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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 32 
volumes of decisions of the Comptroller General of the United States. 
The decisions appearing in these volumes have been selected as consti- 
tuting the more important, from the standpoint of general application 
and precedent, of those rendered during each fiscal year. The law 
authorizes and requires that such decisions be rendered in advance, 
upon request, to the heads of departments and establishments and 
disbursing officers (sec. 8 of the act of July 31, 1894, as amended, 
42 Stat. 23, et seg.), and to certifying officers (section 3 of the act of 
December 29, 1941, 55 Stat. 875). Decisions also are rendered to 
claimants who request review or reconsideration of claims which have 
been disallowed in whole or part, and to disbursing and certifying 
officers who request reconsideration of items for which credit has been 
disallowed. It is with the view to preserving such decisions in an 
authentic and permanent form, convenient for reference, and to pro- 
vide guidance for the administrative officers of the Government that 
these volumes are published. 

The decisions contained in this series are made available to the 
various Government agencies in advance of publication of the volume 
through the circulation of mimeographed copies of the decisions and 
of the “Daily Synopses of Decisions,” as well as by the issuance of 
separate monthly pamphlets which eventually are consolidated into 
the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

There have been compiled three consolidated indexes, the first 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second, “Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929-June 30, 1940,” and the third, “Index Digest of the 
Pulaished Decisions of the Comptroller General of the United States, 
July 1, 1940-June 30, 1946.” A consolidated index-digest for the 
period July 1, 1946—June 30, 1951, is in the process of publication and 
will be made available in the near future. These indexes are designed 
to assist in research for precedents with respect to matters coming 
within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 














COMPTROLLERS ! 

Name Whence appointed Date of com Expiration 

mission of service 
Nicholas Eveleigh......................- South Carolina_...........- | Sept. 11,1789 | Apr. 16, 1791 
ee Connecticut.............. June 17,1791 | Feb. 2, 1795 
Jonathan JackseR......c0ec.ccc<cc-.00es- io gaits ecictities Feb. 25,1795 | Sept. 1, 1795 
oie, Sb 5hd cpick wencgul eee dameealned pe tmasonowends June 26,1795 | June 30, 1796 
PE aainehndsuscdcincnecisccsed North Carolina_................| July 1,1796 | Dec. 14, 1802 
ities Maryland..............-........| Dee. 15, 1802 | Nov. 21, 1811 
Richard Rush-.....  aisiansssianiiatsseeapidoelicandicel Pennsylvania.................-- Nov. 22,1811 | Feb. 10, 1814 
EE ee -| Massachusetts. ................- | Feb. 11,1814 | Feb. 28, 1815 
a a Feb. 28,1815 | Mar. 3, 1817 
































Joseph Anderson Mar. 3,1817 | June 30, 1836 
George Wolf. ...- June 18, 1836 | Feb. 28, 1838 
James N. Barker ‘ Uys coal Feb. 23,1838 | Apr. 19, 1841 
Te eae Apr. 6,1841 | Sept 13, 1841 
eee NE re cciddtaactmenethen | Apr. 1,1842 | May 31, 1849 
ET a Ss et a Sa cwabaiai May 31, 1849 | Apr. 30, 1857 
RE Srinhat cicadas oowexinonwnmiliaanitl iapiikcaid kecholh bh degeneration Mar. 26, 1857 | Apr. 30, 1861 
BD es oo aka cnacwecnenwelometel tk ct whe iienauentaeint Apr. 10,1861 |?Jan. 7, 1863 
nt  cccmaialiimieal Na tad et ee ae _| Jan. 14,1863 |? Feb. 25, 1878 
Albert G. Porter.............. aaa eran he ca ere | Mar. 5, 1878 | June 10, 1880 
III ooo cnconniiccasubeawn tii cctadenninnwcccancuvie tudes mateiibnoes July 15,1880 | Mar. 24, 1885 
Milton J. Durham ; ..------| Mar. 20,1885 | Apr. 22, 1889 
Asa C. Matthews............. - | May 10, 1889 | May 14, 1893 
Re I I tas cnee scislinmdininkecciitericesic i -| May 6, 1893 | Sept. 30, 1894 
DEPUTY FIRST COMPTROLLERS‘ 
William Hemphill Jones....... Sesssaiiaaeeeds a ctaniaaeineaisiiil July 1, 1875 | Sept. 4, 1876 
PE I nnttecaceesecmicecconccs Divs cnacnccartsseonenan | Sept. 5,1876 | Apr. 3, 1885 
DO BGI cascenewsnnystcncnnsnse SE cv ccnccnmestsiveoneceees Apr. 4, 1885 | Oct. 11, 1893 
Charles Marshal! Foree.................- aii sae Nov. 10, 1893 | Sept. 30, 1894 


' Office of Comptroller created Sept. 2, 1789 

? Died in office. 

’ Office o. First Comptroller created Mar. 3, 1817. 

* Office of Deputy First Comptroller created Mar. 3, 1875. 











COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS ! 





























Name Whence appointed | ne ot eae ee 

i | | 
NN i ccatistc tre ysntegbiigl Massachusetts. ...........-.-.. Mar 6,1817 |"Mar 21, 182¢ 
Isaac Hill_- De ie lato ...-| New Hampshire. - -_- | Mar 21, 1829 | May 24, 183 
James B. Thorntop..-..-.-....---- ; ae nes May 27, 18% | June 30, 183 
PN ee etalk Maine. " June 18,1836 | Nov 28, 1850 
I Dk Bie eminem Vermont... .- ‘: Nov 27, 1850 | Sept 10, 1841] 
6 ee keds acne nance nd ine S Oct 1,1851 | Feb. 13, 1853 
i ee New Hampstire er Feb 11,1853 | Oct — 8, 1857 
James M. Cutts..........-..-.-. ....| District of Columbia... - Oct 1, 1857 | May 11, 1883 
ee : New Hampshire-.-- May 20, 1st | Jan. 23, 187¢ 
Cyrus C. Carpenter .................... I ccncstiabaidh i é‘ Jan 7, 1876 | Sept. 30, 1877 
William W. Upton.--.-..-....-- ‘ ‘ OD cisiictintecs oe Oct 1,1877 | June 1, 1884 
Isaac H. Maynard..........--- ncnnncina| See eaeas: ‘a June 2,1885 | Apr. 1, 1887 
Sigourney Butler. ............-.-- ..----| Massachusetts. ......--. Apr 22, 1887 | May 26, 1889 
ic ccentiusblnkns Pennsy!vania-- shine May 23, 1889 | June 5, 1893 
Charles H. Mansur..............- ‘ Missouri..-.--- : May 27, 1893 | Sept. 30, 1894 

DEPUTY SECOND COMPTROLLERS 

] ] Le oe 
ERémunéd B. Cortis.; ....-..---.----.---- | New York..... eeanas .-| July 1, 1875 | Jan. 16, 1876 
Reuben Williams..........-.-- lac Indiana -. cach Jan 17,1876 | July 15, 1876 
James 8. Delano... .........-- ietieehann I}linois siden July 24,1876 | June 30, 1885 
Richard R. McMahon-.....-- aaa West Virginia s see July 1, 1885 | Oct 31, 1889 
Edward M. Hartshorn... ...--. Ie ease Nov. 1, 1889 | Sept. 21, 1893 
Joseph W. Nicol............-- encenilnind Indiana. (aoet: Sept. 22, 1893 | Sept. 30, 1894 

COMPTROLLERS 

| 
cial eee oe Se Sic batekibelea eee 1,1894 | Aug 4, 1897 
Robert J. Tracewell......-- > : | Indiana. : : July 26,1897 | May 15, 1913 
George E. Downey-.-....-.------ Sianeli | ica saitmeenen ‘ — May 16,1913 | Aug. 31, 1915 
Walter W. Warwick. ................ Sic teintesietnicenienagete | Sept. 1, 1915 | June 30, 1921 
ASSISTANT COMPTROLLERS? 

Charles H. Mansur........-.- wonee=| Misgouri....--.....-- Seceusece Qs “oe Apr. 16, 1895 
Edward A. Bowers... .-- Sit EE <n woses gna ; June 6,1895 | Dec 24, 1897 
Leander P. Mitchell........--- cies AiR alti Siiet Seteinini cence aa Jan. 18,1898 |*Dec. 6, 1912 
Walter W. Warwick_-.....-.-- Ohio... de cee May 24,1913 | Aug. 31,1915 
Charles Marshall Foree...........-- -| Kentucky... recites Sept. 1,1915 | June 30, 1921 


1 Office of Second Comptroller created Mar. 3, 1817 

2? Office of Deputy Second Comptroller created Mar. 3, 1875 

§ By the act of July 31, 1804, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptrolier, and Deputy First Comptroller were 
abolished. 

¢ Died in office, 
x 


COMPTROLLERS GENERAL OF THE UNITED STATES 
COMPTROLLERS GENERAL! 





. | Date of com- Expiration 
Name Whence appointed mission of service 
| | 
3. Regmoné MoeCarl.......nccccconsece ..-| Nebraska..................-....| June 29,1921 | June 30, 1936 
| ° Py 
Fred H Brown. | New Hampshire. ---| Apr. 7, 1939 |? June 19, 1940 
a i ene ee Aug. 1, 1940 pacrnnenmctinte 





ASSISTANT COMPTROLLERS GENERAL! 


Lurtin R. Ginn 
Richard N_ Elliott._.- 
Frank L. Yates 


June 30,1921 | Nov. 11, 1930 
‘Mar. 6,1931 Apr. 30, 1943 
May 1, 1943 |‘June 29, 1953 





| By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General ot the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 
? Resigned 
Recess appointment, 
* Retired. 
* Died in office 
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[B-109190] 


Transportation—Rates—Determination of Unreasonable- 
ness and Withholding of Payments 


General Accounting Office action in collecting from carrier an overpayment 
where transportation rate was prima facie unreasonable, in that it exceeded 
published rate applicable on the same commodity from a point more distant 
from the destination than the point of origin via a route through the point of 
origin to the destination of the shipment, is not an usurpation of the function of 
the Interstate Commerce Commission to determine reasonableness of rates but 
follows principles set down by the Commission and falls within the clearly 
prescribed duty of the accounting officers to consider substantive defenses before 
paying out public funds. 


Assistant Comptroller General Yates to Edgar Watkins, July 1, 1952: 


Consideration has been given your letter of September 18, 1951, 
tiles B/L WW-6084718 6/25/48 Our Bill 66 T-GAO-A-28246 and 
B/L WW-6084719 6/25/48 Our Bill 67 T-GAO-A-28246-Bignell, 
addressed to the Chief of the Transportation Division, claiming on 
behalf of the New York and New Brunswick Auto Express Company 
the sum of $81.87, representing an amount refunded under protest to 
the United States pursuant to a request for such refund contained in 
Forms 1003 issued by this Office. 

The record shows that the services performed by your client con- 
sisted of the transportation of two shipments of wool cloth from 
Guild, New Hampshire, to Philadelphia, Pennsylvania, under bills of 
lading Nos. WW-6084718 and WW-6084719, in June and July, 1948. 
For these services, the carrier claimed and was paid charges computed 
on the basis of a class rate of 128 cents per 100 pounds, applicable on 
wool cloth transported from Guild to Philadelphia. In the audit here 
of the payment voucher, it was determined that the allowable charges 
were those computed at a commodity rate of 108 cents per 100 pounds, 
published in Middle Atlantic States Motor Carrier Conference Tariff 
No. 14-E, MF-I. C. C. No. A-250, applicable from a more distant 
point via a route through Guild to Philadelphia. Forms 1003 were 
issued here requesting reimbursement of the difference between the 
amount paid to the carrier and the amount determined as properly 
payable from public funds and appropriate refund was made by you. 

In your claim for recovery of the amount forwarded here under 
protest, you urge, in substance, that the Interstate Commerce Commis- 
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sion has exclusive jurisdiction with regard to the determination of 
the reasonableness of interstate rates, and that the action of this 
Office in asserting and collecting an overpayment in this instance, 
without filing a complaint before the Interstate Commerce Commis- 
sion, amounts to a determination by the General Accounting Office of 
the reasonableness of the rates involved. 

The General Accounting Office, in the discharge of the duty imposed 
upon it by the Budget and Accounting Act, 42 Stat. 20,31 U.S. C. 71, 
providing that “All claims and demands whatever by the Government 
of the United States or against it, and all accounts whatever in which 
the Government of the United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General Accounting 
Office,” is governed in the audit of transportation accounts by the duly 
filed and published tariff rates, where applicable, except in such in- 
stances as those in which the Interstate Commerce Commission may 
have made a determination establishing the unreasonableness of such 
applicable tariff rates, or where such applicable tariff rates are prima 
facie unreasonable in the light of established principles enunciated 
by the Commission. The General Accounting Office does not make 
determinations as to the reasonableness or unreasonableness of tariff 
rates. It does, however, determine whether the facts and circumstances 
in connection with a given claim show that the claim is based on a rate 
applied under circumstances where similar rates in similar circum- 
stances have been declared by the Commission to be prima facie unrea- 
sonable. To sanction the availability of public funds for payment of 
charges claimed in such situations would appear to violate the duty 
imposed by law upon this Office to consider, in the settlement of claims, 
substantive defenses in law. 

’ Concerning the claim here involved, the record shows that on the 
date of service there was in effect from a point more distant from the 
destination of the shipment than the point of origin a lesser rate than 
that published to apply between the origin and the destination. With 
respect to carriers by rail subject to the Interstate Commerce Act, 
it is provided expressly in section 4 of said act, as amended, 49 U. S. C. 
4, that it shall be unlawful for any such carrier to charge any greater 
compensation in the aggregate for the transportation of passengers, or 
of like kind of property, for a shorter than for a longer distance over 
the same line or route in the same direction, the shorter being included 
within the longer distance, or to charge any greater compensation as 
a through rate than the aggregate of intermediate rates subject to the 
provisions of said act, except under certain conditions not here perti- 
nent. Under the provisions of that section, the accounting officers of 
the Government, over a period of many years, have declined to recog- 
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nize as proper the use of appropriated funds for the payment of 
charges so declared to be unlawful. 

The fact that the explicit provisions of section 4, as above indicated, 
may not be applicable to common carriers by motor vehicle, does not 
appear to be determinative of the question here presented for the rea- 
son that independently of the provisions of said section it has been 
declared in section 216, paragraph (d), of part II of the Interstate 
Commerce Act, as amended, 54 Stat. 899, 56 Stat. 284, 63 Stat. 485, 
that every unjust and unreasonable charge for service rendered by 
any common carrier by motor vehicle engaged in interstate commerce 
is unlawful and it has been said, in the case of rail carriers, that— 

* * * 


Apart from statutory enactment, it is prime facie unreasonable to 
charge more for a shorter than for a longer haul. * * 


Patterson v. Louisville & Nashville Railroad Company, 269 U. S. 1. 
Moreover, in the case of Kingan and Company v. Olson Transportation 
Company, et al., 32 M. C. C. 10, involving a common carrier by motor 
vehicle, the Interstate Commerce Commission said: 

Complainant submitted no evidence concerning the reasonableness of the 

assailed rates except the fact that they exceeded the corresponding aggregate 
of intermediate rates. Part II does not contain an aggregate-of-intermediate-rates 
provision as does part I (section 4). But prior to the enactment of that provi- 
sion in 1910 (Mann-Elkins Act), the Commission held that the burden of proof 
was upon rail carriers to defend the reasonableness of a joint through rate that 
exceeded the aggregate of intermediate rates between the same points over the 
particular route. See Patterson v. Louisville ¢ N. R. Co., 269 U. S.1. The same 
principles that governed rail rates under such circumstances prior to the 1910 
amendment are applicable to similar conditions involving motor-carrier rates. 
Therefore, the assailed joint rates are presumed to have been unreasonable to 
the extent that they exceeded the corresponding aggregate of intermediate rates. 
Defendants submitted no evidence to rebut this presumption. 
Likewise, in Southern Spring Bed Company v. Bassett Furniture 
Trucking Company, Incorporated, 42 M. C. C. 99, the Commission held 
to be unreasonable a class rate on furniture that exceeded a commodity 
rate established on the same commodity to a more distant point, again 
relying apparently upon the presumption of unreasonableness not re- 
butted by defendant. See also Hausman Steel Company v. Seaboard 
Freight Lines, Incorporated, et al., 32 M. C. C. 31, 39; and Fifth Class 
Rates Between Boston and Providence, 2 M. C. C. 530, 546. 

The present case, therefore, involves a situation in which there is 
for consideration whether appropriated funds may be viewed as 
properly available for the payment of charges on the basis of a through 
rate that is presumptively unreasonable to the extent that it exceeds 
the published rate applicable on the same commodity from a point 
more distant from the destination than the point of origin via a route 
through the point of origin to the destination of the shipment. It 


does not appear, particularly in view of the established practice of 
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the accounting officers in like situations where rail carriers are in- 
volved, that the accounting officers would be justified in holding said 
funds so available. In Longwill and Johnson’s cases, 17 C. Cls. 288, 
291, the court said: 

The accounting officers of the Treasury are in duty bound to scrutinize claims 
and accounts with great care, as is their custom; and it is the undoubted right 
and duty of the Comptrollers * * * who alone of the accounting officers 
have authority to decide thereon, to reject, in whole or in part, as their judgment 
dictates, all those claims which they have reasonable cause to suspect to be 


tainted with fraud, or to which they believe there may be substantial defenses 
in law, or as to the validity of which they are in doubt. 


And in Charles v. United States, 19 C. Cls. 316, 319: 


When, in the course of the examination of accounts in the Departments, sus- 
picions are aroused or doubts are entertained as to the validity of the demands 
of claimants, the parties may be sent to this court to prove their cases under 
the rules and forms of law, upon legal and competent evidence, or their de 
mands may be rejected altogether, leaving the claimants to prosecute them here 

upon their voluntary petitions, if they so desire. That is the main protection 
which the accounting officers can secure for themselves and for the government 
in the case of claims of doubtful validity in fact or inlaw * * *. 

In the instant matter there appears not merely a doubt as to the 
validity of the charges claimed, but rather a presumption of partial 
invalidity arising from the prima facie unreasonableness of the rate 
employed as a basis for the claim. As to the fact that a conclusive 
determination of the question of reasonableness may require a finding 
with respect thereto in the first instance by the Interstate Commerce 
Commission, and with reference to your suggestion that the action of 
the accounting officers in holding appropriated funds to be unavail- 
able for the payment of the full charges here claimed would deny the 
carrier access to a forum for decision of the question of reasonable- 
ness, it is not apparent why, in event the carrier should elect to seek, 
through court proceedings, collection of the additional charges 
claimed, reference of the question of reasonableness to the Interstate 
Commerce Commission in connection with such proceedings would 
not be authorized. In the case of the Bell Potato Chip Company v. 
Aberdeen Truck Line, et al., 43 M. C. C. 337, it was said: 

* * * In this connection, it may be noted that it is a recognized practice 
to hold in abeyance court proceedings pending the determination by the Com- 
mission of administrative questions. HEastern-Central Motor Carriers Assn. v. 
United States, 321 U. S. 194; General American Tank Car Corp. v. El Dorado 
Term. Co., 308 U. 8. 422; Mitchell Coal & Coke Co. v. Pennsylvania R. Co., supra; 


Morrisdale Coal Co. v. Pennsylvania R. Co., 230 U. 8. 304, 314; Southern Ry. Co. 
v. Tift, 206 U. S. 428, 434. 


See also Arizona Sand & Rock Co. v. Southern Pacific Co., 2801. C. C. 
285. 

Accordingly, on the basis of the present record, the adjustment 
effected by your refund of $81.87 appears to have been proper and, 
therefore, payment of your claim is declined. 
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Compensation—Postal Service—Automatic Promotions— 


Change of Position After June 30, 1945 


Under section 4 (a) of the act of October 24, 1951, which extends benefits of one 
or two grade advancements to certain Postal Service employees who “entered the 
field service after June 30, 1945” and who have not been advanced at least two 
automatic grades through the operation of certain statutory provisions, an 
employee who has been in the Postal Service continuously since June 30, 1945. 
and who leaves one position in the Postal Service for the purpose of accepting 
another position in the Postal Service with no break in the continuity of service 
may not be considered as having “entered the field service after June 30, 1945,” 
within the meaning of that term as used in said section. 


An employee who has been in the Postal Service continuously since June 30, 1945, 
and who officially resigns from the Postal Service before being appointed to a 
new position in the Postal Service with no break in the continuity of service may 
be considered as having “entered the field service after June 30, 1945” within the 


_meaning of that term as used in section 4 (a) of the act of October 24, 1951. 


Comptroller General Warren to the Postmaster General, July 2, 
1952: 


Reference is made to your letter of March 18, 1952, reference 12, 
requesting a decision upon two questions, infra, relative to the appli- 
cation of section 4 (a) of the act of October 24, 1951, Public Law 204, 
65 Stat. 625, to employees with service in one position of the Postal 
Service prior to July 1, 1945, who transferred after June 30, 1945, 
without a break in service to another position of the Postal Service. 

Section 4 (a), Public Law 204, extends benefits of one or two grade 
advancements to certain Postal Service employees who “entered the 
field service after June 30, 1945,” and who have not been advanced at 
least two automatic grades through the operation of the following 
statutory provisions: Section 2 of the act of March 6, 1946, Public 
Law 317, as amended by section 3 of the act of April 15, 1947, Public 
Law 35, 61 Stat. 40; the act of July 31, 1946, Public Law 577, 60 
Stat. 749, as amended by the act of April 29, 1950, Public Law 492, 64 
Stat. 93; and section 2 of the act of October 28, 1949, Public Law 428, 
63 Stat. 953. 

As illustrative of the first question quoted below, you cite the case 
of an employee who was appointed as a custodial laborer on November 
1, 1941. At that time and subsequently under the act of October 18, 
1948, 57 Stat. 572, such position for custodial work in post offices was 
allocated under the provisions of the Classification Act of 1923, as 
amended 5 U. S. C. 661—Postal Service grades and rates of compensa- 
tion for custodial employees first having been established by section 
14 of the act of July 6, 1945, Public Law 134, 59 Stat. 446. The em- 
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ployee entered the military service on August 17, 1942, and, upon re- 
turn, was restored on October 1, 1945, as a regular laborer in the cus- 
todial service, grade 5, $1,700 per annum, pursuant to section 14 (i), 
Public Law 134, 59 Stat. 449. He transferred to substitute clerk on 
April 1, 1946, at the comparable hourly rate of compensation, grade 1, 
$0.84 per hour. He was promoted to regular clerk on April 16, 1949, 
without benefit of a four grade advancement under Public Law 317, 
as amended, because his substitute service prior to July 1, 1945, was in 
a different position. See 26 Comp. Gen. 449; 28 id 583. He advanced 
through the automatic grades to grade 6 on April 1, 1951, and then was 
converted to new grade 4, effective July 1, 1951, pursuant to section 
14 (b) (2), Public Law 204, 65 Stat. 632. The specific question pre- 
sented in regard to this employee is as follows: 

May the Department consider that, for the purpose of section 4 (a) of Public 
Law 204, this employee entered the postal field service on April 1, 1946, the date 
he transferred to substitute clerk? Would your answer be the same if the 
employee had resigned from the position of laborer on March 31, 1946, and had 
been appointed substitute clerk on April 1, 1946, from a Civil Service register of 
eligibles without a break in service? 

It is stated in your letter that in order to preclude inequities, it 
would be necessary to regard transfers from custodial and mail- 
handler positions to substitute clerk and substitute carrier positions 
as entries into the Postal Service so that additional grades may be 
allowed, notwithstanding the fact that the employees were on the 
rolls in other positions prior to July 1, 1945. Also, you invite at- 
tention to the fact that a person who was newly appointed as a sub- 
stitute clerk from an eligible register on and after July 1, 1945, is 
eligible for additional grades under section 4 (a), Public Law 204, 
and that an employee who served prior to July 1, 1945, and was 
separated and reinstated on or after July 1, 1945, is eligible for ad- 
ditional grades if he meets the requirements of section 4 (a), Public 
Law 204. 

The doubt in this matter is whether an employee who has been in 
the Postal Service continuously since June 30, 1945, and who leaves 
one position in the Postal Service for the purpose of accepting another 
position in the Postal Service with no break in the continuity of the 
service may be considered as having “entered the field service after 
June 30, 1945,” within the meaning of that term as used in section 
4 (a), Public Law 204. The term, “field service,” as used in the act 
is presumed to encompass the same activities as encompassed by the 
term, “Postal Service,” and that an employee who entered the “Postal 
Service” with grades and rates of compensation prescribed by the 
act of July 6, 1945, Public Law 134, 59 Stat. 435, as amended, 39 
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U.S. C. 851-890, also would be considered as having entered the “field 
service.” See section 1, Public Law 134, 59 Stat. 435. 

Senate Report No. 701, 82d Congress, accompanying S. 355 which 
became Public Law 204, shows that one of the purposes the bill was 
designed to accomplish was to eliminate the two lowest automatic 
grades and to upgrade those employees in the automatic grades who 
entered the field service after June 30, 1945, and who have not benefited 
by grade eliminations or upgradings. Also, the report shows on 
page 3, that employees who entered the service after June 30, 1945, 
end who have not received promotions other than automatic pro- 
motions are suffering a great injustice by reason of their not having 
received the benefits of legislation to remove the inequity which arose 
by reason of the legislation authorizing grade eliminations or up- 
gradings for certain employees only. See, also, House Report No. 
958, 82d Congress, accompanying H. R. 244, 82d Congress, which 
contained provisions similar to those here under consideration. While 
it is apparent from the legislative history that it was thought the legis- 
lation would extend the upgradings to those employees who have not 
had the benefit of grade eliminations or upgradings under prior legis- 
lation, whenever reference is made in the legislative history to the 
employees who had not received such benefits, reference always was 
made to employees who entered the service after June 30, 1945. In 
that connection, it is stated on page 3 of the Senate Report that since 
the 4-grade promotion under section 23, Public Law 134, 59 Stat. 460, 
applied to all employees who were in the automatic grades as of June 
30, 1945, those who entered the service on June 30, 1945, or prior 
thereto, suffered no injustice since they already have advanced to the 
highest grade in the case of a majority of postal employees. Whether 
that statement is entirely correct need not here be discussed. 

The employee referred to above was in the Postal Service prior to 
July 1, 1945, and even though he left one position on March 31, 1946, 
for the purpose of accepting another position the next day, he has 
been employed continuously in the Postal Service, or the field service, 
since sometime before July 1, 1945. Compare 27 Comp. Gen. 720. 
Accordingly, in the absence of a complete separation from the Postal 
Service and a subsequent reappointment, as distinguished from a 
transfer, I can find no basis for considering the employee as having 
entered the field service at the time of his transfer on April 1, 1946. 

As indicated above, the legislative history strongly supports the 
proposition that it was thought that the legislation would extend 
benefits to all employees who have not benefited by grade eliminations 
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or upgradings under prior legislation. While consideration has been 
given to such legislative belief and while this Office appreciates the 
many inequities which have arisen in the past by reason of the various 
statutes, above, each extending the benefits of grade eliminations or 
grade upgradings to a separate group of employees, and the inequi- 
ties which will continue if section 4 (a), Public Law 204, is held to be 
inapplicable to the employee here involved, I have no alternative but 
to conclude that the specific wording of the statute is such as to ex- 
clude the employee from the benefits thereof. Accordingly, the first 
part of the above-quoted question is answered in the negative. 

The answer would be in the affirmative if, as stated in the second 
part of the question, the employee had resigned from the position of 
laborer on March 31, 1946, and had been appointed substitute clerk 
on April 1, 1946, from a Civil Service register of eligibles without 
a break in service. Such an employee would have been separated 
completely from the field service upon the administrative acceptance 
of his resignation, effective March 31, 1946. Upon his appointment 
to a new position, effective April 1, 1946, he again entered the field 
service. Therefore, in that situation it would be proper to consider 
such employee as having entered the field service after June 30, 1945, 
within the meaning of section 4 (a), Public Law 204. Compare 26 
Comp. Gen. 488, 498. 

It also is stated in your letter that there are many cases of village 
carriers who were on the rolls on June 30, 1945, and who since have 
been converted to city carriers in which inequities will result unless 
additional grades are allowed under section 4 (a), Public Law 204. 
In that connection, you cite the case of a regular village carrier who 
received the benefits of a three grade advancement effective July 1, 
1945, under section 23, Public Law 134, to grade 6, the top automatic 
grade under section 12 (e), Public Law 134, 59 Stat. 444, for carriers 
in the village delivery service. Subsequently, on October 1, 1947, 
the employee was converted to a city carrier, grade 1, $2,100 per 
annum, the same rate received in the former position in grade 6. 
While the employee had received the benefit of grade advancements 
under section 23, Public Law 134, in the position of village carrier, 
he has not received the benefit of any grade elimination or advance- 
ment in his present position of regular city carrier. 

The carrier has been employed continuously in the field service 
since sometime before July 1, 1945. Accordingly, in line with the 
answer to the first part of question 1, above, he may not be considered 
as having entered the field service on October 1, 1947, the date his 
position was converted from village carrier to city carrier. 
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[B-109895} 


Transportation—Household Effects—Estimated Weight of 
Shipment 


A transferred employee who failed to furnish the actual or constructive (cubic 
foot measurement) weight of shipment of household effects shipped by a pri- 
vately owned truck, as required by sections 10 and 14 of Executive Order No. 
9805, as amended, but who did furnish a statement of the estimated weight, may 
be allowed the amount actually expended on account of the shipment, said 
amount being less than that payable at the rate prescribed in the Executive 
order based upon the estimated weight of the effects shipped, provided the neces- 
sary receipts are furnished. 


Comptroller General Warren to Arthur T. Wade, Atomic Energy 
Commission, July 2, 1952: 


Reference is made to your letter of May 22, 1952, file No. FC: 
ATW: as, requesting advice as to the propriety of certifying for pay- 
ment a voucher transmitted therewith in favor of James Brooks 
Taylor for $225.72, representing the amount claimed upon a com- 
muted basis for shipment of household effects from Montgomery, 
Alabama, to Barnwell, South Carolina—a point from which the em- 
ployee will commute daily to his headquarters—incident to a perma- 
nent change of official station from Washington, D. C., to Augusta, 
Georgia. It is stated that the distance between Montgomery, Ala- 
bama, and Barnwell, South Carolina, is less than the distance between 
Washington, D. C., and Augusta, Georgia, or Barnwell, South Caro- 
lina, 

Doubt as to the propriety of certifying the voucher for payment 
is stated to have arisen for the reasons that (1) the movement of the 
effects was accomplished by a truck owned and driven by the brother 
of the claimant, which raises a question as to whether such movement 
was accomplished by a “carrier” within the meaning of that term as 
used in Executive Order No. 9805, November 25, 1946, and (2) the 
effects in question were neither weighed nor measured upon a cubic 
basis which raises the question as to the weight upon the commuted 
allowance, if payable at all, should be computed. 

The reverse of the voucher contains the following explanation: 


Transportation of these effects was accomplished by truck from Montgomery, 
Alabama to Barnwell, South Carolina. The truck is the property of my brother, 
Thomas A. Taylor. All expenses, including gas, oil, repairs, one new tire, rent 
of truck and payment to the driver were out-of-pocket expenses that I have 
satisfied. The stated weight of the household effects was arrived at by having 
my brother and two disinterested persons well experienced in the moving of 
similar items, appraise the effects. Their conclusion was that the effects weighed 
no less than 3,600 pounds certified to in this voucher. 


It has been held that where an employee fails to furnish the actual 
or constructive (cubic foot measurement) weight of a shipment of 
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household effects, as required by sections 10 and 14 of Executive Order 
No. 9805, as amended, payment upon a commuted basis is unauthor- 
ized. See 28 Comp. Gen. 95. Inasmuch as the employee there in- 
volved had furnished an acceptable statement of estimated weight, 
he was allowed the amount actually expended on account of the 
shipment, such amount being less than that payable at the rate pre- 
scribed in the Executive order based upon the estimated weight of the 
effects shipped. The principle enunciated in that decision appears 
equally for application in Mr. Taylor’s case. In other words, the 
maximum that may be allowed on account of the shipment here in- 
volved—and then only if adequately supported by receipts—is that 
actually expended by the claimant. Also see, generally, B-107845, 
May 13, 1952, 31 Comp. Gen. 590. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


[B-110297] 


Lump-Sum Leave Payment—Separation Upon Completion 
of 90 Days Continuous Service—Annual and Sick Leave Act 
of 1951 


An employee who has completed the 90-day period of continuous service required 
by the Annual and Sick Leave Act of 1951 and who is separated at the close of 
business on the 90th day receives credit for annual leave accumulated for that 
period and is entitled to payment for such leave under the lump-sum leave act of 
December 21, 1944. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, July 2, 1952: 


Reference is made to your letter of June 13, 1952, requesting decision 
whether an employee who has completed a 90-day period of continuous 
service and is separated at the close of business on the 90th day is 
entitled to receive credit for annual] leave for the 90-day period and 
be paid a lump-sum therefor. 

The question arises from the provisions of section 203 (i) of the 
Annual and Sick Leave Act of 1951, Public Law approved October 30, 
1951, 65 Stat. 681, which provides: 

Notwithstanding the provisions of subsection (a), an officer or employee shall 
be entitled to annual leave under this title only after having been employed 
currently for a continuous period of ninety days under one or more appointments 
without break in service. In any case in which an officer or employee completes 
a period of continuous employment of ninety days there shall be credited to 
him an amount of annual leave equal to the amount which, but for this sub- 
section, would have accrued to him under subsection (a) during such period. 
As the completion of the 90-day period of continuous employment 
entitles an employee simultaneously to credit for leave which other- 





Co 


nana 


6 fF Fe 


= — 


—- © =| rsa CFP 


ae =z: o = 


wens 


Comp. Gen.1 DECISIONS OF THE COMPTROLLER GENERAL 11 


wise would have accrued during that period, it follows that, upon 
separation at the close of the 90th day, the employee has to his credit 
the accumulated leave for that period and is entitled to payment 
therefor under the lump-sum leave act of December 21, 1944, 58 
Stat. 845. 


[/B-110439} 


Statutory Construction—Permanency of Appropriation 
Limitations—Effect of Code Provisions, Notes, Etc. 


A $250 per annum limitation on the compensation of District of Columbia jury 
commissioners which was included in various fiscal year appropriations pro- 
viding for fees of jurors but which was omitted from the appropriation, “Fees 
of jurors” in the Judiciary Appropriation Act of 1952, must be construed as 
temporary legislation having no force or effect after the expiration of the fiscal 
year for which the appropriation was made, and therefore, jury commissioners’ 
fees in excess of the $250 limitation may be paid from the 1952 appropriation 
even though the limitation is carried in the current edition of the Code of the 
District of Columbia. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, July 2, 1952: 


Reference is made to letter dated June 24, 1952, from the Acting 
Director, requesting a decision whether the three vouchers trans- 
mitted therewith may be approved for payment. Each of the vouchers 
represents compensation for one of the three jury commissioners for 
the District of Columbia for actual services rendered during the 
fiscal year 1952 which, if paid, will result in each of the commissioners 
receiving compensation in excess of $250 for services rendered during 
said fiscal year but will not represent compensation for more than 
five days in any one month. 

It is stated that the three jury commissioners in the District of 
Columbia are compensated pursuant to the provisions of Title 11, 
section 1401, of the District of Columbia Code, said provisions of the 
1951 edition reading as follows: 

The compensation of said jury commissioners shall be $10 each per day for each 
day or fraction of a day when they are actually engaged in the performance of 


their duties, not to exceed five days in any one month (nor two hundred fifty 
dollars per annum). 


The $250 per annum limitation appearing in the Code, supra, is 
not contained in the statute from which the Code provision is derived, 
nor in any other statute currently in effect, and the question presented 
is whether the said limitation contained in the current edition of its 
Code is to be given any effect. 

The Code for the District of Columbia first was enacted by the act 
of March 3, 1901, 31 Stat. 1189, as a part of the Statutes at Large. 
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That act, either by reference or incorporation, contained all the law 
applicable to the District of Columbia at that time. Subsequently, 
section 2 of the act of May 29, 1928, 45 Stat. 1007, as amended by the 
Joint Resolution of March 2, 1929, 45 Stat. 1541, authorized a consoli- 
dation and codification of the laws, general and permanent in their 
nature, relating to and in force in the District of Columbia to be des- 
ignated as “The Code of the District of Columbia” and to be pub- 
lished not oftener than once in each five years. Section 4 (b) of the 
act, as amended, 45 Stat. 1541 (1 U.S. C. 54b, 49 D. C. Code 102), 
provides, in substance, that the matters set forth in the edition of the 
Code and the supplement thereto current at any time shall establish 
prima facie the laws general and permanent in their nature relating 
to or in force in the District of Columbia. 

Section 198 of the Code of Laws for the District of Columbia, as 
enacted by the act of March 3, 1901, above, as amended by the act 
of April 19, 1920, 41 Stat. 558, establishing a jury commission for the 
District of Columbia, does not contain any per annum restriction 
upon the compensation for a jury commissioner. The restriction first 
was enacted as a proviso in the appropriation, “Salaries and expenses 
of bailiffs, and so forth,” in the Department of Justice Appropriation 
Act, 1940, 53 Stat. 905. The proviso is to the effect that the compensa- 
tion of jury commissioners for the District of Columbia shall conform 
with the provisions of Title 18, chapter 10, section 341, of the Code 
of the District of Columbia (now 11 D. C. Code 1401), but that “such 
compensation shall not exceed $250 per annum.” Substantially simi- 
lar provisions containing the restriction are in subsequent fiscal year 
appropriations, including the 1951 fiscal year appropriation, “For 
fees, expenses, and other costs of jurors,” Judiciary Appropriation 
Act, 1951, chapter III, Title IV, Public Law 759. It was omitted 
from the appropriation, “Fees of jurors,” in the Judiciary Appropri- 
ation Act, 1952, 65 Stat. 596, from which it is proposed to pay the 
vouchers. Such appropriation provides that the compensation of 
such jury commissioners “shall conform to the provisions of section 
1401, title 11, of the District of Columbia Code.” 

The substantive matter contained in 11 D. C. Code 1401, includes 
the provisions of section 198 of the Code of Law for the District of 
Columbia plus the per annum compensation restriction contained in 
the various appropriation acts. 

It is the genera] rule that a provision contained in an annual appro- 
priation act may not be construed to be permanent legislation unless 
the language used therein or the nature of the provision renders it 
clear that such was the intention of the Congress. 24 Comp. Gen. 
436. Usually when words indicating futurity are used, such as the 
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word “hereafter,” or when the provisions are of a general character 
bearing no relation to the object of the appropriation, the provision 
may be construed as permanent legislation. 5 Comp. Gen. 810; 10 
id. 120; 24 id. 436. In the instant case no words of futurity are used 
in the appropriation restriction and the provision which affects the 
per annum compensation of a jury commissioner of the District of 
Columbia is too closely connected with the object of the appropriation 
to take it out of the general rule. Furthermore, the fact that the pro- 
vision was repeated in subsequent appropriation acts indicates that 
the provision was not considered by the Congress to be permanent 
legislation. 5 Comp. Gen. 810; 10 id. 120. 

Accordingly, the provision restricting the per annum compensa- 
tion must be construed as temporary, and as having no force or effect 
after the expiration of the fiscal year for which the appropriation 
was made regardless of the fact that it is carried in the current edition 
of the Code of the District of Columbia. Since the appropriation 
from which it is proposed to pay the vouchers does not contain the 
$250 per annum restriction, the vouchers may be approved for pay- 
ment, if otherwise proper, without regard to the Code provision 
limiting the per annum compensation. 

The vouchers are returned herewith. 


[B-109239] 


Certifying and Disbursing Officers—Erroneous Payments— 


Relief Under the Act of July 26, 1947 


The authority granted the Comptroller General by the act of July 26, 1947, to 
relieve disbursing and certifying officers of the War and Navy Departments 
from accountability or responsibility for losses occurring between September 
8, 1939, and July 1, 1946, and to allow credit for payments made in good faith 
during such period notwithstanding failure to comply with existing law or 
regulations, is restricted to erroneous payments made on or prior to July 1, 
1946, and in the absence of enabling legislation may not be extended to include 
erroneous payments made subsequent to July 1, 1946, even though such pay- 


ments may have occurred as a direct result of errors committed prior to July 1, 
1946. 


Assistant Comptroller General Yates to the Secretary of the Army, 
July 3, 1952: 


Reference is made to your letter of April 4, 1952, requesting that 
consideration be given to allowing credit in the accounts of disbursing 
officers in certain cases where exceptions have been raised on account 
of erroneous payments—particularly allotment payments—made to 
military personnel or their allottees, after July 1, 1946, on the same 
basis that relief was extended by the act of July 26, 1947, 61 Stat. 
493, for erroneous payments made on or prior to July 1, 1946, since 








14 DECISIONS OF THE COMPTROLLER GENERAL [32 


the circumstances under which such erroneous payments were made 
are believed to be the same regardless of whether such payments were 
made prior or subsequent to that date. It is pointed out that excep- 
tions taken during the period covered by the act of July 26, 1947 
(September 8, 1939, to July 1, 1946), have been removed in the dis- 
bursing officers’ accounts, but that exceptions growing out of erroneous 
payments to the same payees after July 1, 1946, are still outstanding 
in the accounts of disbursing officers. 

As an example of the foregoing, you refer to erroneous payments of 
class E allotment in the amount of $75 per month to Mrs. Mary F. 
Clapham, allottee of Michael C. Clapham, for the period June 1944— 
following the latter’s release from active duty in May 1944—through 
November 1947. It appears that erroneous payments for the period 
June 1, 1944, through May 31, 1946, have been passed to credit in the 
disbursing officers’ accounts pursuant to the provisions of said act of 
July 26, 1947, which authorizes the Comptroller General to relieve 
disbursing and certifying officers from accountability or responsi- 
bility for losses, occurring between September 8, 1939, and July 1, 
1946, and to allow credit for payments made in good faith during such 
period notwithstanding failure to comply with existing law or 
regulations. 

The said act of July 26, 1947, places a definite limitation on the 
period during which credit for erroneous payments may be allowed 
in the accounts of certifying and disbursing officers and specifically 
restricts such relief to “payments made * * * during said pe- 
riod,” that is, during the period September 8, 1939, to July 1, 1946. 
In view of the definite restriction contained in the act, this Office 
legally could not extend that date to include erroneous payments made 
subsequent to that date, even though they may have occurred as a 
direct result of failure to discontinue allotments long prior to July 
1, 1946. While, as pointed out in your letter, the circumstances under 
which erroneous payments were made may be the same regardless of 
whether such payments were made prior or subsequent to July 1, 1946, 
the act specifically restricts relief to erroneous payments made during 
a specified period, and I am sure you realize that this Office may not 
extend that period in particular types of cases; it has no powers of 
dispensation in such matters but must apply the statute as enacted 
by the Congress. 

It is understood, however, that the 1952 legislative program of the 
Department of Defense includes proposed legislation entitled “A BILL 
To amend the Act of July 26, 1947 (61 Stat. 493), relating to the relief 
of certain disbursing officers,” a draft of which has been submitted 
to the Director, Bureau of the Budget. Such draft bill would amend 
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said act of July 26, 1947, by striking out the two-year limitation pe- 
riod during which this Office was authorized to grant relief, and by 
extending the period of payments for which relief may be granted 
to July 1, 1948. The draft also would provide that the relief should 
be applicable with like effect to disbursing and certifying officers of 
the Departments of the Army, Navy and Air Force. The enactment 
of such proposed legislation would appear to accomplish the purpose 
youhaveinmind. Ina report dated May 19, 1952, B-55559, B-74774, 
to the Director, Bureau of the Budget, on such proposed legislation 
this Office advised that it would not oppose favorable consideration 
of such a bill. In the absence of some such legislation, however, there 
would appear to be no present legal basis for this Office to allow credit 
for the erroneous payments in question which were made after 
July 1, 1946. 


[B-109469}] 


Fees—Membership of Officers and Employees in Private 
Associations 


In view of the inhibition in section 8 of the act of June 26, 1912, against pay- 
ment from appropriated funds of membership fees of officers and employees in 
societies and associations, annual membership fees of employees of the New 
York Ordnance District in the Society for Advancement of Management, the 
primary purpose of which is to increase and bring up to date the knowledge of 
the personnel involved with respect to the problems encountered in the course 
of their employment, may not be paid from appropriated funds. 19 Comp. Gen. 
937 and 24 Comp. Gen. 814, distinguished. 


Acting Comptroller General Yates to Lt. Col. R. A. Lockwood, De- 
partment of the Army, July 9, 1952: 


There has been received by reference from the Executive Officer, 
Office Chief of Finance, Department of the Army, your letter of 
April 16, 1952, file reference FINKE-QA 158, with enclosures, re- 
questing a decision as to the propriety of payment from appropriated 
funds of the annual membership fees for the year ending December 
1952, of four employees of the New York Ordnance District in the 
Society for Advancement of Management (New York Chapter), in 
view of the inhibitions contained in section 8 of the act of June 26, 
1912, 37 Stat. 184, 5 U.S.C. 83. 

The cited section provides as follows: 

No money appropriated by this or any other Act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or 


association, unless such fees, dues, or expenses are authorized to be paid by 


specific appropriations for such purposes or are provided for in express terms 
in some general appropriation. 
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This Office has held that this provision did not prohibit a Federal 
agency from joining a society or association in its own name, pro- 
vided such membership is otherwise proper. See 24 Comp. Gen. 814 
and cases cited therein. Also, it has been held that this provision 
did not prohibit a Federal agency from paying from appropriated 
funds the cost of assessments and stock purchases for several of its 
employees in a library association where access to the books, publica- 
tions and services available thereby was essential to the work of the 
agency and the only other alternative was the purchasing of a large 
number of books and the necessary library service incident thereto. 
See 19 Comp. Gen. 937. 

However, the present case does not appear to fall in the first cate- 
gory since, even though the voucher is written as “N. Y. O. D. Member- 
ship in Society for Advancement of Management,” it actually covers 
four separate memberships for the four individuals named therein 
and the amount proposed to be paid thereunder is four times the cost of 
a single membership. Nor does it appear to fall within the scope of the 
second category mentioned above. The file forwarded with your 
letter does indicate that the society provides certain publications to 
its members, but it does not appear that more than one membership— 
in the name of the New York Ordnance District itself—would be 
necessary to secure such publications. Moreover, it is stated in the 
third endorsement of December 17, 1951, from the New York Ordnance 
District to the United States Army Regional Accounts Office that “The 
purpose of the membership in the Society for Advancement of Man- 
agement is to provide key personnel access to conferences, publications, 
etc., of the Society in order that they may be fully schooled in the 
application of management in civilian industries to Ordnance Installa- 
tions”; that “Membership is taken in the names of more than one 
person because of the similar duties of the key personnel named in 
the membership request definitely require that all have similar basic 
knowledge” ; and that “The primary purpose of the membership is to 
keep key personnel abreast of management problems within civilian 
industry and the possible solution of such problems and the applica- 
bility and installation of new methods of management for increased 
efficiency of Ordnance Installations and activities. This knowledge 
will be gained through conference attendance and through the publi- 
cations provided by the Society.” 

It seems apparent from the above that the accessibility of publica- 
tions to members is of comparatively minor importance as a reason 
for the proposed membership, the primary purpose thereof being to 
increase and bring up to date the knowledge of the personnel involved 
with respect to the problems encountered in the course of their em- 
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ployment. While it may be true that the New York Ordnance Dis- 
trict would benefit by such increased and up to date knowledge on the 
part of its employees, such matters, pertaining as they do to the 
education of the employees and their fitness to fill their respective 
positions, are primarily the personal responsibility of the individual 
employee and not of the employing agency. This would appear to be 
exactly what was intended to be prevented by section 8 of the 1912 act, 
supra, as indicated by the portion of the hearings thereon quoted in 
19 Comp. Gen. 937. 

While section 606 of the Department of Defense Appropriation Act, 
1952, 65 Stat. 445, makes appropriations therein for travel also avail- 
able for all expenses incident to attendance at meetings of technical, 
scientific, professional or similar organizations, there is nothing 
therein authorizing payment of membership fees or dues in a society 
or association. Nor has any other general provision been called to 
attention which would authorize such payments. Accordingly and 
in the absence of an appropriation expressly authorizing such ex- 
penditure, payment of the voucher, which is returned herewith to- 
gether with the supporting papers, is not authorized. 


[B-110453] 


Comptroller General’s Decisions—Effective Date of Statu- 


tory Construction—Original Construction of Act of October 
24, 1951 


The decision of the Comptroller General in 31 Comp. Gen. 320, relative to the 
compensation payable to unclassified employees assigned to classified positions 
during the period covered by the retroactive compensation provision of the in- 
creased compensation amendment of October 24, 1951, to the Classification Act 
of 1919, is an original construction of the act and is effective from the effective 
date of the act, even though the employees received delayed notice of the decision 
and the requirements of the statute. 


Acting Comptroller General Yates to John T. Stewart, Department 
of Agriculture, July 10, 1952: 


Reference is made to your letter of June 16, 1952, your reference A, 
Disbursement, R-5, requesting decision whether you may certify for 
payment the payroll voucher therewith transmitted in favor of 
Francis M. Laughlin proposing payment in the gross amount of 
$149.60 computed at the rate of $4,035 per annum from May 25 to 31, 
1952, and at the rate of $3,735 from June 1 to June 7, 1952. 

It is stated in your submission that Mr. Laughlin was reassigned 
October 14, 1951, from the position of equipment operator unallocated 
at $3,725 per annum to construction and maintenance engineer CPC-7 
at the same salary rate which was the seventh step of that grade. 
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When the act of October 24, 1951, Public Law 201, 65 Stat. 615, was 
enacted, his salary rate was administratively increased from $3,725 to 
$4,035. In accordance with decision of this Office B-107070, Janu- 
ary 22, 1952, as corrected February 26, 1952, his salary has been re- 
duced to $3,735 but as the employee was not notified thereof until 
June 2, the payroll was prepared making the reduction effective as 
of that date. 

Section 6 (a) of the act of October 24, 1951, Public Law 201, 
65 Stat. 615, provides: 


This act shall become effective as of the first day of the first pay period which 
began after June 30, 1951. 


The effective date in this case appears to have been July 8, 1951. 
In accordance with the decision of B-107070, 31 Comp. Gen. 320. 
Mr. Laughlin was not entitled to more than the rate of $3,735 from the 
date he first was assigned to CPC-7; therefore, the payroll voucher 
submitted is nut correct and may not be certified for payment. 

As the decisicn B-107070 was an original construction of the act of 
October 24, 1951, so far as pertains to the question therein considered, 
it is effective from the effective date of the act and the delayed notice 
to the employee thereof, as well as of the requirements of the statute, 
is not material. Any salary paid to Mr. Laughlin in excess of $3,735 
per annum since October 14, 1951, is for refunding by him. 

The voucher, which is returned herewith, may not be certified for 
payment in its present form. 


[B-107718] 


Personal Services—Private Contract vy. Government Per- 
sonnel—First War Powers Act 


Neither section 201 of the First War Powers Act, as amended, nor the Executive 
orders thereunder empower an administrative agency to secure personnel for 
the performance of regular agency duties without regard to the statutory man- 
dates and restrictions applicable to Federal employment generally, and therefore, 
an agency may not enter into a contract, under the authority of said act, with 
an employee for the performance of such duties nor have a cost-plus-a-fixed-fee 
contractor place the employee on its pay roll and reimburse the contractor for 
the salary of the employee. 


Acting Comptroller General Yates to the Chairman, United States 
Civil Service Commission, July 11, 1952: 


Reference is made to your letter of January 25, 1952, requesting 
a decision as to whether, under the facts and circumstances herein- 
after related, section 201 of the First War Powers Act, 55 Stat. 839, 
us amended by the act of January 12, 1951, Public Law 921, 64 Stat. 
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1257, and Executive Order No. 10210, February 2, 1951, authorize an 
agency to secure personnel for the performance of the regular duties 
of an agency, either by contracting directly with the individual 
employees, or py having a cost-plus-a-fixed-fee contractor place the 
names of such employees on its pay roll with reimbursement by the 
agency. You specifically point out that pursuant to section 201 of the 
First War Powers Act and Executive Order No. 9001, December 27, 
1941, the Navy Department adopted the practice during World War II 
of hiring certa:n employees and placing them on the pay rolls of cost- 
plus-a-fixed-fee contractors rather than on Navy Department civilian 
pay rolls. 

Your letter states that the Navy Department employees in question 
performed the duties of regular civil service positions while carried 
on a contractor's pay roll; that they were not appointed or paid in 
accordance with the usual laws applicable to Federal civil service 
employees; that apparently all arrangements for their employment 
were made by officers of the Navy Department who then directed a 
particular contractor to enter the names of the employees on his 
pay roll; and that the contractor exercised no control over the em- 
ployees but simply paid their salaries and received reimbursement 
therefor from the Navy Department. 

You express the view that section 201 of the First War Powers Act, 
as amended, dves not constitute authority to hire employees for the 
performance oi the duties of a Federal agency in the manner described 
without regard to the civil service laws, the Classification Act of 1949, 
63 Stat. 954, and other laws generally applicable to Federal employees; 
and that even if the First War Powers Act could be construed as 
authorizing contracts for purely personal services, it would have 
permitted the Department to contract with the individuals perform- 
ing such services, but would not have authorized securing personal 
services for the Department by contracting with a private firm, citing 
22 Comp. Gen. 700 

In reply to a request from this Office for a report upon this matter, 
the Department of the Navy reported by letter dated May 24, 1952, 
in part, as follows: 

* * * Acting under authority of section 201 of the First War Powers Act 
and Executive Order No. 9001 of December 27, 1941, which, at the time, as you 
know, was given a very broad legal interpretation in the interest of effective 
prosecution of the War, the Bureau employed certain persons to perform the 
varied functions of contract administration of its field representatives, the 
Officers-in-Charge of Construction and the Resident Officers-in-Charge of Con- 
struction. These employees were selected by the Bureau or its representatives 
and, during their tenure of employment, were assigned to the staffs and retained 
under the supervision and direction of the Bureau or its Officers-in-Charge of 


Construction or Resident Officers-in-Charge of Construction. They performed 
duties in connection with labor relations; personnel, wage and salary admin 
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istration; audit and financial control; disposition of claims under employment 
contracts; and like functions related to the Bureau's responsibilities in the 
administration of cost-plus-a-fixed-fee contract work. When hired, these em- 
ployees were placed on the payrolls of a cost-plus-a-fixed-fee contractor rather 
than on the payrolls of the Bureau as a means of expediting the employment 
processes, thus facilitating the Bureau’s performance of its contract functions 
under the tremenduous war emergency conditions existent at the time. * * * 

One organization established under this practice was the Resident Officer-in- 

Charge of Navy Construction Contracts for the Pacific Ocean Areas, located at 
San Francisco, California. Operating as field representatives of the Bureau of 
Yards and Docks and subject to the direct management and technical control of 
the Bureau, the Resident Officer-in-Charge of Construction and his civilian staff 
performed the function of regulating cost-plus-a-fixed-fee contracts held by 
various engineering firms throughout the Pacific Ocean areas. From the begin- 
ning of employment the persons comprising the civilian staff were selected by 
the Bureau or its representatives and performed Bureau functions solely under 
the direction of Bureau officers, but were paid, as a matter of urgent necessity, 
from the payrolls of the engineering firm * * *. 
The Department further stated that such employment practice was 
discontinued in 1948, following enactment of the Armed Services 
Procurement Act of 1947, approved February 19, 1948, 62 Stat. 21, 
which was accepted as the current authority for military contracts; 
and that the last of such employees were transferred to Federal pay 
rolls during 1950 under procedures authorized by the Chairman, Civil 
Service Commission. 

Section 201 of the First War Powers Act, as amended, empowers 
the President to authorize certain departments or agencies to enter 
into contracts “without regard to the provisions of law relating to the 
making, performance, amendment, or modification of contracts.” 
Executive Order No. 9001 authorized the Navy Department to exercise 
such power during World War II, and Executive Order No. 10210, 
February 2, 1951, currently empowers the Department of Defense to 
exercise such power. Executive Order No. 10210 provides, in part, 
that the contracts may include agreements of all kinds “for all types 
and kinds of things and services necessary, appropriate or convenient 
for the national defense.” Executive Order No. 10227, March 24, 
1951, extends the authority to the General Services Administration. 
Also various other Executive orders extend the authority to certain 
other agencies. 

It has been stated that it was clear from the terms of section 201 of 
the First War Powers Act that the only laws which the Congress in- 
tended to empower the President to authorize certain departments and 
agencies to disregard in the exercise of functions in connection with the 
prosecution of the war, or as now is the case, the national defense, 
were those laws which related to the making, performance, modifica- 
tion, or amendment of contracts. See 21 Comp. Gen. 835. The act has 
not been understood to have contemplated, through the device of a 


contract, any departure from the standards set by law for the compen- 
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sation payable to employees of the Government. See 23 Comp. Gen. 
99,101. Nor has the act been understood to authorize any departure 
from any laws not relating to contract procurement. For example, 
it has been held that the act does not authorize an agency to disregard 
limitations upon expenditures of public moneys. See 21 Comp. Gen. 
278 ; id. 835; compare 21 id. 1019; 22 id. 862. 

I agree with the view expressed in your letter to the effect that such 
laws as the civil service laws, 5 U. S. C. 631-654, the Classification 
Act of 1949, approved October 28, 1949, Public Law 429, as amended, 
5 U. S. C. 1071-1153, and other laws generally applicable to Federal 
employees, are not laws relating to the making, performance, amend- 
ment, or modification of contracts which may be disregarded solely 
by reason of section 201 of the First War Powers Act, as amended. 
Some of the other laws which are applicable generally to Federal 
employees and which may not be disregarded are the provisions of 5 
U.S. C. 71, prohibiting the receipt of compensation in excess of the 
compensation authorized by law; section 604 of the Federal Employees 
Pay Act of 1945, as amended, 5 U. S. C. 944, relating to the estab- 
lishment of a basic work week, pay periods, and pay computation 
methods; section 15 of the act of August 2, 1946, Public Law 600, 69 
Stat. 810 (5 U. S. C. 55a), and, in the case of the Department of De- 
fense, section 601 of the Department of Defense Appropriation Act, 
1952, 65 Stat. 444, both relating to the temporary employment of ex- 
perts and consultants, and the provisions of 18 U. S. C. 1914 (formerly 
5 U.S. C. 66), prohibiting a Government employee from receiving any 
salary in connection with his Government services from any source 
other than the Government of the United States. 

Accordingly, it is my view that neither section 201 of the First 
War Powers Act, as amended, nor the Executive Orders thereunder, 
empower any agency to secure personnel for the performance of the 
regular duties of the agency without regard to the statutory man- 
dates and restrictions applicable to Federal employment generally. 

In the case of a contract directly with an individual for the per- 
formance of personal services, such as referred to in your letter, it 
does not appear that section 201 of the First War Powers Act, as 
amended, and the applicable Executive order, empower an agency 
to enter into such a contract without regard to the classification laws 
and the civil service laws and regulations which provide, in effect, that 
regular full-time positions be set up under the Classification Act of 
1949, and allocated to the appropriate salary grade, and that the ap- 
pointees to such positions be limited to the salary rates provided for 
the grade in which the position is allocated (30 Comp. Gen. 495, 497), 
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or in lieu thereof, without regard to section 15 of the act of August 
2, 1946, 60 Stat. 810, relative to the temporary employment of experts 
and consultants. See 30 Comp. Gen. 375. 

Neither would section 201 of the First War Powers Act, as amended, 
and the applicable Executive order empower an agency to have a 
cost-plus-a-fixed-fee contractor place a Government employee on its 
pay roll without regard to the classification or civil service laws. In 
addition, the latter practice, in some cases, doubtless would result in 
an employee’s receiving compensation in excess of that authorized by 
law for his services as a Government employee, contrary to 5 U.S. C. 
71, and, in other cases, would result in reimbursement from a con- 
struction appropriation, or some other appropriation, not available 
for the payment of the salary of a Government employee, which would 
be contrary to the provisions of section 3678, Revised Statutes, 31 
U. S. C. 628, requiring appropriations to be expended solely for the 
objects for which they are made. Also, such practice would appear 
to be contrary to the policy established by the provisions of 18 U. S. C. 
1914 against a Government employee receiving compensation for his 
services from any source other than the Government. Compare /nter- 
national Railway Company v. Davidson, 257 U. S. 506, 515, 43 Am. 
Jur., Public Officers, 365; zd. 389; 2 Comp. Gen. 775; 3 id. 128; 18 
id. 460. 

In light of the foregoing, I am required to answer your question in 
the negative. 

A copy of this decision is being forwarded to the Secretary of the 
Navy. 


[B-109375] 


Lump-Sum Leave Payments—Refunds—Maximum Leave 
Accumulation Limitations 


An employee erroneously separated from a position who received a lump-sum 
payment for annual leave and who later was restored to said position retroactive 
to the date of separation and allowed compensation under the back pay pro- 
visions of the act of June 10, 1948, is required to refund the lump-sum leave pay- 
ment, even though the annual leave accumulation restriction provisions of the 
annual leave act of 1936, as amended, precludes recrediting the employee’s 
account with all the annual leave covered by the lump-sum payment. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, July 14, 1952: 


Reference is made to letter of April 28, 1952, from the Deputy 
Administrator, requesting a decision as to the amount of refund of 
lump-sum leave payment that should be collected from Mr. Porter V. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 23 


Hamblen, an employee of the Veterans Administration, under the 
facts and circumstances hereinafter set forth. 

It appears from the information presented in the above letter that 
effective October 10, 1951, Mr. Hamblen was separated from his 
position under the Veterans Administration Regional Office, Nash- 
ville, Tennessee, by a reduction in force action and was paid in a lump 
sum for the 629 hours of annual leave to his credit as of that date. 
Further, it appears that the separation was appealed by the employee 
under the Veterans Preference Act of 1944, 58 Stat. 387, and that 
on March 12, 1952, the Civil Service Commission sustained the posi- 
tion taken by Mr. Hamblen and directed that he be restored to his 
former position retroactive to the date of separation. As a result 
thereof, a journal action was executed canceling the reduction in force 
action retroactive to October 10, 1951, and the employee actually 
resumed duty on April 1, 1952. Further, it is stated in the letter of 
the Deputy Administrator that upon the restoration of Mr. Hamblen 
the actual amount of annual leave that could be credited to his account 
was 480 hours. While it is not expressly stated in the letter of the 
Deputy Administrator, it is assumed that upon restoration the em- 
ployee was paid back compensation for the period of removal in 
accordance with the provisions of the act of June 10, 1948, 62 Stat. 354, 
amending the act of August 24, 1912, 5 U. S. C. 652. The sole 
question presented appears to be whether there should be collected 
from the employee the entire amount of the lump-sum leave payment 
(payment for 629 hours’ annual leave) or only for that portion (480 
hours) of the annual leave which lawfully could be recredited to his 
account upon the date of restoration, because of the limitation on the 
accumulation of annual leave in excess of 60 days (480 hours) in any 
year under the annual leave act of 1936, as amended, 65 Stat. 679. 

It has been held that lump-sum leave payments properly are for 
collection incident to the restoration to duty of employees who are 
allowed retroactive compensation in accordance with the provisions 
of the act of June 10, 1948, supra. See 28 Comp. Gen. 333. The 
primary objective of that act would appear to be the restoration of 
employees who are improperly separated to relatively the same finan- 
cial status they would have enjoyed were it not for the erroneous 
separation. 

Upon the assumption that Mr. Hamblen is being paid retroactive 
compensation covering the entire period of the erroneous separation, 
the retention by him of any portion of the lump-sum leave payment 
in addition to such retroactive compensation would result in his being 
placed in a more advantageous financial position than if the erroneous 
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separation had not occurred—a result obviously neither intended nor 
contemplated by the act of June 10, 1948. On the other hand, if re- 
fund be required of the lump-sum leave payment or in lieu thereof 
the retroactive compensation be reduced by the amount of such lump- 
sum leave payment, Mr. Hamblen would be in no worse position finan- 
cially than if the erroneous separation had not occurred. Moreover, 
it cannot be determined as a fact whether Mr. Hamblen would have 
applied for the excess annual leave to his credit or whether such leave, 
if applied for, would have been granted by the administrative office 
had not the erroneous separation been effected. It should be remem- 
bered, too, that while Mr. Hamblen technically may not have been in 
an annual leave status during the period of separation, he was absent 
from the office and was not required to report for duty during such 
period. In view thereof and having regard for the fact that the limi- 
tation on the accumulation of annual leave is imposed by law and is 
not the result of the erroneous separation, it must be concluded that 
the full amount of the lump-sum leave payment should be deducted 
from the retroactive compensation due the employee or otherwise 
collected from him. 


[B-108339] 


Pay—Service Credits—Civilian Occupational Therapy Serv- 
ice—Women’s Medical Specialist Corps 


A member of the Women’s Medical Specialist Corps is entitled to credit for pay 
purposes under section 110 of the Army-Navy Nurses Act of 1947, as amended by 
the act of May 16, 1950, for civilian War Department service as an occupational 
therapist. 


Assistant Comptroller General Yates to Lt. Col. A. S. Kinsman, 
Department of the Army, July 16, 1952: 


By first endorsement of February 28, 1952, the Chief of Finance, 
Department of the Army, forwarded your letter of December 3, 1951, 
requesting an advance decision as to whether you are authorized to 
adjust the account of First Lieutenant Ruth M. Pray, Women’s Medi- 
cal Specialist Corps Section, Officers’ Reserve Corps, on the basis of a 
military pay order submitted therewith, covering the difference in 
basic pay between that of a first lieutenant with more than one year 
of service and that of a first lieutenant with more than six years’ 
service, for the period November 1 to 30, 1951. It is stated that pay- 
ment on the latter basis was discontinued on October 31, 1951. 

It appears that Lieutenant Pray served in a civilian capacity with 
the Medical Department of the War Department and the Department 
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of the Army from October 7, 1945, to July 4, 1950, as an occupational 
therapist, and that she accepted an appointment in the Women’s Medi- 
cal Specialist Corps Section, Officers’ Reserve Corps, on July 5, 1950. 
The date on which she entered upon active duty as a member of the 
Officers’ Reserve Corps is not shown. 

Sections 101 and 102, Title I of the Army-Navy Nurses Act of 1947, 
61 Stat. 41, 42, established in the Medical Department of the Regular 
Army, an Army Nurse Corps and a Women’s Medical Specialist 
Corps, an Occupational Therapist Section being included in the latter 
corps. Section 114, Title I, of that act established an Army Nurse 
Corps Section and a Women’s Medical Specialist Corps Section in 
the Officers’ Reserve Corps of the Army of the United States. Section 
110 of that same act, as amended by section 3 (f) of the act of May 16, 
1950, 64 Stat. 161, provides, inter alia, that “Except for the purpose 
of determining a person’s grade, rank, and right to promotion in the 
Regular Army (see section 105 (b) hereof, 61 Stat. 44), in computing 
years of active Federal military service for all purposes of any person, 
there shall be credited * * * active full-time service with the 
Medical Department of the War Department as a civilian employee 
(except as a student or apprentice) * * * in the occupational 
therapy category prior to her appointment in any of the corps estab- 
lished by title I of this Act.” 

While the view was expressed in decision of this Office dated March 
19, 1948, 27 Comp. Gen. 530, that the provisions of section 110, supra, 
prior to its amendment, authorizing certain service to be counted in 
computing “active Federal military service,” were not included in 
the 1947 act for the purposes of the computation of longevity and 
period pay, an examination of the legislative history of the amenda- 
tory act of May 16, 1950, discloses that one of the principal purposes 
of the amendment of the said section 110 was to “place the occupational 
therapists in the same category [with respect to counting War Depart- 
ment civilian employee service] as other members of the Women’s 
Medical Specialist Corps [physical therapists and dietitians] for pay 
purposes,” notwithstanding that in the said decision of March 19, 
1948, this Office had held that members of the Women’s Medical Spe- 
cialist Corps, in computing their pay, were entitled to credit for civil- 
ian War Department service as dietitians and physical therapists, not 
under section 110 of the Army-Navy Nurses Act of 1947, but under 
certain provisions in the acts of December 22, 1942 (56 Stat. 1073), 
and June 22, 1944 (58 Stat. 325), read in conjunction with section 
105 (b) of the 1947 act. The pertinent statements in the said legis- 
lative history may be found on pages 4159, 4160 and 4168 of the hear- 
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ings on H. R. 5876 before a Subcommittee of the Committee on Armed 
Services, House of Representatives, August 17, 1949, and page 17 of 
the similar Senate hearings on that bill. In view of such legislative 
history and the broad terms of the said section 110 as amended, it 
appears that such amended section must be considered as authorizing 
the persons to whom it is applicable to count for pay purposes the 
various classes of service listed therein. 

Although Title I of the Army-Navy Nurses Act of 1947, created an 
Army Nurse Corps and a Women’s Medical Specialist Corps in the 
Regular Army, there appears to be no valid reason for distinguishing 
between regulars and reservists in the matter of counting civilian occu- 
pational therapy service for pay purposes, and since the said Title I 
also established a Women’s Medical Specialist Corps Section in the 
Officers’ Reserve Corps, women who have received appointments in 
such Section reasonably may be regarded as having received such 
appointments “in any of the corps established by title I of this Act,” 
within the meaning of section 110 of the said act, as amended. Hence, 
it appears that Lieutenant Pray properly may be paid as an officer 
with more than six years’ service during the month of November 1951. 

Accordingly, if adjustment is proper in all other respects, you are 
authorized to adjust the account of Lieutenant Pray on the basis of 
the above-mentioned military pay order and such order is returned 
herewith. 


[B-110359] 


Bids—Evaluation—Stenographic Reporting Services—Con- 
sideration of Prices Charged Government Agencies and Gen- 
eral Public 


In the evaluation of bids covering stenographic reporting of hearings before a 
Government agency there are for consideration offers of bonus payments to the 
Government, the price to be charged other Government agencies and the price to 
be charged the general public, and therefore, a bid may be rejected if it is ad- 
ministratively determined that the sale price of transcripts to the public is so 
excessive as to adversely affect the public interest. 13 Comp. Gen. 447, dis- 
tinguished. 

Aeting Comptroller General Yates to the Chairman, Subversive 


Activities Control Board, July 16, 1952: 


I have your letter of June 18, 1952, forwarding a copy of an invita- 
tion for bids issued June 2, 1952, for furnishing stenographic report- 
ing services to your Board during the fiscal year beginning July 1, 
1952, and ending June 30, 1953, and, in effect, requesting a decision as 
to the propriety of making an award of a contract for the said services, 
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The three bids received in response to the invitation may be sum- 
marized generally as follows: 





7 Alderson Columbia 
“the Co | Regine |. Reegtn 














Schedwe A* 
I rll 90. 70 Free 3 Free 
St GETS ccninntrencnctnoncmicidngecmdbenehenpedtuisia 85 Free Free 
(tem 3: 
Additional! item 1 -10 Free Free 
TUE Unichuiiinnndninistontaceminnaeesnebniboan 10 Free Free 
Schedule B* 
Se sisi eiaiasiinniisinsienthaninntinmieni tibiae 85 Free Free 
el de enna bdnaiubinantnen 1.00 Free Free 
Item 3: 
Additiona! item 1_. 15 Free Free 
TT Ti Tl victenntnohepeenanabeeieeseurannnand 15 Free Free 
Scheduie C4 
Re GE COE... intscdsnquensembaentnesaeneniennien & $0. 45 $0. 60 
BN Se EY GE a cddccwcunkbeedncdbacsdebdeutbbeencnednesed -%5 60 - 90 
Item 3: 
Additional item 1.... ot) .20 -6 
ER ELE ETS ITO S APT 75 . 30 . 90 


' Schedule A: Charges per page for 10 copies required by this Board for hearings in Washington, D. O. 
2A bonus of $350 offered b: this bidder. 


4 —s B: Charges per page for 10 copies required by this Board for hearings held outside of Washing- 
ton, D. C. 
‘ Schedule C: Charges per page for copies to be sold by the reporter to the public. 


There was also forwarded with your letter, a copy of a letter dated 
June 14, 1952, from the Alderson Reporting Company to the Execu- 
tive Secretary of your Board protesting the award of a contract to 
the Columbia Reporting Company on the following grounds: 


(1) The first paragraph of the invitation provides that “Bids must be sub- 
mitted on the ‘proposal’ form attached hereto, and in strict accordance here- 
with.” Columbia has added a note and a bonus when it could have reflected its 
price to the government by following the proposal form. Hence Columbia's 
bid is not comparable directly with the other bids. The whole purpose of 
having specifications in the invitation to bid is to provide a comparison between 
the bids. By going outside the proposal form Columbia has made it impossible 
to compare their bid with the other bids submitted. 

(2) Bonus bids are not permitted except where the price to the public is 
fixed in the specifications. In some government agency reporting bids a bonus 
bid is permitted, but this fs only where the price to the public is fixed. Obviously 
if the prices to the public are fixed in the invitaton and bidders desire to bid 
“no charge” to the agency and still reduce the bid, the only way to do it is by 
offering a bonus. Here the Board has a good reason for not fixing the price 
to the public and the Department of Justice because there has been no pattern 
fixed in cases before the Board to determine what such prices should be to bring 
about a balance between the cost to the Board and the cost to purchasers of 
transcript. Possibly at the end of the present 1953 fiscal year such a pattern will 
be established. At the present time, with no fixing of rates to purchasers this 
item remains a variable which must be filled in by the bidder and is considered 
as a part of the bid. 

(3) The prices bid by Columbia as charges to be made to persons appearing 
before the Board and to the Department of Justice are clearly unreasonable. 
In the present case before the Board the Department of Justice is securing 
two copies on a daily copy basis and paying for them at the rate of $1.20. Under 
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the present bid of Alderson they will pay .90 for two copies. The defendant in 
this case is also securing two copies on a daily copy basis. 

It is stated in your letter that the general public has not heretofore 
purchased copies of the transcript; that the petitioner and respondent 
in each case before your Board, one of which is the Department of 
Justice, each will purchase two copies of the transcripts on a daily 
basis; and that although the Columbia Reporting Company offers 
a bonus of $350, its charges to the public are so unreasonably high 
that they would, in effect, amount to an injustice to one of the parties 
to each case before your Board. 

The basis for award, as stated in Paragraph 1 of “Terms and Condi- 
tions of the Invitation for Bids” is that “the contract shall be awarded 
to that responsible bidder whose bid, conforming to the invitation for 
Bids, will be most advantageous to the Government, price and other 
factors considered.” 

It is understood from information received informally from your 
Board that the Department of Justice paid for its copies of the trans- 
cripts procured during the fiscal year 1952, at the prices quoted for 
sale to the public; and that, since the ten copies to be furnished your 
agency will all be utilized, that Department must purchase its require- 
ments at the price to the public under the present invitation. The 
decision of this Office reported at 13 Comp. Gen. 447, is not applicable 
in this instance because in that case there was no limit on the number 
of copies which could be ordered by the contracting agency and hence 
no reason why it could not order additional copies of transcripts re- 
quired by other agencies. Therefore, the estimated cost to the De- 
partment of Justice of obtaining its copies of transcripts at prices 
quoted for sale to the public is for consideration in determining the 
ultimate cost to the Government. 

It consistently has been held that section 3709 Revised Statutes, 
requires the consideration, in connection with the award of contracts 
for stenographic reporting, of offers by bidders of bonus payments to 
the Government as additional consideration for the award of such 
contracts. Also, it generally has been recognized that the administra- 
tive agency has the right to specify in the invitation to bid maximum 
prices at which copies may be sold by the reporter to the general 
public in order to insure that the general public will not be charged 
exorbitant prices, 18 Comp. Gen. 967; and that, where such a maximum 
is not specified, a bid may nevertheless be rejected, if it is administra- 
tively determined that sales prices to the public are so excessive as to 
affect adversely the public interest with respect to a matter pertaining 
to the agency. 
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Accordingly, the bids received should be evaluated on the basis indi- 
cated ; and if it is determined that the price of any bidder for sale of 
transcripts to the public is so exorbitant as to affect adversely the 
public interest, that bid may be rejected. 


[B-110479] 


Accounts—Federal-Aid Airport Program—Consolidation of 
Appropriations and Contract Authorizations 


In view of the continuing nature of the Federal-aid airport program and the 
proviso in the Department of Commerce Appropriation Act of 1952 which 
merged prior year funds and contract authorizations, the Civil Aeronautics 
Administration may merge funds appropriated for obligation and expenditure 
with amounts of contract authorizations for the same purposes. 


Acting Comptroller General Yates to the Secretary of Commerce, 
July 16, 1952: 


Reference is made to your letter of June 24, 1952, concerning the 
accounting practices followed by the Civil Aeronautics Administra- 
tion in administering the Federal-aid airport program under the 
Federal Airport Act of May 13, 1946, 60 Stat. 174, as amended, 49 
U.S. C. 1101 et seq., and presenting the question as to whether funds 
appropriated for obligation and expenditure for such purposes may 
be merged with contract authorizations provided for the same pur- 
poses. Your question is premised upon the proviso to the appropri- 
ation for the Federal-aid airport program contained in the Depart- 
ment of Commerce Appropriation Act, 1952, approved October 22, 
1951, 65 Stat. 589, as follows: 

Provided, That the appropriation under this head for the next preceding fiscal 


year is hereby merged with this appropriation and the contract authorization 


heretofore granted for the foregoing purposes may hereafter be accounted for 
under this head. 


As stated in your letter sections 5 (b) and (c) of the Federal Air- 
port Act, supra, authorize annual appropriations in the respective 
aggregate amounts of $500,000,000 and $20,000,000 over a period of 
seven fiscal years to remain available until June 30, 1953, unless 
sooner expended (extended to twelve fiscal years, June 30, 1958, by 
the act of September 27, 1950, 64 Stat. 1071), for the purpose of 
carrying out the provisions of the act with respect to projects in the 
several States and Territories. It is stated further in your letter 
that each of the acts appropriating funds to the Civil Aeronautics 
Administration for the Federal-aid airport program, from its incep- 
tion through the fiscal year 1952, with minor variations, provided 
funds for direct obligation and expenditure, authority to enter into 
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contracts, and funds to liquidate contract authorizations previously 
granted ; that except for the initial appropriation made by the Depart- 
ment of Commerce Appropriation Act, 1947, 60 Stat. 468, each sub- 
sequent appropriation contained a provision which merged the funds 
of the preceding year with the new appropriations; and that the 
proviso to the fiscal year 1952 appropriation merged the preceding 
appropriations and contract authorizations, and continued the avail- 
ability of all funds previously appropriated until June 30, 1954. 

In connection therewith, the letter states that the merging of all 
funds made available for Federal-aid airport program purposes into 
one head is in complete accord with the intent of the enabling legisla- 
tion and serves to obviate cumbersome accounting practices incident 
to relating appropriations to a particular fiscal year. Your letter 
then calls attention to Office decision of April 29, 1952, B-106875, 31 
Comp. Gen. 543, to you, in which it was stated that the use of the appro- 
priation merger proviso each year appears to have been solely for the 
simplification of accounting records, and quotes from General Account- 
ing Office, Accounts and Procedures Letter No. 15119, of April 12, 
1950, which discontinued limitation accounting for funds appropriated 
for the liquidation of obligations incurred under contract authoriza- 
tions, in view of the inability to identify such appropriations with 
specific contract authorizations, and in consideration of the continuing 
nature of the airport program. 

You suggest that the merging of funds made available in the several 
Federal-aid airport program appropriations for direct obligation and 
expenditure embodies a simple procedure, and that while the merger 
of such funds with ccntract authorizations embraces an identical 
procedure, the latter merger is more difficult to comprehend in view 
of the intangible nature of a contract authorization. However, you 
express the opinion that the procedures followed by the Civil Aero- 
nautics Administration in the matter, since the issuance of the referred- 
to-Accounts and Procedures Letter, is in accord with the above quoted 
fiscal year 1952 merger proviso, and you request the views of this Office 
with respect to the propriety thereof. 

The procedures submitted for consideration are outlined in your 
letter as follows: 


Acting in accordance with the procedure inaugurated in your A & P Letters, 
the Civil Aeronautics Administration, for obligation purposes, treats contract 
authorizations in the same manner as funds directly appropriated for obligation 
and expenditure since both amounts represent funds which must be expended 
for the same purposes. The two amounts are merged for expenditure purposes 
just as the contract authorizations and funds directly appropriated for obliga- 
tion and expenditure are merged for obligation purposes. The two resultant 
actions, one of obligation and the other of expenditure, are thus precisely the 
same as the basic obligation and expenditure procedure which is followed by all 
Government agencies when acting under the usual appropriation which merely 
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provides funds for obligation and expenditure and does not incorporate the 
additional element of contract authorization. 

Operating under this procedure, the CAA determines the specific amount avail- 
able for obligation at any one time by adding direct appropriations for projects 
and contract authority for projects. Allotments to field offices are made with- 
out regard to whether amounts are derived from direct appropriations or con- 
tact authority. On a cumulative basis, therefore, total obligational authority is 
equal to the sum of direct appropriations for projects and contract authority. 
Total obligational authority cannot, of course, be increased in any manner by 
amounts appropriated for liquidation of contract authority. On the expendi- 
ture side of the picture, liquidations of outstanding obligations are made from 
total unexpended balances remaining available at the time payments become due. 
No attempt is made, and it would in fact serve no useful purpose, to determine 
whether particular payments are being made from direct appropriations or ap- 
propriations to liquidate contract authority. 

Since the inception of this program, funds appropriated for new projects total 
$89,079,672; contract authority granted total $94,700,000, making a total obliga- 
tional authority of $183,779,672. For liquidation of the $94,700,000 contract 
authorizations a total of $55,500,000, has been appropriated leaving $39,200,000 
of contract authorizations unfinanced. 

Budget estimates for 1953 include $14,675,000 for direct appropriations for 
projects plus $9,000,000 for liquidations of contract authorizations. In accord- 
ance with the procedure described in this letter, the amount requested for 
liquidation of contract authorization was based on estimated requirements for 
total cash withdrawals from the Treasury without regard to the fiscal year in 
which obligations to be liquidated were incurred. Specifically, total cash with- 
drawals are estimated at $34,700,000 during fiscal year 1953. This requirement 
would be met by (1) the application of unexpended balances from prior year 
appropriations of $11,025,000, (2) $9,000,000 requested for appropriation in 1953 
for liquidation of contract authorizations, and (3) $14,575,000 requested for 
direct appropriation for new projects. Thus total cash withdrawals would 
equal total appropriations available for expenditure, leaving a balance of ap- 
proximately $30,000,000 in unliquidated obligations to be met from appropriations 
made subsequent to fiscal year 1953. 


In Office letter of May 14, 1948, B—76061, to the Director, Bureau of 
the Budget, it was stated “* * * that as a general proposition 
contract authorizations appearing in appropriation acts are co-ex- 
tensive with the appropriations in connection with which they appear. 
That is to say, the period during which the appropriation remains 
available for obligation constitutes the period during which the au- 
thority to contract may be exercised.” It would seem to follow that 
the authority contained in the several Federal-aid airport program 
appropriations, with respect to merging the funds previously appro- 
priated with the new funds appropriated, applied with equal force to 
the merger of contract authorizations provided for therein. But, 
however that may be, it seems clear that the merger proviso in the 
Department of Commerce Appropriation Act, 1952, supra, specifically 
authorizes the Civil Aeronautics Administration to merge and account 
for all contract authorizations previously granted under the appro- 
priation head to which it is attached. 

As hereinabove stated, the use of the merger proviso each year under 
the Federal-aid airport program appropriations, was primarily for 
the purpose of simplifying the accounting records by consolidating 
into a single account the obligation and expenditure authority pro- 
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vided the Civil Aeronautics Administration in carrying out the said 
program. Since it was determined not to be necessary or practicable, 
from an accounting standpoint, to administratively account through 
separate limitations for expenditures incident to liquidation of obli- 
gations under contract authorizations—as distinguished from ex- 
penditures for appropriation contractual obligations—it reasonably 
follows that, in such circumstances, no real purpose would be served 
in separately accounting for obligations incurred under Federal-aid 
airport program appropriations and contract authorizations. 

In view of the above and of the representations contained in your 
letter, I have to advise that this Office concurs in your opinion that 
the foregoing procedures followed by the Civil Aeronautics Adminis- 
tration in administering the Federal-aid airport program are in ac- 
cord with the fiscal year 1952 merger proviso, and appear unob- 
jectionable. Accordingly, the question presented in your letter is 
answered in the affirmative. 


[B-109100] 
Contracts—Labor Stipulations—Convict Labor 


While Executive Order No. 325A does not prohibit procurement by the Federal 
Government, or by its contractors, subcontractors, or brokers of finished goods 
which have been made by convicts, the order does preclude entering into con- 
tracts involving employment of prison labor in their performance, whether the 
contractor be an individual, corporation, or State instrumentality, and therefore, 
a contract may not be entered into with a State correctional institution for the 
repair of automotive vehicles, typewriters, clothing, shoes, or other Army 
equipment. 


Acting Comptroller General Yates to the Secretary of the Army, 
July 21, 1952: 


Reference is made to letter dated April 3, 1952, from the Under 
Secretary of the Army requesting my views as to the propriety of 
entering into contracts with the Department of Correctional Indus- 
tries, State of California, for the repair of automotive vehicles, type- 
writers, clothing, shoes, and other Army equipment. It is stated that 
work under the contracts would be performed by prison labor in the 
various State prisons, which raises the question as to the applicability 
of section 1 of the act of February 23, 1887, and Executive Order No. 
325A to contracts of this nature. 

Section 1 of the act of February 23, 1887, 24 Stat. 411, 18 U. S. C. 
708, prohibits the hiring or contracting out of the labor of Federal 
convicts. It is assumed that the labor under the instant contracts 
would be performed by State rather than Federal convicts, and, if so, 
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the act cited would not be applicable. Executive Order No. 325A was 
issued May 18, 1905, and provides as follows: 

Whereas by an Act of Congress which received executive approval on February 
23, 1887, all officers or agents of the United States were as a matter of public 
policy forbidden, under appropriate penalties, to hire or contract out the labor 
of any criminals who might thereafter be confined in any prison, jail, or other 
place of incarceration for the violation of any laws of the Government of the 
United States of America; 

It is Hereby Ordered, That all contracts which shall hereafter be entered into 
by officers or agents of the United States involving the employment of labor in 
the States composing the Union, or the Territories of the United States con- 
tiguous thereto, shall, unless otherwise provided by law, contain a stipulation 
forbidding, in the performance of such contracts, the employment of persons 
undergoing sentences of imprisonment at hard labor which have been imposed 
by courts of the several States, Territories, or Municipalities having criminal 
jurisdiction. 


As stated in the letter of April 3, 1952, this Office has had occasion to 
consider the applicability of Executive Order No. 325A to supply con- 
tracts, and it was held in 28 Comp. Gen. 409, that since the Executive 
Order was applicable only to contracts “involving the employment of 
labor” in their performance, purchases of supplies for the Government 
under contracts which do not exceed $10,000 in amount and which do 
not necessarily involve the employment of labor in their performance 
are not rendered invalid by reason of the fact that the articles fur- 
nished may have been produced in State penal institutions. How- 
ever, it was also stated in that decision that contracts calling for the 
construction of things, for the furnishing of services, or for the special 
fabrication of articles clearly involved the employment of labor. 
Such contracts, which would include those for cleaning, repairing, 
or rebuilding articles, could not be held to be exempt from the pro- 
visions of Executive Order No. 325A solely on the ground that they did 
not involve the employment of labor. 

It is suggested that Executive Order No. 325A may not be applicable 
to all contracts involving the employment of labor, and in this connec- 
tion reference is made to an interpretation placed by the Department of 
Justice upon an opinion of the Attorney General rendered May 6, 1942. 
The opinion of May 6, 1942, 40 Op. Atty. Gen. 202, advised the Presi- 
dent that there was no provision of Federal law which prohibited the 
purchase by the Federal Government of either State or Federal prison- 
made goods. That opinion, however, disccussed only statutory provi- 
sions relating to prison-made goods, such as the act of May 27, 1930, 
46 Stat. 391, and the Federal Prison Industries Act, 48 Stat. 1211, 
18 U.S. C. 744a-744h, 744i-744n; section 602 (b) of the act of June 
30, 1932, 47 Stat. 418, 31 U.S. C. 686b (b) ; the acts of October 14, 1940, 
54 Stat. 1134, and July 24, 1935, 49 Stat. 495, 18 U. S. C. 396a, 396b- 
396e ; the act of January 19, 1929, 45 Stat. 1084, 49 U. S. C. 60; and the 
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Walsh-Healey Act, 49 Stat. 2036, 41 U. S. C. 35 et seg., and did not 
mention or discuss Executive Order No. 325A. ‘Thereafter under date 
of June 20, 1942, the Assistant Solicitor General of the Department of 
Justice made an interpretation with respect to the applicability of 
the opinion dated May 6, 1942, to purchases by Government contrac- 
tors, subcontractors, and brokers. In the interpretation, which was 
approved by the Attorney General, Executive Order No. 325A was dis- 
cussed in the following language, 40 Op. Atty. Gen. 207, 211: 

* * * Its purpose was to prohibit the use on governmental projects of 
convict labor obtained by a private contractor under the old contracting-out 
system and the reference in the order to the act of February 23, 1887, is clearly 
indicative of its limited scope. There is no indication that it was intended to 
cover a situation where the prison itself is the contractor and, of course, there 
is nothing in the opinion of the Attorney General or in this letter which justifies 
the employment of convict labor directly by private contractors. 

Moreover, it may be pointed out that the Executive order in question has no 
application to procurement of convict-made goods by the Federal Government 
near oF “4 

The interpretation of June 20, 1942, does not disclose the authority 
relied upon for the statements made therein as to the purpose of Execu- 
tive Order No. 325A and as to its nonapplicability to the procure- 
ment of convict-made goods by the Federal Government itself. While 
it is true, as stated, that the order contains no indication that it was 
intended to cover a situation where the prison itself is the contractor, 
it is equally true that it contains no indication to the contrary. More- 
over, it is pertinent that Executive Order No. 2960 of September 14, 
1918, which authorized Government agents to place orders with State, 
county or municipal penal institutions for the period of World War I, 
also suspended inconsistent provisions of Executive Order No. 325A 
for the duration of that War. By its terms the order is applicable 
to “all contracts which shall hereafter be entered into by officers or 
agents of the United States involving the employment of labor.” 
Since the United States can contract only through its officers or 
agents, the language used is clearly broad enough to include all Fed- 
eral contracts involving the employment of labor in their perform- 
ance, regardless of the status of the other contracting party as an 
individual, corporation, or State instrumentality. 

So far as concerns the statement in the interpretation of June 20, 
1942, that Executive Order No. 325A has no application to the procure- 
ment of convict-made goods by the Federal Government itself or by 
its contractors, subcontractors, or brokers, this Office is in agreement, 
at least to the extent that contracts for such goods do not necessarily 
involve the employment of labor in their performance. As was stated 
in the decision, 28 Comp. Gen. 409, 412, “* * * contracts which 
merely require the furnishing of finished articles do not necessarily 
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involve the employment of labor in their performance, since the con- 
tractors may secure the contract articles in the open market or from 
existing stocks.” It may be noted, however, that despite the view ex- 
pressed by the Department of Justice as to the nonapplicability of 
Executive Order No. 325A to Federal procurement of convict-made 
goods, the matter was deemed sufficiently doubtful that the order was 
specifically suspended in that respect during World War II. This 
was done by Executive Order No. 9196, issued July 9, 1942, which 
stated in part as follows: 

* * * jn order to remove any doubts which might otherwise exist * * * 

it is hereby ordered that Executive Order No. 325A of May 18, 1905, be, and the 
same is hereby, suspended for the period of the war and for six months thereafter 
to the extent necessary to permit officers and agencies of the Federal Government 
charged with the purchase or procurement of articles necessary in the conduct 
of the war to procure, directly or indirectly, * * * articles of any kind pro- 
duced in any Federal, State, or territorial prison, provided such articles are not 
produced pursuant to any contract or other arrangement under which prison 
labor is hired out to, or employed or used by, any private person, firm or 
corporation. [Italics supplied.] 
Executive Order No. 9196 did not permit, nor purport to suspend any 
inhibition in Executive Order No. 325A against, the making of con- 
tracts for services to be performed by convicts, even though such con- 
tracts might be made directly between the prison authorities and the 
Federal Government. And, as you know, Executive Order No. 9196 
was rescinded by Executive Order No. 9859, issued May 31, 1947. 

In view of the foregoing, you are advised it is the view of this Office 
that Executive Order No. 325A precludes the award of contracts for 
the repair of Government equipment by prison labor, whether the con- 
tractor be the prison itself or a private person. Any impediment which 
this ruling may interpose to defense procurement activities of the 
Government during the present emergency could, of course, be removed 
by Presidential action suspending or modifying the provisions of the 
Executive order. 


[B-110835] 


Housing—Renting to Government Personnel—Rates— 
Bureau of Budget Approval 


Inasmuch as section 1413 of the Supplemental Appropriation Act, 1953, and 
section 202 of Defense Production Act Amendments of 1952, which added section 
204 (q) te the Housing and Rent Act of 1947, were considered independently by 
Congress at approximately the same time and serve the single purpose of requiring 
Government agencies furnishing living quarters to civilian and military personnel 
to collect charges therefor on a basis approved by the Bureau of the Budget, 
section 1413 which is the later in point of time supersedes the conflicting pro- 
visions of section 204 (q), and places the Atomic Energy Commission in the 
same position with respect to section 1413 as any other agency. 


The statutory directive contained in section 1413 of the Supplemental Appropria- 
tion Act, 1953, for compliance in the current fiscal year with provision of said 
act which requires Government agencies furnishing living quarters to civilian 
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and military personnel to collect charges therefor on a basis approved by the 
Bureau of the Budget, refers to adoption of the arrangement set out in Bureau 
of Budget Circular A-45, dated June 3, 1952, which contemplates adjustment 
of charges in gradual steps over a period of up to 12 months rather than an 
immediate rental adjustment under the superseded conflicting provisions of 
section 204 (q) of the Housing and Rent Act of 1947, as amended. 


Acting Comptroller General Yates to the Director, Bureau of the 
Budget, July 21, 1952: 


Reference is made to your letter of July 15, 1952, concerning an 
apparent conflict between provisions of Public Laws 429 and 547, 
82d Congress, dealing with the establishment of charges on an uniform 
and equitable basis for the use by Federal employees, and members of 
the uniformed services, of Government-owned living quarters. 

Section 204 (q) of the Housing and Rent Act of 1947, as added by 
section 202 of the Defense Production Act amendments of 1952 (Public 
Law 429, approved June 30, 1952, 66 Stat. 307), provides as follows: 


(q) Consistent with the other provisions of this Act, all affected agencies, 
departments, and establishments of the Federal Government shall, by July 15, 
1952, establish and administer rents and service charges for quarters supplied to 
Federal employees and members of the Uniformed Services furnished quarters 
on a rental basis in accordance with regulations promulgated by the Bureau of 
the Budget: Provided, however, That the provisions of this subsection shall not 
apply to housing units under the jurisdiction of the Atomic Energy Commission 
where Federal rent control is now in effect. 


Section 1413 of the Supplemental Appropriation Act, 1953 (Public 
Law 547, approved July 15, 1952, 66 Stat. 661), provides as follows: 


Sec. 1413. During the current fiscal year, the provisions of Bureau of the 
Budget Circular A-—45, dated June 3, 1952, shall be controlling over the activities 
of all departments, agencies, and corporations of the Government: Provided, 
That said circular may be amended or changed during such year by the Director 
of the Budget with the approval of the chairman of the Committee on Appro- 
priations of the House of Representatives: Provided further, That the Bureau 
of the Budget shall make a report to Congress not later than January 31, 1953, 
of the operations of this order upon all departments, agencies, and corporations 
of the Government: Provided further, That, notwithstanding the provisions of 
any other law no officer or employee shall be required to occupy any Government- 
owned quarters unless the head of the agency concerned shall determine that 
necessary service cannot be rendered or property of the United States cannot be 
adequately protected otherwise. 


Since there appears to be nothing in the history of the Supplemental 
Appropriation Act, 1953, indicating an intention to amend, supple- 
ment, or repeal the earlier legislation, you request answers to the 
following questions: 


1. Does section 1413 of the Supplemental Appropriation Act, 1953, supersede 
section 204 (q) of the Housing and Rent Act of 1947, as amended ? 

2. If question 1 is answered in the affirmative, does it follow that (a) the July 
15 date specified in section 204 (q) is of no further significance, and (b) that 
the Atomic Energy Commission is in the same position with respect to section 
1413 as any other agency of the Government? 

3. If question 1 is answered in the affirmative, will an agency be regarded as 
complying with section 1413 if it proceeds as expeditiously as possible with the 
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appraisals required to be made by Circular A-45 and determines promptly the 
proper rental charge in accordance therewith, even though, as permitted by 
Circular A-45, the actual adjustment is made effective in gradual steps over a 
period of up to 12 months following such a determination? 

4. If the answer to any of the foregoing questions is in the negative, what 
action is required to comply with the law under the circumstances contemplated 
by such question? 

Section 204 (q) of the Housing and Rent Act of 1947 appears first 
in the text of H. R. 8210 as introduced in the House of Representatives 
on June 16, 1952. It was approved by the House Committee on 
Banking and Currency on the same date and passed the House on 
June 26. Thereafter, as a provision of S. 2594, it was retained by 
conferees and finally approved by the Senate and by the House on 
June 28, and by the President on June 30. 

Section 1413 of the Supplemental Appropriation Act, 1953, appears 
first in the text of H. R. 8370 as introduced in the House of Repre- 
sentatives and approved by the House Committee on Appropriations 
on June 26, 1952. It passed the House on June 27. The language 
was accepted by the Senate Committee on July 2, and passed by the 
Senate on July 3. After conference it was approved by the Senate 
and by the House on July 7. 

It is evident from this history that the two statutory provisions were 
considered by the Congress at approximately the same time. In fact, 
in the absence of any indication otherwise in the official record, and 
bearing in mind that both serve the single purpose of requiring agen- 
cies of the Government furnishing living quarters to Federal em- 
ployees and members of the uniformed services to collect charges 
therefor on a basis approved by the Bureau of the Budget, it seems 
most likely, and it is reasonable to conclude, that they were adopted 
independently one of the other. In the circumstances, it would not be 
a true measure of the legislative intent to regard the later statute as 
actually presupposing some consequential change in the existing law 
brought into being by the earlier statute, such as would imply a com- 
plete repeal of the former, or even to infer that their respective pro- 
visions were designed to supplement each other. Both appear to be 
original and independent in form. Cf. 23 Comp. Gen. 823; 22 id. 446. 
However, insofar as their terms are conflicting and can not be given 
coterminous operation because of irreconcilable conflict, it is well 
settled that the legislative expression latest in point of time should 
prevail. Sutherland, Statutory Construction, sections 1913 and 2012, 
together with decisions of the courts cited in the notes thereto. 

Accordingly, in response to your first question, those provisions of 
section 204 (q) of the Housing and Rent Act of 1947, which are in- 
consistent with the terms of section 1413 of the Supplemental Appro- 
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priation Act, 1953, are superseded. Inasmuch as the effective date 
under the earlier section is fixed as July 15, 1952, and section 1413 
became law at that time, it is probable that section 204 (q), although 
not repealed in its entirety, has for all practical purposes been super- 
seded. 

Both parts of the second question are answered affirmatively. The 
terms of section 204 (q), fixing an effective date of July 15, 1952, and 
excluding Atomic Energy Commission housing, are in direct conflict 
with the terms of section 1413 and, therefore, are to be treated as yield- 
ing to the latter. 

In adopting the specific provisions of Bureau of the Budget Cir- 
cular A-45, dated June 3, 1952, which contemplate adjustment of 
charges in gradual steps over a period of up to twelve months follow- 
ing determinations of those proper, the direction in section 1413 that 
such “provisions” shall be controlling during the current fiscal year 
obviously refers to the arrangement set out in that circular rather than 
the immediate adjustments apparently contemplated in the earlier 
statute. Question three therefore is answered aflirmatively. 

Your fourth question requires no answer in view of the above replies. 

I shall be glad to render decisions to you at your request on ques- 
tions of general application arising under this legislation and to keep 
you informed as to requests for decisions which may be presented 
directly to this Office by the various agencies concerned. 


[B-109511] 


Retirement—Permanent Enlisted Men of the Navy Holding 
Temporary Commissions—Act of February 21, 1946 


A temporarily appointed commissioned officer of the Regular Navy who retains 
his permanent enlisted status and who completes at least 10 years of active 
commissioned service is not to be regarded as “an officer of the Regular Navy” 
within the purview of section 6 of the act of February 21, 1946, so as to be entitled 
thereunder to retirement after twenty years of active service. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
July 22, 1952: 


Reference is made to letter of May 20, 1952, received from the 
Under Secretary of the Navy, requesting decision as to whether 
Lieutenant Commander Charles E. London, a temporarily appointed 
commissioned officer of the Regular Navy with permanent enlisted 
status is eligible to be retired under the provisions of section 6 of 
the act approved February 21, 1946, 60 Stat. 27, 34 U. S. C. 410b. 
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It appears that Lieutenant Commander London’s permanent status 
in the Regular Navy is that of aviation machinist’s mate; that he 
was appointed to the temporary grade of ensign on July 23, 1942, in 
accordance with the provisions of the act of July 24, 1941, 55 Stat. 
603, 34 U.S. C. 350 et seg; and that he is presently serving on active 

, d S 

duty under a temporary appointment as a Lieutenant Commander, 
which temporary appointment presumably was made pursuant to 
the provisions of section 302 of the Officer Personnel Act of 1947, 
61 Stat. 829, 34 U. S.C. 3c. It is stated that “He will have com- 
pleted ten years of active commissioned service on July 22, 1952, 
and, if eligible for retirement, it is proposed that he will be trans- 
ferred to the retired list effective August 1, 1952.” The sole question 
presented is whether a temporarily appointed commissioned officer 
of the Regular Navy, who retains his permanent enlisted status, may 
be considered to be “an officer of the Regular Navy” within the 
meaning of section 6 of the act of February 21, 1946, 60 Stat. 27, 
which provides: 

When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall 
have been active commissioned service, he may at any time thereafter, upon 
his own application, in the discretion of the President, be placed upon the 
retired list on the first day of such month as the President may designate. 

The said section 6 authorizes “any officer of the Regular Navy,” 
Regular Marine Corps, or the Reserve Components thereof who has 

> ’ 
completed 20 years’ active service, at least ten years of which shall 
have been active commissioned service, to be retired with retired pay 
computed as authorized in section 7 of the said act of February 21, 
1946, as amended by section 432 (a) of the Officer Personnel Act of 
1947, 61 Stat. 881. Under the said section 302 of the Officer Per- 
sonnel Act of 1947, certain enlisted members (and others) may be 
temporarily appointed to higher grades in the “Regular Navy” and 
Marine Corps. 

Subsection (e) of the said section 302, 61 Stat. 830, provides as 
follows: 

(e) The permanent, probationary, or acting appointments of those persons 
temporarily appointed in accordance with the provisions of this title shall not 
be vacated by reason of such temporary appointments, such persons shall not 
be prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder : 
Provided, That, except as otherwise provided herein, no person who shall 
accept a temporary appointment under the provisions of this title shall, while 


serving thereunder, be entitled to pay or allowances except as provided by law 
for the position temporarily occupied: And provided further, That no person 
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temporarily appointed under the authority of this section shall suffer any 
reduction in pay and allowances to which he was entitled by virtue of his 
permanent status at the time of such temporary appointment nor shall he 
suffer any reduction in pay and allowances to which he was entitled under a 
prior temporary appointment in a lower grade. 


Section 316 (j) of the Officer Personnel Act of 1947, 61 Stat. 868, 
34 U. S. C. 410m, provides that any officer serving in the grade of 
rear admiral or below under authority of Title III of that act by 
virtue of a temporary appointment therein shall, if retired while 
so serving, be retired in the grade in which serving with retired pay 
based on the active duty pay to which he was entitled at the time of 
retirement unless otherwise entitled to higher retired grade or pay. 

In decision of April 21, 1952, B-108045, 31 Comp. Gen. 529, there 
was considered the question whether a temporary commissioned officer 
with permanent enlisted status who was retired while serving as a 
commissioned officer in the Regular Navy is to be considered as coming 
within the restriction in the Department of Defense Appropriation 
Act of 1952, Public Law 179, approved October 18, 1951, 65 Stat. 424, 
prohibiting the use of funds appropriated therein for the payment of 
retired pay to any “commissioned member of the Regular * * * 
Navy” unless retired for the reasons or under the circumstances speci- 
fied therein. It was pointed out in that decision that subsection (e) 
of section 302, supra, expressly provides that the permanent appoint- 
ment of persons temporarily appointed in accordance with the pro- 
visions of Title III of the Officer Personnel Act of 1947 shall not be 
vacated by acceptance of a temporary appointment and that their 
rights, benefits, and privileges with respect to their permanent enlisted 
status shall not be lost or abridged by acceptance of such temporary 
commission. Hence, it was concluded that a temporary officer is not 
a “commissioned member of the Regular * * * Navy” who is 
barred from receiving retired pay under the restriction contained 
in Title II (“Retired Pay”) of the Department of Defense Appropri- 
ation Act, 1952, notwithstanding the fact that under the provisions 
of section 316 (j) of the Officer Personnel Act of 1947, such person is 
entitled to be retired in his higher temporary commissioned grade. 
It was also concluded in the said decision of April 21, 1952, that such 
temporarily appointed officers of the Regular Navy with permanent 
enlisted status may not be viewed as “officers” entitled to retirement 
upon completion of thirty years’ service under the act of May 13, 1908, 
35 Stat. 128, as amended, 34 U.S. C. 383. Also, in decision of March 
23, 1949, 28 Comp. Gen. 536-540, to which reference is made in the 
letter of May 20, 1952, it was held that enlisted members who were 
temporarily appointed commissioned officers of the Regular Navy 
pursuant to section 302 of the Officer Personnel Act of 1947, or whose 
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temporary appointments were continued in effect under Title III of 
the said act, are not “officers” within the meaning of section 1453 
Revised Statutes, 34 U. S. C. 417, relating to the retirement of officers 
for physical disability. Thus, it will be seen that enlisted personnel 
who are serving as temporary officers in the Regular Navy pursuant 
to section 302 of the Officer Personnel Act of 1947 retain their perma- 
nent enlisted status and that it has been held generally that such 
personnel are eligible for retirement under laws relating to the re- 
tirement of enlisted personnel only. Moreover an examination of 
the legislative history of the bill, S. 1405, which became the act of 
February 21, 1946, supra, discloses that the status and retirement 
rights of enlisted personnel who served as temporary commissioned 
officers were given most careful consideration but nothing has been 
found therein which indicates that it was intended that such perma- 
nent enlisted members would be subject to the statutory requirements 
respecting the retirement of commissioned officers of the Navy. On 
the contrary, it seems fairly clear that it was contemplated that such 
permanent enlisted members, although holding or having held tem- 
porary apointments as commissioned officers, would be eligible for 
retirement under laws relating to enlisted personnel but that they 
would be advanced on the retired list to the highest temporary com- 
missioned grade or rank in which they satisfactorily served and that 
their retired pay would be computed on the basis of such higher grade 
or rank. In this connection see pages 2, 3 and 4 of hearings held 
November 6, 1945, before the Committee on Naval Affairs, United 
States Senate on bill S-1405, which became the said act of February 
21, 1946. Also, see section 8 (a) of the act of February 21, 1946, 60 
Stat. 28, which amended section 10 of the act of July 24, 1941, 55 Stat. 
605, 34 U. S. C. 350 (i). 

Accordingly, since section 6 of the act of February 21, 1946, supra, 
does not expressly or by necessary implication appear to include 
within its terms enlisted personnel serving under temporary appoint- 
ments as commissioned officers, the conclusion is required that Lieu- 
tenant Commander London would not be entitled to retired pay on 
the basis of a purported retirement under the provisions of that 
section. The question presented is answered accordingly. 


[B-110173} 


Compensation—Postal Service—Automatic Promotions— 


Change of Position After June 30, 1945 


A substitute Postal Service employee who prior to July 1, 1945, performed serv- 
ice in a position and classification different from that to which he was subse- 
quently promoted as a regular employee may not have such service counted 
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for purposes of entitlement to the four grade advancement authorized by section 
1 of the act of March 6, 1946, as amended. 


Where the resignation of an employee from a position in the Postal Service is 
accepted by the administrative office so as to constitute a complete separation 
from the Postal Service, and the employee is appointed from a Civil Service 
register of eligibles the next day without a break in service to another position 
in the Postal Service, the employee may be considered as having entered the 
field service after June 30, 1945, for purposes of entitlement to the two grade 
advancement authorized by section 4 (a) of the act of October 24, 1951. 


A change from substitute clerk in the postal transportation service to substitute 
post office clerk, effected by transfer rather than by resignation and appointment 
from a Civil Service register, is not an entry into the field service within the 
two grade advancement provision of section 4 (a) of the act of October 24, 1951. 


Acting Comptroller General Yates to the Postmaster General, July 
22, 1952: 


Reference is made to letter dated May 29, 1952, from the Acting 
Postmaster General, reference 12, requesting a decision whether James 
F. Pepper, post office clerk, Louisville, Kentucky, who has a service 
record as hereinafter set forth, may be considered as being entitled 
to 4 additional grades under section 1 of the act of March 6, 1946, 
Public Law 317, as amended by section 3 of the act of April 15, 1947, 
Public Law 35, 61 Stat. 40, upon conversion from substitute to regular 
clerk effective July 1, 1948. Also, in the event the answer to that 
question be in the negative, a decision is requested upon the additional 
question of (1) whether the employee may be regarded as having 
entered the postal field service when he was appointed substitute post 
office clerk from a Civil Service register on December 1, 1947, so that 
he may be allowed 2 additional grades, effective July 1, 1951, under 
section 4 (a) of the act of October 24, 1951, Public Law 204, 65 Stat. 
625, and (2) whether the answer would be the same if the employee’s 
change from substitute clerk in the postal transportation service to 
substitute clerk in the post office had been effected by transfer instead 
of by actual appointment from the Civil Service register. 

The service record of the employee, as shown in the Department’s 
letter, indicates that he was appointed as a war service substitute 
clerk in the postal transportation service (formerly known as the rail- 
way mail service) on January 28, 1944; that he resigned on November 
30, 1947, and was appointed the next day as a substitute post office 
clerk from the Louisville, Kentucky, Civil Service register; and that 
he was promoted to regular post office clerk on July 1, 1948. 

It is stated in the letter that based upon General Accounting Office 
decision of April 19, 1949, B-82624, 28 Comp. Gen. 583, the employee 
was not allowed the four additional grades under Public Law 317, as 
amended, when converted from substitute to regular post office clerk 
because he was a substitute clerk in the postal transportation service 
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on June 30, 1945—the referred-to decision of April 19, 1949, having 
held that an employee who is not entitled to credit for substitute service 
prior to July 1, 1945, actually rendered in the same position and classi- 
fication to which appointed as regular is not entitled to the 4 additional 
grades authorized by Public Law 317, as amended. I know of no 
basis for disturbing the holding in that decision at this time. See 
29 Comp. Gen. 191. Since the service of the particular employee 
as a substitute clerk in the postal transportation service was not ren- 
dered in the position of post office clerk in which he was promoted to 
regular in the Louisville Post Office, the employee may not, in line 
with the decision of April 19, 1949, be regarded as having met the 
requirements of Public Law 317, as amended, so as to entitle him to 4 
additional grades effective July 1, 1948, upon promotion from sub- 
stitute to regular post office clerk. Accordingly, the first question 
is answered in the negative. 

The second question is similar to the question considered in decision 
of July 2, 1952, B-108634, 32 Comp. Gen. 5, to you, wherein it was 
held that, in the absence of a complete separation from the Postal 
Service, an employee who had been in the Postal Service continuously 
since before July 1, 1945, and who transferred to another position in 
the Postal Service after June 30, 1945, may not be considered as having 
“entered the field service after June 30, 1945,” within the meaning 
of that term as used in section 4 (a), Public Law 204, when he accepted 
the transfer. Also, it was held that where the resignation of an 
employee from a position in the Postal Service was accepted by the 
administrative office so as to constitute a complete separation from 
the Postal Service and the employee was appointed from a Civil 
Service register of eligibles, the next day without a break in service 
to another position in the Postal Service, it would be proper to con- 
sider the employee as having entered the field service after June 30, 
1945, within the meaning of section 4 (a), Public Law 204. 

If the resignation of the employee on November 30, 1947, from the 
position of substitute clerk in the postal transportation service actually 
did constitute a complete separation from the Postal Service, as indi- 
cated in the Department’s letter, the employee, upon appointment 
as a substitute post office clerk on December 1, 1947, from a Civil 
Service register of eligibles, may be considered as having entered the 
field service after June 30, 1945, for the purposes of section 4 (a), 
Public Law 204. Accordingly, the first part of the second question 
is answered in the affirmative. The second part of that question is 
answered in the negative, since the change from substitute clerk in 
the postal transportation service to a substitute post office clerk, 
effected by a transfer instead of by a resignation and appointment 
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from a Civil Service register, would not involve an entry into the field 
service so as to bring the employee within the terms of section 4 (a), 
Public Law 204. See B-108634, July 2, 1952, 32 Comp. Gen. 5. 


[B-109489] 


Subsistence—Witnesses—Distance Requirement—Admin- 
istrative Hearings 


The per diem allowance for subsistence authorized under 28 U. S. Code 1821 
for witnesses attending a hearing is payable only when the place of the hearing 
is “so far removed” from the witness’ residence as to prohibit return thereto 
from day to day, and therefore, a witness who, due to heavy snow and bad 
road conditions, was forced to remain overnight at the place of a hearing which 
is ten miles from his residence is not entitled to a per diem allowance for 
subsistence. 


Acting Comptroller General Yates to Ervin J. Stetina, Department 
of Commerce, July 23, 1952: 


By letter of May 5, 1952, the Chief, Accounting Division, Civil 
Aeronautics Administration, forwarded here your request of April 
29, 1952, for a decision of this Office as to the propriety of certifying 
an enclosed voucher for the payment of a subsistence allowance, in 
the sum of $10, to Raleigh Adams, a witness at a Civil Aeronautics 
Administration hearing at Mount Ayr, Iowa. 

In response to a subpoena of the Civil Aeronautics Administration, 
Mr. Adams, on March 7, 1952, traveled by automobile from Diagonal, 
Iowa, his home, to Mount Ayr, Iowa, to testify at the hearing con- 
ducted that day at the latter point—the distance between the points 
of travel being ten miles. While the witness was dismissed from 
further attendance at 2 p. m. on March 7, 1952, it is stated that he 
remained overnight at his father-in-law’s home, being unable, because 
of the heavy snow on March 7 and the condition of the roads, to return 
to his home until the following day, March 8, 1952. In view of the 
delay in returning home, the witness claimed a subsistence allowance 
of $10, in addition to other fees, which allowance was administratively 
denied. The witness having submitted a reclaim for the allowance 
denied him, the question of his entitlement thereto, under the provi- 
sions of section 1821 of Title 28, United States Code, is referred here 
for consideration and decision. 

Section 1821, applicable to witnesses summoned to and attending 
hearings of the Civil Aeronautics Administration, provides, in perti- 
nent part, as follows: 

* * * Witnesses who are not salaried employees of the Government and who 


are not in custody and who attend at points so far removed from their respective 
residence as to prohibit return thereto from day to day shall be entitled to an 
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additional allowance of $5 per day for expenses of subsistence including the 
time necessarily occupied in going to and returning from the place of attend- 
: 


ence: * ° 

It is to be noted that section 1821 provides for the payment of $5 
per day for “expenses of subsistence,” including the time necessarily 
occupied in going to and returning from the place of attendance, 
only in the event that the place of hearing is “so far removed” from 
the witness’ residence as to prohibit return thereto from day to day. 
While it is recognized that the condition as to distance, of necessity, 
or by design, is not precise, it would be an unwarranted extension of 
the terms of the section to hold in the present case that the prescribed 
conditions have been met so as to entitle the witness to the subsistence 
allowance authorized by the section. 

In view of the foregoing, you are advised that the voucher sub- 
mitted, which is returned herewith together with the papers attached, 
may not be certified for payment. 


[B-110516] 


Civil Service Commission Loyalty Investigations for Gov- 
ernment Agencies—Advance Payments 


Under the act of April 5, 1952, which places in the Civil Service Commission the 
responsibility for making security investigations in connection with the employ- 
ment of Federal personnel, and the act of June 5, 1952, which establishes a 
revolving fund to be reimbursed for the expenses of such investigations from 
available funds of Government agencies, the Commission may obtain an advance 
of funds from an agency for which investigation services are to be rendered in 
order to provide the necessary cash to operate the program. 


Acting Comptroller General Yates to the Chairman, United States 
Civil Service Commission, July 23, 1952: 


Reference is made to letter of June 27, 1952, BF: WBU: dbs, 
from L. A. Moyer, Executive Director, requesting the opinion of this 
Office as to whether the Commission, in the performance of the investi- 
gative functions transferred to it under the provisions of Public Law 
298, approved April 5, 1952, 66 Stat. 48, may obtain an advance of 
funds from the Atomic Energy Commission for use in conjunction 
with the revolving fund provided for financing such investigations in 
the Third Supplemental Appropriation Act, 1952, Public Law 375, 
approved June 5, 1952, 66 Stat. 107. The underlying problem is 
explained as follows: 

Inasmuch as the Congress reduced the amount of the revolving fund from 
that requested, the Commission will not have sufficient cash in the first six or 
eight months of operation to adequately handle the program. It is therefore 


considered desirable to obtain an advance of funds from the Atomic Energy 
Gommission, one of the agencies for which investigations will be performed, 
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to provide the necessary cash needed until initial organization and training 
costs have been recovered and reimbursements are flowing into the fund at a 
rate comparable to cash outlay. 

It is indicated in the letter that the proposed advance is to be 
credited to the revolving fund, and that the Commission contemplates 
discharging its liability to the Atomic Energy Commission on account 
thereof as investigations made on behalf of the latter are completed. 

Section 4 of Public Law 298, 66 Stat. 44, supra, reads as follows: 

In order to carry out the provisions and purposes of this Act, appropriations 
available to the departments or agencies, on whose account investigations are 
made pursuant to the statutes amended by section 1 of this Act, shall be available 
for advances or reimbursements directly to the applicable appropriations of the 
Civil Service Commission, or of the Federal Bureau of Investigation, for the 
cost of investigations made for such departments or agencies. 

The appropriation for the Commission for “Investigations” con- 
tained in the Third Supplemental Appropriation Act, 1952, provides: 

Investigations: For the establishment of a revolving fund which shall be 
available to the Civil Service Commission without fiscal year limitation for 
financing investigations, the costs of which are required or authorized by Public 
Law 298, Eighty-second Congress, or any other law to be borne by appropriations 
or funds of other Government departments and agencies, $4,000,000: Provided, 
That said fund shall be reimbursed from available funds of such departments 
and agencies for investigations made for them at rates estimated by the Com- 
mission to be adequate to recover expenses of operation, including provision for 
accrued annual leave and depreciation of equipment purchased by the fund: 
Provided further, That any surplus accruing to the fund in any fiscal year shall 
be paid into the general fund of the Treasury as miscellaneous receipts during 
the ensuing fiscal year: Provided further, That any such surplus may be applied 
first to restore any impairment of the capital of the fund by reason of variations 
between the rates charged for work or services and the amount subsequently 
determined by the Commission to be the cost of performing such work or services. 

Pursuant to the cited statute, the Civil Service Commission is re- 
sponsible, with certain exceptions not here material, for making 
security investigations in connection with the employment of Federal 
personnel, and the departments or agencies, on whose account such in- 
vestigations are made, are required to defray the costs thereof from 
appropriations or funds otherwise available therefor. Your doubt in 
the matter apparently stems from the fact that while under the provi- 
sions of section 4 of Public Law 298, supra, payments by governmental 
activities to the Commission, on account of investigations, are author- 
ized to be made either in advance of the rendition of such services or 
upon a reimbursement basis and credited directly to the applicable ap- 
propriations of the Commission, the first proviso of the Third Sup- 
plemental Appropriation Act, whith established the revolving fund, 
provides only that such fund be reimbursed for the costs of investiga- 
tions. 

The word “reimbursed,” in its usual and ordinary sense, means 
repaid or made whole. See 23 Comp. Gen. 875, 877. However, in 
determining whether the Congress intended to attribute to such word 
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a special or technical meaning, in consideration of the particular facts 
and circumstances involved, resort may be had to its legislative history. 

The recommendation for appropriation for the establishment of a 
revolving fund in the amount of $6,500,000 was transmitted to the 
Senate by the President (Senate Document No. 114, 82d Congress, 2d 
Session), and included in the Third Supplemental Appropriation Act, 
1952, as a result of a Senate floor amendment by Senator Johnston. 
See page 4247, Congressional Record-Senate for April 22, 1952. In 
the discussions thereon at pages 4248, 4249, Senator Cordon explained 
that “Money to do the investigating work will be available in excess of 
six and one-half million dollars. It will be appropriated to the FBI 
and by the FBI transferred to the agencies for whom the investiga- 
tions will be made, and those agencies are authorized either to advance 
the money for the investigations prior to their being made, on an 
estimate, or to pay the costs after the costs are known. The sum of 
$6,500,000 is needed, however, to purchase the necessary facilities, the 
furniture, the equipment, and all the things necessary in order to estab- 
lish the agency, and to furnish the first money for the investigations 
conducted until such time as payments come in from the agencies 
served.” 

Thus, the legislative proceedings attendant upon the enactment of 
the appropriation involved disclose nothing therein which would 
furnish a reasonable basis that the word “reimbursed” was used in 
other than the sense that the revolving fund was to be made whole 
with respect to the costs of investigations, and that it was not intended 
to limit or restrict the method of making or handling payments on ac- 
count of investigations as provided for in section 4, of Public Law 298. 

Accordingly, and since it appears that current funds are available 
to the Atomic Energy Commission for personnel investigations, if it 
be administratively determined necessary or desirable to obtain an 
advance of funds from that Commission, in order to facilitate carry- 
ing out the security-investigation program, and if such advance pay- 
ment be expressly conditioned upon its being for authorized services 
to be rendered, there would appear to be no legal objection to such 
advance as outlined in the letter. 


[B-110804] 


Appropriations—Transfers—Within Departments and Es- 
tablishments—Reorganization of District of Columbia Gov- 
ernment 


Funds provided by the District of Columbia Appropriation Act, 1953, may be 
transferred from the appropriations of the District agencies listed in section 1 
of Reorganization Plan No. 5 to the new Department of General Administration 
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to the extent, as determined by the Board of Commissioners, that the functions 
heretofore exercised by such agencies are transferred to that Department; how- 
ever, there is no authority for the transfer to the said Department of the per- 
sonnel, property, or funds of agencies not listed in section 1 or of the Board of 
Tax Appeals. 


The transfer of the functions of the District of Columbia agencies listed in section 
1, Reorganization Plan No. 5 to the Board of Commissioners authorizes the 
Board to transfer those functions and the related personnel, property, and funds 
to existing agencies including newly created agencies; however, if some part 
or all of the functions of an existing agency are entirely abolished and are not 
assumed by any new office a corresponding proportionate part of the funds of 
such agency can no longer be used for the purposes for which originally appro- 
priated and their use for any other purpose is prohibited by section 4 (4) of 
the Reorganization Act of 1949. 


Personnel for which appropriations have been made for the District of Columbia 
agencies listed in section 1 of Reorganization Plan No. 5 may be transferred 
to the new Department of General Administration to the extent that functions 
theretofore performed by such personnel are transferred to that Department. 


Acting Comptroller General Yates to the President, Board of Com- 
missioners of the District of Columbia, July 23, 1952: 


Reference is made to your letter of July 11, 1952, requesting a deci- 
sion on the following questions: 


1. May funds contained in the 1953 D. C. Appropriation Act, approved July 
5, 1952, be transferred to the new Department of General Administration, as 
deemed necessary by the Commissioners to carry out the Reorganization Plan 
No. 5 of 1952, from appropriations of: 

a. Agencies listed in the Plan? 
b. Agencies not mentioned specifically in the Reorganization Plan, such as 
the Board of Education, Free Public Library, and the Recreation Board? 

2. May the Commissioners utilize the various appropriations on a reimburs- 
able basis, for the purpose of establishing the Department of General Adminis- 
tration including such subordinate offices as the Commissioners may determine 
to be necessary? 

3. May the Commissioners use, in connection with new offices, savings re- 
sulting from: consolidating, streamlining or abolishing existing functions or 
agencies? 

a. Consolidation of existing agencies? 
b. Abolishing af existing agencies or functions? 

4. May personnel for which appropriations have been made be transferred 
from existing agencies to the new Department of General Administration, for 
the purpose of carrying into effect the provisions of the Reorganization Plan? 


Reorganization Plan No. 5 of 1952, 66 Stat. —, which was trans- 
mitted to the Congress by the President on May 1, 1952, and became 
effective July 1, 1952, abolished some 95 named offices and agencies 
of the Government of the District of Columbia, and transferred all 
functions thereof to the Board of Commissioners. Section 4 of the 
plan established as many agencies and offices in the government of the 
District of Columbia as might be determined by the Board of Com- 
missioners, and section 5 authorized the Board to effect transfers of 
such personnel, property, records, and funds relating to functions 
transferred as the Board might deem necessary to carry out the pro- 
visions of the plan. Section 5 of the plan was drafted pursuant to 
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the provisions of section 4 of the Reorganization Act of 1949, which 
directs that any reorganization plan shall make provision for the 
transfer or other disposition of the records, property, and personne] 
affected and— 

* * * for the transfer of such unexpected balances of appropriations, and 
of other funds available for use in connection with any function or agency 
affected by a reorganization as he [the President] deems necessary by reason 
of the reorganization for use in connection with the functions affected by the 
reorganization, or for the use of the agency which shall have such functions 
after the reorganization plan is effective, but such unexpended balances so trans- 
ferred shall be used only for the purposes for which such appropriation was 


originally made. 

The transfers of personnel, property, and funds available or to be 
made available which were authorized by section 5 of Reorganization 
Plan No. 5 include transfers between agencies of the government of 
the District of Columbia and transfers between the Board of Com- 
missioners and any other agency of the District government. Since 
all functions of the 95 offices and agencies named in section 1 of the 
plan were transferred to the Board of Commissioners, it would ap- 
pear by virtue of section 5 of the plan that any personnel, property, 
and funds relating to the functions of those 95 agencies (except the 
Board of Tax Appeals, see section 7 of the act of July 10, 1952, 66 
Stat. 547) may be transferred by the Board from itself to any agency 
of the District government, including those established and to be 
determined under section 4, to which such functions may be trans- 
ferred by the Board. In other words, the transfer of functions au- 
thorizes the transfer of related personnel, property, and funds, 
subject to the requirement in section 4 (4) of the Reorganization Act 
of 1949 that funds so transferred shall be used for the purposes for 
which they were originally appropriated. 

One of the main objectives sought to be achieved by Reorganization 
Plan No. 5 is a reduction in the number of agencies in the District 
government by the consolidation of similar functions, and the elim- 
ination of overlapping and duplication of effort, particularly with 
respect to administrative functions such as personnel, fiscal, supply, 
and property functions common to nearly all agencies. To accom- 
plish centralization of such administrative functions, it is proposed 
to establish a Department of General Administration as outlined 
before the Senate Committee on Government Operations in the hear- 
ings on the plan. 

The question of securing funds for the operation of the Depart- 
ment of General Administration was brought to the attention of the 
Congress in connection with hearings on the Supplemental Appro- 
priation Bill for 1953, and request was made for $100,000 for that 
purpose. As passed, however, the Supplemental Appropriation Bill 
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did not contain the appropriation requested. The following com- 
ment on the matter is to be found in Report No. 2316, House of 
Representatives : 

Since the reorganization plan is now before the Congress, and presumably 

will soon become effective, the actual adjustments of administrative organization 
should normally occur within the appropriations available without the necessity 
of further imponderables. 
Thus, it appears to have been the view of the Committee on Appro- 
priations of the House of Representatives that necessary expenses in 
connection with the reorganization of the District government could 
be defrayed from appropriations made by the District of Columbia 
Appropriation Act, 1953, 66 Stat. 374, subject, of course, to the limi- 
tations and requirements of sections 4 (3) and 4 (4) of the Reorgani- 
zation Act of 1949. 63 Stat. 204, and section 5 of the reorganization 
plan itself. Tam in agreement with this view. 

Accordingly, the questions submitted are answered as follows: 

1. a. Funds provided by the District of Columbia Appropriation 
Act, 1953, may be transferred from appropriations of agencies listed 
in section 1 of Reorganization Plan No. 5 to the new Department of 
General Administration to the extent, as determined by the Board 
of Commissioners, that functions heretofore exercised by such 
listed agencies are transferred to the Department of General 
Administration. 

1. b. The functions exercised by agencies not listed in the reorgani- 
zation plan, and by the Board of Tax Appeals (sec. 7, Act of July 10, 
1952, 66 Stat. 547), are not subject to transfer under the plan, in con- 
sequence of which no authority exists for the transfer of personnel, 
property, or funds of those agencies. 

2. In view of the affirmative answer to question 1. a., it appears 
unnecessary to answer this question. 

3. a. and b. You ask whether savings resulting from the consolida- 
tion or abolishment of existing agencies may be used in connection 
with new offices. As indicated above, it is the view of this Office that 
the transfer of functions authorizes the transfer of related personnel, 
property, and funds. If some part or all of the functions of an 
existing agency are entirely abolished and are not assumed by any 
new office a corresponding proportionate part of the funds of such 
agency can no longer be used for the purposes for which originally 
appropriated, and their use for any other purpose would be in con- 
travention of section 4 (4) of the Reorganization Act of 1949. On 
the other hand, consolidation of all or part of the functions of existing 
agencies would authorize the transfer and use by the recipient agency 
of funds proportionate to the functions so transferred. If such con- 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 51 


solidation enabled the new agency to perform the transferred func- 
tions for less than the aggregate amount theretofore appropriated 
for their performance severally by the agencies involved, any savings 
thus made by the new agency and remaining unexpended at the end 
of a fiscal year would appear to come within the purview of section 
10 of the Reorganization Act of 1949, 63 Stat. 206, which requires that 
appropriations or portions of appropriations unexpended by reason 
of the operation of the act shall not be used for any purpose, but shall 
be returned to the Treasury. 

4. Personnel for which appropriations have been made for the 
agencies listed in section 1 of Reorganization Plan No. 5 may be trans- 
ferred to the Department of General Administration to the extent 
that functions theretofore performed by such personnel are transferred 
to that Department. 

It is hoped that the foregoing answers to the questions submitted 
will enable your Board to proceed with its duties under Reorganiza- 
tion Plan No. 5. If any further questions arise which you desire to 
submit to this Office, you may be assured that they will be given prompt 
consideration. 


[B-109268} 


Compensation—Rates—Statutory Invalidation of Promo- 


tions — Retroactive Application — District of Columbia 
School Teachers 


Those teachers in the public school system of the District of Columbia who re- 
ceived promotions between July 1, 1947, and October 24, 1951, in accordance 
with the provisions of the District of Columbia Teachers’ Salary Act of 1947, 
us amended, that were invalidated by the retroactive effective date of the act 
of October 24, 1951, may retain compensation for services rendered in such 
promoted status prior to October 24, 1951, however, any excess compensation 
received contrary to the provisions of the 1951 act for services rendered subse- 
quent to October 24, 1951, should be refunded. 


Acting Comptroller General Yates to the President, Board of Com- 
missioners of the District of Columbia, July 24, 1952: 


Reference is made to letter of the Acting President of April 21, 
1952, requesting a decision as to whether the retroactive provisions of 
section 5, Public Law 192, approved October 24, 1951, 65 Stat. 603, 
require that certain teachers in the public school system of the District 
of Columbia suffer a reduction in salary lawfully paid to them under 
the District of Columbia Teachers’ Salary Act of 1947, 61 Stat. 248, 
as amended, and whether such teachers must reimburse the District 
Government for any excess salary paid as a result of such retroactive 
provisions. 

It appears that some 19 teachers who, on July 1, 1947, were perform- 
ing services requiring a master’s degree and who subsequent to that 
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date but prior to October 24, 1951, received such degrees, were pro- 
moted in accordance with section 8 of the 1947 act. Section 5 of 
Public Law 192, supra, the effective date of which antedates the pro- 
motion dates of the small group of teachers who received their master’s 
degrees after July 1, 1947, would, if construed literally, invalidate 
retrospectively the promotions granted such teachers under section 8 
of the 1947 act, as well as require a reduction in their salaries effective 
October 24, 1951. 

With respect to the payments to the teachers involved made between 
the dates of their respective promotions and prior to the date of en- 
actment of Public Law 192, the rule is well established that generally, 
neither the Federal Government nor the States may impair or divest 
vested rights except in the legitimate exercise of the police power and 
that retrospective laws disturbing or destroying existing or vested 
rights or creating new obligations with respect to past transactions 
are invalid. 16 C. J. S. Constitutional Law, sections 216 and 417. 
Also, see Fisk v. Police Jury, 116 U.S. 131, and Ickes v. Fow, 300 U.S. 
82. In view of such rule it seems clear that the payments made to 
the teachers involved under authority of the 1947 act were legal 
and proper when made and may not be rendered illegal by the pro- 
visions of the subsequently enacted Public Law 192. Accordingly, any 
payments made to such teachers for services rendered prior to October 
24, 1951, need not be recovered. If, however, any excess payments 
have been made to any of such teachers contrary to the provisions of 
Public Law 192, for services rendered since the date of its enactment, 
such excess payments should be recovered. The questions posed by 
your submission are answered accordingly. 


[B-110665] 


Medical Treatment—Private—Preventive Treatment for 
Civilian Employees—Motion Sickness Pills 


The purchase by an employee assigned to make aerial conservation surveys of 
motion sickness pills for the prevention of air sickness may be regarded as for 
the benefit of the Government so as to justify reimbursement for such purchase 
from appropriate funds, 


Acting Comptroller General Yates to R. E. Kennard, Department 
of Agriculture, July 25, 1952: 


Reference is made to your letter of July 9, 1952, requesting decision 
whether you may certify for payment, the voucher therewith trans- 
mitted in the amount of $3 in favor of Marvin T. Beatty, Soil Scien- 
tist, covering motion sickness pills purchased May 5, 12, and 14, 1952, 
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on which days the employee was assigned to make aerial conservation 
surveys. It is stated that the use of such pills reduced or prevented 
the probability of air sickness and thus increased the employee’s time 
in the air resulting in quicker and more efficient completion of his 
duty assignments which were conducted from his headquarters—he 
not being in a per diem or travel status at the time, and the expenditure 
being administratively deemed in the nature of a station expense. 

In 23 Comp. Gen. 888, referred to by you, it was held, quoting from 
the syllabus: 

The purchase of drugs and their administration by a private physician to 
Weather Bureau employees as an immediate preventive measure after the em- 
ployees were exposed in the line of duty to spinal meningitis, epidemic variety, 
and in order to obviate the possibility of the employees being quarantined and 
the resultant closing of the station, may be considered as having been necessary 
from an administrative standpoint and primarily for the benefit of the Govern- 
ment, rather than the employees, so as to justify payment of the expenses thereof 
from the Bureau’s appropriation for salaries and expenses. 

In light of the foregoing decision and prior decisions therein cited, 
the purchase of the motion sickness pills in the stated circumstances 
would appear to have been for the benefit of the Government and 
payment therefor from available funds would be proper. 

The administratively approved voucher, which is returned ssiearitta 
may be certified for payment in the absence of other objection. 


[B-110957] 


Pay—Additional—Hazardous Duty—Combat Duty Pay— 
Claim Settlement Jurisdiction 


Claims by members or former members of the uniformed services for combat 
pay for Korean service on and after June 1, 1950, under the retroactive provisions 
of the Combat Duty Pay Act of 1952, may be processed and paid by the Services 
concerned subject to audit by the Division of Audits, General Accounting Office; 
however, claims for combat pay submitted by legal representatives or heirs of 
deceased and incompetent persons should be forwarded to the Claims Division 
of the Genera! Accounting Office for settlement. 


Assistant Comptroller General Yates to the Secretary of Defense, 
July 29, 1952: 


There has been received your letter of July 22, 1952, calling at- 
tention to the retroactive feature of the Combat Duty Pay Act of 
1952 (Title VII of the Department of Defense Appropriation Act, 
1953, Public Law 488, approved July 10, 1952, 66 Stat. 538), such 
act being effective with respect to certain Korean combat service on 
and after June 1, 1950. 

You indicate it is expected that hundreds of thousands of claims 
will be made under the said act by former servicemen, and by members 
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of the uniformed services serving in enlistments entered into subse- 
quent to the periods of military service involved in the claims, and 
you request decision whether this Office will be “required to object 
to settlement of all such claims by the Service concerned” in view of 
the “large volume of claims anticipated, and the obvious necessity for 
expeditious settlements, and also in the interests of economy.” You 
state that “It is, of course, understood that any such settlements 
would be for review in the normal course of operations of the Audit 
Division of the General Accounting Office.” You state, also, that: 


It is anticipated that in excess of three hundred thousand valid claims will 
be made and under the circumstances at least a like number of claims not 
proper for payment. As provided in Section 707 (a) of Public Law 488, the 
determination of facts upon which entitlement or disallowance will be ascer- 
tained, is to be made by the Services, and when made is final. It is, therefore. 
contemplated that these claims will be submitted initially to the Service con- 
cerned and all necessary processing short of payment or final action will be 
taken by such Services. In the absence of authorization by you for any other 
procedure, these claims would then be submitted to your Claims Division for 
determination as to entitlement prior to any action by disbursing officers of 
the appropriate Service. 

As a general proposition, of course, the settlement and adjustment 
of claims of former members of the uniformed services, and of mem- 
bers of such services whose claims relate to prior enlistments, are 
matters properly for disposition by the Claims Division of the General 
Accounting Office. See, generally, B-38066, B-45459, dated February 
6, 1951, to the Secretary of Defense. However, the claims contem- 
plated by your letter (assuming that claims for combat pay due 
deceased and incompetent persons are not so contemplated), while 
exceedingly numerous, are of a few very special related classes so that, 
generally, any one will be almost identical to many thousands of 
others and quite similar to all of the others. Moreover, claims of 
this type will probably average not in excess of $150 and all of such 
claims are for settlement primarily on the basis of determinations 
of fact to be made under delegations of authority from the Secretaries 
of the Services concerned. For such reasons this Office will not object 
to the processing and payment of such claims directly by the Services 
concerned without submission thereof to the Claims Division of this 
Office, it being understood, of course, that claims for combat pay sub- 
mitted by legal representatives or heirs of deceased and incompetent 
persons who earned such pay will be settled by the Claims Division 
and that all payments of combat pay made without submission to 
the Claims Division will be subject to audit by the Division of Audits 
of this Office. 
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[B-110959} 


Pay Additional—Hazardous Duty—Combat Duty Pay 


Combat pay provided by the Combat Duty Pay Act of 1952, like basic pay and 
the various classes of hazardous duty pay authorized by the Career Compensa- 
tion Act of 1949, as amended, is to be considered monthly compensation within 
the meaning of the act of June 30, 1906, as amended, and therefore, a member 
of the uniformed services otherwise entitled to such pay who is not entitled 
to basic pay for an entire month should have his combat pay also prorated on 
a fractional part of a month basis. 


A member of the armed forces who is hospitalized for the treatment of an 
injury or wound received in action while serving as a member of a combat 
unit in Korea is entitled, under section 704 of the Combat Duty Pay Act of 
1952, to receive combat pay at the rate of $45 per month for such part of the 
calendar month during which he is injured or wounded as he may be in a 
basic pay status and also for those days during the next three succeeding 
ealendar months on which he is hospitalized for the treatment of the injury 
or wound. 


A member of the uniformed services who is entitled to incentive pay under 
section 204 of the Career Compensation Act of 1949, as amended, for a frac- 
tional part of a month during which he is otherwise entitled to combat pay, 
may be paid combat pay on a prorated basis, under section 705 of the Combat 
Duty Pay Act of 1952, for the fractional part of the month during which he 
is not entitled to incentive pay, even though the member qualified for the combat 
pay during the same period that he qualified for the incentive pay. 


Inasmuch as combat pay authorized by the Combat Duty Pay Act of 1952, is con 
sidered monthly compensation within the meaning of the act of June 30, 1906, 
as amended, it may be included in the six months’ death gratuity payable 
upon the death of a member of the uniformed services who is entitled to such 
pay during the month of death. 


A member of the uniformed services who is entitled to incentive pay under 
section 204 of the Career Compensation Act of 1949, as amended, during a month 
in which he is also entitled to combat pay under the Combat Duty Pay Act of 
1952, may receive either the incentive pay or the combat pay, whichever is the 
greater amount. 


A member of the uniformed services may not retain saved pay for a particular 
period and be paid, in addition thereto, combat pay for the same period under 
the Combat Duty Pay Act of 1952; however, where a member’s pay has accrued 
on a saved pay basis and he is qualified for combat pay during all or part of 
such period, his pay may be adjusted, for the period of entitlement to combat 
pay only, so as to allow him the difference, if any, between saved pay and pay 
at the rates and under the conditions set forth in laws in effect during the 
period, including retroactive pay under said Combat Duty Pay Act. 


Assistant Comptroller General Yates to the Secretary of Defense, 
July 29, 1952: 


There has been received your letter of July 22, 1952, requesting a 
decision on several questions involving the interpretation and applica- 
tion of the Combat Duty Pay Act of 1952, 66 Stat. 538, (Title VII 
of the Department of Defense Appropriation Act, 1953, Public Law 
488, approved July 10, 1952, 66 Stat. 517), and particularly the pro- 
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visions of sections 703 and 704 of such act, which sections are as 
follows: 


Sec. 703. Each member and former member of the uniformed services shall 
be entitled to receive combat pay in the amount of $45 per month for each month 
beginning after May 31, 1950, for which such member was entitled to receive 
basic pay and during which he was a member of a combat unit in Korea on— 

(a) not less than six days of such month; or 

(b) one or more days of such month included within a period of not less 
than six consecutive days on which he was a member of a combat unit in 
Korea, if such veriod began in the next preceding month “nd he is not entitled 
to receive combat pay under this title for such preceding month. 

Sec. 704. Each member and former member of the uniformed services shall 
be entitled to receive combat pay in the amount of $45 per month for each 
month beginning after May 31, 1950, for which he was entitled to receive basic 
pay and in which— 

(a) he was killed in action, injured in action, or wounded in action while 
serving as a member of a combat unit in Korea, and for not more than three 
months thereafter during which he was hospitalized for the treatment of an 
injury or wound received in action while so serving; or 

(b) he was captured or entered a missing-in-action status while serving as a 
member of a combat unit in Korea, and for not more than three months there. 
after during which he occupied such status. 


Each of your questions will be stated and then considered and 


answered before proceeding to a statement and discussion of the next 
question. 


QUEsTION 1 


Is combat pay provided by the Combat Duty Pay Act of 1952 ‘o be construed 
as monthly compensation within the meaning of the Act of June 30, 1906, and 
prorated for a fractional part of a month in those cases where a member other- 
wise entitled to such pay is not entitled to basic pay for the entire month? 


Section 6 of the act of June 30, 1906, 34 Stat. 763, as amended, 5 
U.S. C. 84, is, in pertinent part, as follows: 

Hereafter, where the compensation of any person in the service of the United 
States * * * is annual or monthly the following rules for division of time 
and computation of pay for services rendered are hereby established: * * * 
in making payments for a fractional part of a month one thirtieth * * * 
of a monthly compensation shall be the daily rate of pay. For the purpose of 
computing such compensation and for computing time for services rendered 
during a fractional part of a month in connection with annual or monthly 
compensation, each and every month shall be held to consist of thirty days, 
without regard to the actual number of days in any calendar month, thus 
excluding the 31st of any calendar month from the computation and treating 
February as if it actually had thirty days. * * * 

In the consideration of your first question, and of all of your ques- 
tions, due attention has been given not only to the language of the 
Combat Duty Pay Act of 1952 but to its legislative history and back- 
ground. Reading the statute in the light of such background it seems 
reasonably apparent that the Congress intended to provide combat 
pay as an additional class of incentive pay for hazardous duty and 
conceived such pay to be similar in essence to other classes of hazardous 


duty pay, such as flying pay, submarine pay, parachute pay, etc., 
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which are authorized by section 204 of the Career Compensation Act of 
1949, 63 Stat. 809, and which are treated as monthly compensation 
within the meaning of the 1906 act, supra. Such intent is sone 
(1) by the use, throughout the statute, of the term “combat pay” 
describe the payments authorized thereby; and (2) by the provision in 
section 705 that “No person shall be entitled to receive for any month 
* * * combat pay under this title in addition to any incentive or 
special pay” authorized by section 203, 204, or 205 of the Career Com- 
pensation Act of 1949, 63 Stat. 809, 810. Moreover, sections 703 and 
704 of the Combat Duty Pay Act, supra, authorize combat pay “in 
the amount of $45 per month for each month” when a member qualifies 
for such pay, and the use of the phrase per month in conjunction with 
the phrase for each month apparently would have been unnecessary 
and inappropriate if the intention had been to authorize the payment 
of combat pay on the basis of an indivisible lump-sum of $45 for each 
month or fraction thereof during which a member meets the qualifica- 
tions to receive such pay. For such reasons, it would appear that 
combat pay, like basic pay and the various classes of hazardous duty 
pay authorized by the Career Compensation Act should be considered 
as monthly compensation within the meaning of the act of June 30, 
1906, as amended, supra. Accordingly, your first question is answered 
in the affirmative. 


QUESTIONS 2A AND 2B 


If the answer to question 1 is in the affirmative, the following additional ques 
tions are for consideration: 

a. In the case of a member who is hospitalized for the treatment of an eahers 
or wound received in action while serving as a member of a combat unit in 
Korea, if such member is discharged from hospitalization during an intermediate 
day of the first. second, or third month following the month in which injured 
or wounded and does not otherwise qualify for combat pay for the month of such 
discharge, is he entitled for such month only to a prorated portion of combat pay 
for the fractional part of the month while hospitalized? 

b. If a member is entitled to incentive pay provided by section 204 of the 
Career Compensation Act of 1949, as amended, for a fractional part of a month 
during which he is otherwise entitled to combat pay, is such member entitled to 
a prorated portion of combat pay for the fractional part of such month during 
which he is not entitled to incentive pay (1) if the member qualified for combat 
pay during the same period that he qualified for incentive pay; (2) if the mem- 


ber qualified for combat pay during a part of the month when he was not en- 
titled to incentive pay? 


With respect to members of the uniformed services who are injured 
in action or wounded in action while serving with a combat unit in 
Korea, the reasonable meaning of the language employed in section 
704 of the Combat Duty Pay Act, when read in the light of the whole 
act, is that a member is entitled to receive combat pay at the rate of 
$45 per month for such part of the calendar month during which he 
is injured or wounded as he may be in a basic pay status and for those 
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days during the next three succeeding calendar months on which he 
is hospitalized for the treatment of the injury or wound he received 
in action, assuming that he does not otherwise qualify for combat pay 
during any part of the three calendar months following the month in 
which he is injured or wounded. Question 2 (a) is answered 
accordingly. 

With respect to concurrent accrual of combat pay and any other 
incentive or special pay, section 705 of the Combat Duty Pay Act 
provides as follows: 

No person shall be entitled to receive for any month— 

(a; more than one combat pay authorized by this title; or 

(b) combat pay under this title in addition to any incentive or special pay 

While the language of the said section 705 might seem to point to 
the conclusion that a member would not be entitled to receive any 
combat pay for any part of any calendar month if he had received 
any incentive pay or special pay for any part of the same calendar 
month, such conclusion would not be consistent with the concepts, 
indicated above, (1) that combat pay accrues from day to day at the 
rate of $45 per month rather than on the basis of an indivisible lump- 
sum of $45 for each month or fraction thereof during which a member 
meets the qualifications to receive such pay and (2) that the Congress 
intended to provide combat pay as a class of pay for hazardous duty 
to be added to the other classes of such pay authorized by section 204 
of the Career Compensation Act of 1949. All classes of hazardous 
duty pay provided by section 204 of the Career Compensation Act are, 
of course, subject to the provisions of subsection (f) of the said section 
as follows: 

No member of the uniformed services shall be entitled to receive more than 
one payment of any incentive pay authorized pursuant to this section for the 
saine period of time during which he may qualify for more than one payment of 
such incentive pay. 

The provisions of such subsection are quite similar to the provisions 
of section 705 of the Combat Duty Pay Act, supra, except that, as to 
the matter of time, subsection 204 (f) contains the phrase “for the 
same period of time” while section 705 employs the phrase “for any 
month.” Notwithstanding such difference in the terms of the two 
statutes, it would appear from the language of the Combat Duty Pay 
Act as a whole and from the legislative background of that act that the 
Congress intended, by the enactment of the said section 705, merely to 
prevent double payment of combat pay for any period and the pay- 
ment of combat pay for any day or days for which the member has 
received some other incentive pay or special pay. And in connection 
with the matter of payment of combat pay for part of a month and 
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incentive pay or special pay under the Career Compensation Act for 
another part of the same month, there appears to be nothing in the 
statute to require a distinction between cases in which the member 
qualified for combat pay during the same period that he qualified for 
incentive pay and cases in which the member qualified for combat 
pay during a part of the month when he was not entitled to incentive 
pay. Accordingly, both parts of question 2b are answered in the 
affirmative. 
QUESTION 3 


If the answer to question 1 is in the negative, may combat pay be included in 
the six months’ death gratuity payable upon the death of member if such member 
is entitled to combat pay during the month of death? 


Since question 1 is answered in the affirmative, it is evident that 
combat pay is to be included in the computation of the six months’ 
gratuity payable upon the death of a member if such member is 
entitled to combat pay during the month of death. 


QUESTION 4 


If a member is entitled to incentive pay provided by section 204 of the Career 
Compensation Act of 1949, as amended, during a month in which he is otherwise 
entitled to combat pay, is such member entitled to incentive pay or combat pay, 
whichever is greater? 

In the light of the interpretation placed upon section 705 of the 
Combat Duty Pay Act in the answer to question 2b, above, and in 
view of the legislative background of the said act, it is concluded that 
the Congress intended the language of part (b) of section 705 of such 
act to be given an application similar to the application being given 
somewhat comparable language in section 204 (f) of the Career Com- 
pensation Act, supra. Accordingly, question 4 is answered in the 
affirmative. 

Questions 5 anp 6 


The fifth question is as follows: 


If a member qualifies for combat pay during a month in which he is entitled 
to saved pay under the provisions of section 515 of the Career Compensation Act 
of 1949, as amended, may such member receive combat pay without affecting his 
right to continue in receipt of saved pay? 

Additional questions, numbered 6a, 6b, and 6c, involving the savings 
provisions in subsections (a) and (b) of section 515 of the Career 
Compensation Act, 63 Stat. 831, are presented for decision but such 

9 9 
questions are premised on a negative answer to question 5 and since it 
appears that the answer to question 5 must be a qualified one, the matter 
of saved pay, under the said subsections, will be discussed generally and 
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the conclusions of this Office thereon will be given generally without 
reference to any one of the specific questions you present. It is 
believed that you will thus be given a workable rule that will permit 
of appropriate disposition of all cases of the type involved which may 
arise, 

Saved pay under both subsections (a) and (b) of section 515 of 
the Career Compensation Act is merely a minimum or floor for pay 
computed under current laws, the only thing saved to any member 
being a right not to suffer any reduction, by reason of the said act, 
in the amount of total compensation previously received. Such saved 
pay (which is pay computed under repealed laws) is legally payable 
for any period only when the pay of the member involved would be 
less for such period if computed at rates fixed in current laws. 
Hence, for any period for which a member is qualified to receive 
combat pay he is entitled to the greater of (1) saved pay or (2) com- 
bat pay plus other pay computed at rates fixed in the laws currently 
in effect during the period. The question whether a member who 
once had become entitled to basic pay under the Career Compensa- 
tion Act plus combat pay would be barred from reverting to a saved 
pay basis (by the provisos in both subsections (a) and (b) of section 
515) for subsequent periods of non-entitlement to combat pay appar- 
ently need not be resolved here in view that the savings provisions 
in both subsections (a) and (b) of the said section 515 are effective 
only as to periods prior to July 1, 1952, and that members who became 
entitled to saved pay prior to July 1, 1952, under the laws then in 
effect, acquired a vested right to such saved pay which could not be 
divested to their disadvantage by the retroactive provisions of the 
subsequently enacted Combat Duty Pay Act of 1952, approved July 
10, 1952. In connection with the matter of vested rights, see 
B-108117, May 29, 1952, 31 Comp. Gen. 619, wherein it was stated: 

* * * ‘The rule is well established that, generally, neither the Federal 
Government nor the States may impair or divest vested rights except in a 
legitimate exercise of the police power, and that retrospective laws or admin- 
istrative action disturbing or destroying existing or vested rights, or creating 
new obligations with respect to past transactions, are invalid. 

However, in any case where a member’s pay accrued on a saved pay 
basis for a given period and it is determined that he is qualified, 
under the Combat Duty Pay Act, for combat pay during all or part 
of such period, his pay may be adjusted, for the period of entitlement 
to combat pay only, so as to allow him the difference, if any, between 
saved pay on the one hand and pay at the rates and under the con- 
ditions set forth in laws in effect during the period, including retro- 
active pay under the Combat Duty Pay Act, on the other hand. In 
no case should a member be permitted to retain saved pay, as such, 
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for a particular month or months and be paid, in addition thereto, 
combat pay for the same month or months, since saved pay (under 
both subsections (a) and (b) of section 515) is “total compensation 
which he is entitled to receive under any provision of law in effect 
on the day immediately preceding” October 1, 1949, and may not be 
increased or supplemented by combat pay or any other pay author- 
ized by laws which were not in effect on September 30, 1949. He 
may, however, as stated above, be paid the difference between the 
amount of such saved pay and the total pay he would have received 
under the Career Compensation Act and the Combat Duty Pay Act. 


Questions 7 AND 8 


Your seventh and eighth questions are similar in general purport 
to your fifth and sixth questions except that, instead of the savings 
provisions in section 515 of the Career Compensation Act, they in- 
volve the savings provisions in section 7 (a) of the act of July 24, 
1941, 55 Stat. 604, as amended, 34 U. S. C. 350f, and section 302 (e) 
of the Officer Personnel Act of 1947, 61 Stat. 830, as amended, 34 
U.S. C. 3c. It is believed that the principles stated above, in con- 
nection with your fifth and sixth questions, furnish a basis for appro- 
priate disposition of all cases which may arise of the types contem- 
plated by your seventh and eighth questions. If any case should 
arise which is not governed by such principles it will be given special 
consideration upon your request therefor. 


[B-110377] 


Leave Payments Based on Corrected Military and Naval 
Records—Statute of Limitations 


A member of the uniformed services whose bad conduct discharge was changed 
to a discharge under honorable conditions prior to the amendment of October 
25, 1951, to section 207 of the Legislative Reorganization Act of 1946 which 
authorized payment of claims arising by reason of correction of military or 
naval records, may file his claim for unused annual leave under section 5 (a) 
of the Armed Forces Leave Act of 1946, as amended, at any time within one 
year from October 25, 1951, the effective date of said amendment. 


Comptroller General Warren to the Secretary of the Navy, July 30, 
1952: 


By letter dated May 21, 1952 (reference CDD-284-dh), from Head- 
quarters, United States Marine Corps, there was forwarded to the 
Claims Division of this Office for settlement as a claim a voucher 
stated in favor of George Larson, 336057, USMCR, Rural Route 
No. 1, Milford Center, Ohio, for terminal leave pay and other mone- 
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tary benefits believed to be due under section 207 of the Legislative 
Reorganization Act of 1946, as amended by Public Law 220, approved 
October 25, 1951, 65 Stat. 655. It is stated that the claim was for- 
warded here for settlement in view of doubt as to the legality of 
payment since it involves terminal leave pay for which application 
was not filed until after June 30, 1951. 

It appears from the papers furnished in support of the voucher 
that on March 14, 1946, the claimant was discharged as a private 
from the United States Marine Corps, with a bad conduct discharge; 
that on November 1, 1949, under authority of section 207 of the Legis- 
lative Reorganization Act of 1946, 60 Stat. 812, 837, the Board for 
Correction of Naval Records reviewed his record and decided that 
the character of his discharge should be changed to one under honor- 
able conditions by reason of unsuitability, and that such decision was 
subsequently approved by the Secretary of the Navy. 

Section 207 of the Legislative Reorganization Act of 1946, supra, 
authorizes the Secretary of War (now Secretary of the Army), the 
Secretary of the Navy, and Secretary of the Treasury with respect 
to the Coast Guard, respectively, acting through correction boards 
in their respective departments, to correct any military or naval record 
where in their judgment such action was necessary to correct an error 
or remove an injustice. The said act of October 25, 1951, amended 
the said section 207 so as to provide, inter alia, for the payment of 
claims arising by reason of the correction of military or naval records, 
it previously having been considered that the said section of the 1946 
act did not vest in the departments concerned, or in the General 
Accounting Office, any authority to order or direct the allowance or 
payment of any claim based on the correction of the records of an 
individual. 27 Comp. Gen. 665. Subsections (b) and (e) of the 
said section 207, as amended, 65 Stat. 656, provide as follows: 

(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
as hereinafter provided, of amounts paid as fines, forfeitures, or for losses of 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, or other monetary benefits, as the case may be, which are found to be due 
on account of military or naval service as a result of the action heretofore taken 


pursuant to section 207 of the Legislative Reorganization Act of 1946, or here- 
after taken pursuant to subsection (a) of this section * * * 
= * * * = 

(e) The Secretary of Defense and the Secretary of the Treasury, for their 
respective Departments, shall make semi-annual reports to the Congress of all 
claims paid under this subsection during the period covered by each such report. 
Each such report shall include, with respect to each such claim, a statement 
of the amount paid, to whom, and a brief description of the claim. 


Under the said section 207, as amended, the “Department concerned 
is authorized to pay” and, presumably it was contemplated that gen- 
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erally payments made pursuant thereto, based on the correction of 
an individual’s record, would be made by the department concerned 
rather than on the basis of settlements issued by this Office. Hence, 
in any case in which doubt exists as to the legality of a proposed 
payment, it would appear that such case should be submitted here for 
advance decision rather than transmitted for settlement as a claim. 

In the present case, insofar as concerns compensating Mr. Larson 
for leave earned incident to his service in the Marine Corps, section 
4 (d) of the Armed Forces Leave Act of 1946, 60 Stat. 963, as amended, 
61 Stat. 749, provides that any member of the armed forces discharged 
under other than honorable conditions shall forfeit all unused leave 
to his credit at the time of discharge. However, section 5 (a) of the 
said act as amended, 60 Stat. 965, provides, inter alia, that enlisted 
members discharged prior to September 1, 1946, shall be compensated 
for unused leave as therein provided if application is made to the 
Secretary concerned not later than June 30, 1951, or, “in the case of 
any such member or former member whose record is corrected after 
the date of enactment of this Act [August 9, 1946], to show discharge 
under honorable conditions,” not later than June 30, 1951, “or within 
one year after the date on which such record is corrected, whichever 1s 
later.” Presumably Mr. Larson did not file an application or claim 
for settlement for unused leave within one year after the date of the 
correction of his naval record. 

The obvious purpose of the amendment of October 25, 1951, insofar 
as here concerned, was to authorize the payment of amounts which a 
member or former member would have been entitled to receive had 
he originally received a discharge under honorable conditions. While 
Mr. Larson’s record was corrected in November 1949 to show that he 
was discharged under honorable conditions, he was not entitled to 
payment of any amount on the basis of such corrected record until 
after enactment of the said act of October 25, 1951. It does not seem 
reasonable to assume that the Congress intended such one year limita- 
tion to run against a member of the uniformed service during a period 
when he was not entitled to such payment and when the filing of an 
application therefor would have been futile on his part. On such basis 
and since section 5 (a) of the 1946 leave act, as amended, apparently 
contemplated that a member whose record was corrected would be 
given one year after his right to the leave payment accrued within 
which to file application for such payment, it would appear not un- 
reasonable under the circumstances to consider the date of enactment 
of the act of October 25, 1951, as the date that Mr. Larson’s right to 
payment accrued and since he filed application within one year there- 
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after, payment for his unused leave is authorized, if otherwise correct. 
Cf. MacInnis v. United States, 75 C. Cls. 538. The voucher and sup- 
porting papers are transmitted herewith for appropriate action. 


[B-110854] 


Leaves of Absence—Annual—Accumulation—Meaning of 
“Calendar Year” as Used in Independent Offices Appropria- 
tion Act, 1953 


The words “annual leave accumulated by any civilian officer or employee during 
any calendar year” as used in section 401 of the Independent Offices Appropria- 
tion Act, 1953, may be accorded the same meaning as the term “leave year” in 
the Annual and Sick Leave Act of 1951, that is, as beginning on the first day 
following the end of the last complete bi-weekly pay period in any calendar year 
and ending on the last day of the last complete pay period in the following 
calendar year, with the exception of leave accumulated during the calendar 
year 1952 which should include leave earned from January 1, 1952. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, July 31, 1952: 


Reference is made to your letter of July 16, 1952, submitting for 
consideration a question concerning the applicability of the words, 
“calendar year,” appearing in section 401 of the Independent Offices 
Appropriation Act, 1953, Public Law 455, approved July 5, 1952, 
66 Stat. 418, in relation to the Annual and Sick Leave Act of 1951, 
which provides for the accrual of leave upon a bi-weekly pay period 
basis. 

Said section 401 provides: 


Hereafter no part of the funds of, or available for expenditure by any 
corporation or agency included in this or any other Act, including the govern- 
ment of the District of Columbia, shall be available to pay for annual leave 
accumulated by any civilian officer or employee during any calendar year and 
unused at the close of business on June 30th of the succeeding calendar year: 
Provided, That the head of any such corporation or agency shall afford an 
opportunity for officers or employees to use the annual leave accumulated under 
this section prior to June 30th of such succeeding calendar year: Provided 
further, That this section shall not apply to officers and employees whose post 
of duty is outside the continental United States: Provided further, That this 
section shall not apply with respect to the payment of compensation for ac- 
cumulated annual leave in the case of officers or employees who leave their 
civilian positions for the purpose of entering upon active military or naval 
service in the Armed Forces of the United States: Provided further, That this 
section shall not be applicable to annual leave accumulated prior to January 1. 
1952. 


It is pointed out in your letter that, under the Annual and Sick 
Leave Act of 1951, Public Law 233, approved October 30, 1951, but 
effective January 6, 1952, leave is earned upon the basis of full bi- 
weekly pay periods rather than by calendar years; also that the limita- 
tion upon the accumulation of annual leave as fixed by that act applies 
“at the end of the last complete pay period” in any calendar year. 
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In Office decision of May 8, 1952, B-108880, 31 Comp. Gen. 581, it 
was held that, because of the above considerations, the Annual and 
Sick Leave Act of 1951, had, in effect, established a “leave year” for 
certain purposes, including the determination of maximum accumula- 
tions and the effecting of such adjustments previously required to be 
made at the end of the calendar year, and that such leave year could 
be regarded as beginning on the first day following the end of the 
last complete bi-weekly pay period in any calendar year and ending 
on the last day of the last complete pay period in the following calen- 
dar year. By reason of the foregoing you desire to know whether the 
language “annual leave accumulated by any civilian officer or em- 
ployee during any calendar year” as used in section 401 of Public Law 
455, supra, may be accorded the same meaning as “leave year,” since 
a full pay period is required to earn any leave, and after the end of 
the leave year (last day of the last complete pay period in a calendar 
year) another full pay period is not completed until the following 
calendar year. 

This Office agrees that, under the provisions of section 401 of the 
Independent Offices Appropriation Act, 1953, the annual leave ac- 
cumulated during the calendar year would be that leave which is 
earned at the completion of each full pay period in the calendar year 
except for the calendar year 1952 as hereinafter explained. In con- 
nection with such conclusion there has not been overlooked the provi- 
sions of section 205 (b) of the Annual and Sick Leave Act of 1951, 
65 Stat. 681. Hence, for all practical purposes there would be no 
distinction between the leave year heretofore mentioned and the 
calendar year as used in said section 401, and your question, generally, 
is for answering in the affirmative. However, since the Annual and 
Sick Leave Act of 1951 did not become effective until January 6, 1952, 
the leave accumulated during the current calendar year would include 
leave earned under prior acts from January 1 to 6, 1952, as well as 
pro rata accruals which were permitted under the Annual and Sick 
Leave Act of 1951, for certain employees whose pay periods began 
on January 13, 1952, or another date other than January 6, 1952. 
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[B-105789] 


Contracts—Liquidated Damages—Remission by the Comp- 
troller General 

Section 10 (a) of the act of September 5, 1950, which authorizes the Comptroller 
General to remit liquidated damages assessed against a Government contractor 
in such amounts as in his discretion “may be just and equitable,” contemplates 
the exercise of the conferred power only in cases where the claim for relief is 
supported by strong equities in the contractor’s favor, and therefore, there is no 
basis for remission of liquidated damages assessed against a contractor whose 


delay in completing the contract work was attributable to his failure to prosecute 
the work with proper and reasonable diligence. 


A pecuniary loss suffered by a contractor in completing performance of his legal 
duty affords no basis for relieving him of the bargain he made or for waiving 
assessment of liquidated damages accrued against him, and neither the fact that 
prolonged delay in performance resulted in an accrual of damages equal to a 
substantial percentage of the contract price nor the fact that the Government 
suffered no perceptible loss in consequence of the delay justifies waiver of the 
liquidated damages provisions agreed to by the contracting parties. 


Comptroller General Warren to Federal Building Contractors, 
August 4, 1952. 


Reference is made to your letter of June 5, 1952, acknowledging re- 
ceipt of decision B-105789 dated April 25, 1952, which denied your 
claim for remission on an equitable basis of liquidated damages oc- 
casioned by delays in connection with work performed under contract 
No. WA2ipb-—45, dated January 3, 1950, at the Post Office, Corning, 
New York, and contract No. GS-02B-277, at the Post Office in Hornell, 
New York. 

At the outset, you suggest that had you not been honest in admit- 
ting some negligence on your part, but instead would have concocted 
a state of facts necessitating the trouble of this Office to disprove them, 
perhaps the foregoing decision would have been different. You then 
explained that as a result of the two mentioned contracts you have 
suffered a pecuniary loss, exclusive of the amounts assessed against you 
as liquidated damages and, accordingly, you request a reconsideration 
of the case in the light of your admitted honesty and impecunious 
circumstances. You also urge that the discretionary powers conferred 
upon this Office by section 10 (a) of the act of September 5, 1950, 64 
Stat. 578, 591, be resorted to for the purpose of waiving at least a 
portion of the liquidated damages assessed against you under the 
contracts, 

Since the referred-to decision of this Office was predicated upon the 
assumption that the facts submitted with your claim represented an 
accurate presentation of the case, there would appear to be no neces- 
sity for comment with respect to your suggestion relative to a “con- 
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cocted state of facts” except to bring to your attention the provisions 
of section 231, Title 31 of the United States Code which sets forth in 
detail the penalties which may be incurred as the result of presenting 
false claims against the Government. It may be added, however, that 
otherwise such a statement has no place in the consideration of the 
merits of your case. 

The unfortunate fact that you experienced a pecuniary loss in the 
performance of the contracts, while to be regretted, affords no basis nor 
justification for a waiver of the liquidated damages which have ac- 
crued tothe Government. You no doubt are aware that inconvenience 
or the cost of compliance, although they might make compliance a 
hardship, cannot excuse a party from the performance of an absolute 
and unqualified undertaking to do a thing that is possible and lawful. 
Furthermore, the price is one of the elements which the contractor 
takes into account when he makes his bargain, and he cannot expect 
the other party to guarantee him against unfavorable changes in those 
prices. See Chouteau v. United States, 95 U.S.61. And, in the case 
of Day v. United States, 245 U. S. 160, the Supreme Court of the 
United States, in treating of this phase of the law of contracts, stated 
in pertinent part as follows: 

One who makes a contract never can be absolutely certain that he will be 
able to perform it when the time comes, and the very essence of it is that he 
takes the risk within the limits of his undertaking. * * 

With respect to the discretionary powers conferred upon this Office 
to waive liquidated damages, section 10 (a) of the act of September 5, 
1950, provides as follows: 

Whenever any contract made on behalf of the Government by the head of any 
Federal Agency, or by officers authorized by him so to do, includes a provision 
for liquidated damages for delay, the Comptroller General upon recommendation 
of such head is authorized and empowered to remit the whole or any part of 
such damages as in his discretion may be just and equitable. [Italics supplied.] 

Manifestly, in the light of the provisions of this section the Comp- 
troller General of the United States is authorized to remit liquidated 
damages which in his judgment contain such elements of equity as 
to be deserving of relief. Such authority however, being equitable 
in nature, is extraordinary and must be exercised with considerable 
caution in order to prevent its abuse. Equity, among other things, is 
used to describe the standing of a party to claim relief, the merit of 
his claim being dependent upon the showing as to his ability to have 
prevented the situation in which he finds himself. In view thereof, 
where a claim is presented for consideration under the foregoing act, 
this Office has required, for favorable action, the existence of strong 
and persuasive equities on behalf of theclaimant. This is particularly 
true if, as indicated by the record, the contractor through the exercise 
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of proper diligence could have avoided a substantial part of the delay. 
Needless to say, such a view finds support in the long established 
policy followed by the equity courts in a chain of decisions, a few of 
which are cited below. 

In the case of Myers et al., v. Louisiana & A. Ry. Co., 7 Fed. Supp. 
97, the court emphasized that a party appealing to an equity court 
for enforcement of rights should not be responsible for the condition 
of which he complains. Also in Thomason et al., v. Swenson et al., 
169 S. E. 620, it was stated that: “One of the rules and maxims of 
equity is: ‘He who seeks equity must do equity.’ A party who seeks 
relief must do what is equitable to be done by him as a condition 
precedent to the relief.” In the case of Arkansas Power & Light Co. 
v. Bauer-Pogue & Co., Inc., et al., 110 S. W. 2d 529, it was affirmatively 
pointed out that “equity does not relieve one from the consequences of 
his own negligence and carelessness.” Again, the court in the case of 
B. F. Goodrich Rubber Co. v. Bennett, 281 S. W. 75, repeated the age- 
old adage that “no man is entitled to aid of the court of equity when 
that aid becomes necessary through his fault”; and, finally, your at- 
tention is invited to Grymes v. Sanders, et al., 93 U. S. 55, wherein it 
was held that “the party complaining must have exercised at least the 
degree of diligence which may be fairly expected from a reasonable 
person.” 

As pointed out in the decision of April 25, 1952, the liquidated 
damages here involved arose as a result of your failure to prosecute 
the work with proper and reasonable diligence, and the delay in com- 
pletion thereof was actually attributable to such cause. While contract 
No. WA21pb-—45, which provided for the furnishing of materials and 
performing certain repair work at the Post Office in Corning, New 
York, called for completion on June 11, 1950, no work was performed 
under the contract until July 10, 1950—approximately one month 
after the completion date. The recaulking and repointing work was 
substantially completed on August 22, 1950—72 days overtime—and 
you contended that this work could not be commenced prior to the 
completion date because of inclement weather, notwithstanding the 
fact that you did not request an extension of time for that reason. 
Instead, you based your request wholly upon the delay in receiving 
material, butrthe weight of evidence indicates that had you exercised 
diligence, you would have taken steps to have the recaulking and 
repointing work completed before the completion date, or at least you 
would have given the Public Buildings Service notification that you 
were encountering difficulty. 

In addition to the above, it would appear that you failed to exer- 
cise proper diligence in the performance of contract No. GS-02B-277 
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for repairs to the Post Office at Hornell, New York, for the reason that 
you waited until 19 days before the contract expired before awarding 
a subcontract for the work. As stated in decision of April 25, 1952, 
your own representative frankly admitted before the Board of Review, 
General Services Administration, that you had been negligent in the 
handling of both projects. Thus, in view of the facts of record, there 
is not present in your case the equities contemplated either by the 
statute or the rules of court so as to warrant a remission of the 
liquidated damages involved. 

Your contention that the amount of liquidated damages was dispro- 
portionate, and that the Government had not been damaged in any 
way by the delay, fails to constitute a justifiable ground for granting 
you relief under the statute. As to the former, it appears sufficient 
merely to again point out that the contract price for repairs at the 
Post Office in Corning was $2,470, and for the work to be performed 
at the Post Office in Hornell such amount was $1,615, and the liquidated 
damages fixed by the contracts were $10 per day and $5 per day, 
respectively, for each calendar day of delay in completing performance 
of the contracts beyond the periods specified therein. The fact that 
you prolonged the delay in performance to such an extent that the total 
amount of accrued liquidated damages reached to a high percentage 
of the contract prices does not excuse you from the consequences of 
the liquidated damages provisions of the contracts. Furthermore, 
there was nothing unreasonable or unconscionable about the liquidated 
damages provisions at the time they were agreed upon, nor did the 
fact that you prolonged the delay lessen in any way the rate of 
damages being sustained by the Government. Nor does the circum- 
stance that, as contended by you, there was no damage or loss occa- 
sioned the Government on account of the delays afford any basis for 
relief from the assessment of liquidated damages, since the courts have 
long held that a liquidated damage provision in a contract such as 
here involved is valid and will be upheld—and it is not necessary for 
the Government to prove any damage or loss under such a provision. 
In this connection, your attention again is invited to Sun Printing and 
Publishing Association v. Moore, 183 U. S. 642. 

In view of the foregoing, it must again be held that your claim does 
not contain such elements of equity as to warrant remission of the 
liquidated damages which have accrued to the Government under the 
contracts. 
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[B-107072] 


Retired Pay—Disability Retirement Pay—Elections Under 
Career Compensation Act of 1949 

Section 513 of the Career Compensation Act of 1949, approved October 12, 1949, 
which authorizes advancement of retired enlisted persons and retired warrant 
officers to highest officer rank held during World War I period, may not be con- 
sidered as effective prior to “date of enactment of this Act,” within the meaning 
of section 511 of the act, even though such act was made retroactively effective as 
of October 1, 1949, and therefore, warrant officers who retired prior to October 
1, 1949, are not entitled to the benefits of section 513 in the computation of their 
saved retired pay under method “A” in section 511. 

Comptroller General Warren to Lt. Col. J. H. Comings, Depart- 
ment of the Army, August 5, 1952: 


There has been considered your letter of October 17, 1951, forwarded 
to this Office by the Chief of Finance, Department of the Army, by 
endorsement dated December 13, 1951, requesting decision whether 
payment properly may be made on a voucher enclosed therewith in 
favor of Captain James E. Stewart, USAF, retired, in the amount of 
$2,308.56, and First Lieutenant Walter E. Heft, USAF, retired, in 
the amount of $1,260, representing the difference between the retired 
pay of warrant officer received by them for the period from October 
1, 1949, to September 30, 1951, and the retired pay of captain and first 
lieutenant, respectively, at rates authorized under the act of June 29, 
1946, 60 Stat. 343. Such difference in pay is being claimed on the 
basis of the provisions of section 513 of the Career Compensation Act 
of 1949, 63 Stat. 830. 

It appears that Captain Stewart was placed on the retired list ef- 
fective June 30, 1943, in the grade of master sergeant with over 21 
but less than 24 years’ service and that Lieutenant Heft was placed 
on the retired list effective March 31, 1942, in the grade of technical 
sergeant with over 24 but less than 27 years’ service. It further ap- 
pears that they were advanced on the retired list to captain and first 
lieutenant, respectively, under the act of May 7, 1932, 47 Stat. 150, 
10 U. S. C. 1028c, by reason of commissioned service during World 
War I, and that each of them was paid retired pay based on the pay 
of warrant officer in accordance with the provisions of the act of 
June 6, 1924, 43 Stat. 472, 10 U. S. C. 981. Retirement in each case 
apparently was effected under section 2 of the act of June 30, 1941, 
55 Stat. 394, as amended, 10 U. S. C. 939, by reason of physical disa- 
bility. The record indicates, also that Captain Stewart held the 
temporary rank of chief warrant officer for ten months and 21 days 
during World War II, but for some reason, not presently apparent 


276088°—54——_-7 











72 DECISIONS OF THE COMPTROLLER GENERAL [32 


to this Office, there appears to have been no determination made by 
the Secretary of the Army that he satisfactorily held the grade of 
chief warrant officer while he was on active duty during World War 
II and, hence, it appears he has not been paid retired pay based on the 
pay of chief warrant officer under the provisions of section 203 (e) 
of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948, 62 Stat. 1086, subsequent to June 29, 1948. 

Enclosed with your letter were copies of statements emanating from 
Headquarters, United States Air Force, dated March 21, 1950, indi- 
cating that Captain Stewart and Lieutenant Heft, having been ad- 
vanced on the retired list to the highest commissioned grades held 
during World War I under the provisions of the act of May 7, 1932, 
are entitled to receive retired pay of the grades of captain and first 
lieutenant, respectively, it having been determined by the Secretary 
of the Air Force that Stewart’s service as captain and Heft’s service 
as first lieutenant were satisfactorily performed for periods between 
April 6, 1917, and November 11, 1918. Also enclosed was Disposition 
Form of Headquarters, United States Air Force, dated June 29, 1951, 
indicating that Captain Stewart elected to receive retirement pay of 
$278.44 per month and that Lieutenant Heft elected to receive retire- 
ment pay of $241.50 per month (the rates of retirement pay for captain 
and first lieutenant, respectively, with the service credits indicated, 
computed under the act of June 29, 1946, supra), by virtue of the 
provisions of section 513 of the Career Compensation Act of 1949, such 
elections apparently having been made under authority of section 411 
of that act, 63 Stat. 823. 

Section 513 of the Career Compensation Act of 1949, 63 Stat. 830, 
provides, in pertinent part, as follows: 

Any ‘enlisted person or warrant officer of the uniformed services who served 

in World War I, heretofore or hereafter retired for any reason, shall (1) be 
advanced on the retired list of the service concerned to the highest federally 
recognized officer rank or grade satisfactorily held by such enlisted person or 
warrant officer under a permanent or temporary appointment for any period of 
service between April 6, 1917, and November 11, 1918, and (2) if not entitled to 
receive retired pay or disability retirement pay based on a higher officer rank 
or grade by some other provision of law, be entitled to receive retired pay or 
disability retirement pay computed on the basis of the officer rank or grade 
to which previously advanced on a retired list or a on the basis of the 
officer grade or rank authorized by this section * 
Under such provisions each of the men involved is entitled to receive 
disability retirement pay by reason of his commissioned service during 
World War I computed on the basis of the commissioned grades held 
during that war, such grades being those to which previously advanced 
on the retired list under the act of May 7, 1932, supra. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 823, 
provides, in pertinent part, as follows: 
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Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pa * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement pay under the provisions of 
this Act and, dependent on his qualification, shall be entitled to receive either 
the disability retirement pay or the disability severance pay prescribed in this 
title * * * or (B) to receive retired pay or retirement pay iam by one 
of the two methods contained in section 511 of this Act * * 


Since it appears that both Captain Stewart and Lieutenant Heft 
were retired prior to October 1, 1949, for physical disability and were 
receiving retirement pay, they were authorized to elect under the 
quoted provisions within the indicated five-year period to qualify for 
and receive the disability retirement pay prescribed in Title IV of 
the Career Compensation Act, or to receive retirement pay computed 
by one of the two methods contained in section 511 of the said act, 
63 Stat. 829. Such methods, set forth in section 511, are: 

* * * (a) The monthly retired pay, retainer pay, or equivalent pay in the 
amount authorized for such members and former members by provisions of law 
in effect on the day immediately preceding the date of enactment of this Act, or 
(b) monthly retired pay, retirement pay, retainer pay, or equivalent pay equal 
to 2% per centum of the monthly basic pay of the highest federally recognized 
rank, grade, or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member or former member, as determined by the 
Secretary concerned, and which such member, former member, or person would 
be entitled to receive if serving on active duty in such rank, grade, or rating, 
multiplied by the number of years of active service creditable to him * * 
The first method, (a), under which it appears that the proposed pay- 
ment is contemplated, authorizes only the monthly retired pay au- 
thorized for members by provisions of law in effect on the day 
immediately preceding the date of enactment of the Career Compensa- 
tion Act. While, in general, the said act (approved October 12, 1949), 
was made retroactively effective to October 1, 1949, it would appear to 
be clear that the reference in section 511 of such act to “provisions of 
law in effect on the day immediately preceding the date of enactment 
of this Act” referred to laws other than the said Career Compensation 
Act. Such provision is, in effect, a savings clause the general purpose 
of which is to permit the persons affected thereby to receive a higher 
retired pay to which they may have been entitled under the laws 
enacted prior to the Career Compensation Act but not—in the absence 
of an express provision to the contrary—to permit a commingling of 
the provisions of the prior laws and the current law so as to give such 
personnel greater benefits than they could have received under either 
law alone. See 26 Comp. Gen. 804, 816. Consequently, in computing 
the retired pay of Captain Stewart and Lieutenant Heft under section 
511 of the Career Compensation Act, they are entitled to the benefits 
of section 513 of such act only in connection with the computation 
under method (b) in section 511 and there exists no authority for the 
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payment to them of retired pay from October 1, 1949, on the basis of 
the rates of pay for captain and first lieutenant in effect on September 
30, 1949, as proposed, their right to election under section 411 of the 
1949 act being to receive the disability retirement pay of captain and 
first lieutenant computed under the provisions of Title IV of that act 
or, under section 511 thereof, to continue in receipt of retirement pay on 
the basis of entitlement on September 30, 1949, or to receive, if greater, 
monthly retirement pay equal to 214 per centum of the monthly basic 
pay of captain in the case of Captain Stewart and first lieutenant in 
in the case of Lieutenant Heft, multiplied by the number of years of 
active service creditable to them. 

Accordingly, payment of the amounts now shown on the above- 
mentioned voucher is not authorized. However, on the basis of the 
understanding that both Captain Stewart and Lieutenant Heft have 
elected to have their retired pay computed as provided in “(B)” of 
section 411 (tLat is, under section 511 of the Career Compensation 
Act), the said voucher. returned herewith, may be paid after it has 
been changed to reflect a recomputation of the additional pay due on 
the basis of method (b) in section 511, supra. 


[B-110435] 


Mileage—Travel by Privately Owned Automobile—Park- 
ing Fees 

Employees who receive reimbursement on a mileage basis for the use of their 
personally owned cars for official travel assume all the expense of operating the 
cars, including parking fees, repairs, etc., and therefore, employees who perform 
official travel in the vicinity of their official station and who report to and work 
a portion of each day at such station may not be reimbursed for the daily cost 
of parking at privately owned parking lots at their official station. 
Comptroller General Warren to the Executive Director, National 
Capital Housing Authority, August 5, 1952: 


Reference is made to your letter of June 19, 1952, requesting a de- 
cision as to whether certain employees of the National Capital Hous- 
ing Authority are entitled to be reimbursed for daily expenses which 
they incur for parking their automobiles on privately owned parking 
lots, while on duty at the central office of the Authority located in the 
LaSalle Building, Connecticut Avenue and L Street NW., Washing- 
ton, D. C. 

It is stated in your letter that the National Capital Housing Au- 
thority is required by law to investigate the housing conditions of 
its applicants, and that at the present time such investigations are 
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made by three inspectors who are temporary appointees. Also, it is 
stated that these inspectors report to and work a portion of each day 
in the central office (LaSalle Building), and that “home visits are but 
one of seven different steps in preparing applications for final assign- 
ment.” Paragraph 3 of your letter reads, in part, as follows: 

In order to efficiently make the home visits, these inspectors are using their 
personal automobiles for which the Authority is reimbursing them on a mileage 
basis. * * * Consequently, it is necessary for these inspectors to use private 
parking lots and pay the parking fees from their own pockets. These fees range 
from 75¢ to $1.00 It does not appear equitable to the Authority that the cost of 
parking fees, which has been determined by the Authority to be an adminis- 
trative expense in connection with the official duties of these inspectors, should 
be personally paid by the inspectors. However, the Authority finds no specific 
authorization for making reimbursement to the inspectors for these parking 
costs. In examining the decisions of your office, it appears that such costs are 
not objectionable to you, if they are determined to be administrative costs. Le- 
fore making reimbursement in these cases, however, the Authority would like 
to have the benefit of your opinion. 

It is particularly noted that the expense referred to herein represents 
the cost of daytime parking facilities operated in the vicinity of the 
agency’s central office, and from the facts set forth in your letter it is 
assumed that the major portion of the services rendered by these em- 
ployees is performed at the central office. 

The allowance of mileage to an employee for the use of his person- 
ally owned automobile on official travel as authorized by the Travel 
Expense Act of 1949, 63 Stat. 166, is a commutation of the expense of 
operating such automobile, and precludes any additional allowance 
on an actual expense basis, except ferry fares, and bridge, road, and 
tunnel tolls. That is to say, where an employee receives reimburse- 
ment on a mileage basis for the use of his personally owned car, he 
assumes all the expense of operating the car, including parking, re- 
pairs, etc. See generally 26 Comp. Gen. 286, 29 id. 440. 

Under the circumstances, this Office knows of no authority under 
which the employees mentioned may be reimbursed for the daily cost 
of parking their personally owned automobiles at their official station. 
However, it is suggested that consideration be given by the National 
Capital Housing Authority to the desirability of contacting appro- 
priate officials of the Government of the District of Columbia with a 
view of obtaining, or attempting to obtain, a limited number of official 
street parking spaces. 
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[B-110780] 


Lump-Sum Leave Payments—Employees Entering Military 
Service—Periodic Within Grade Advancement 


Under the lump-sum leave act of December 21, 1944, the entry of an employee 
into the military service is to be regarded as a separation, and therefore, the 
compensation to be paid for leave to an employee entering the military service is 
for determination at the salary rate he was receiving on the last day of his 
civilian duty, even though the employee would have been entitled to a within 
grade advancement had he not been separated until the expiration of his leave. 


Acting Comptroller General Weitzel to Clarence J. Rutten, August 
5, 1952: 


Reference is made to your letter of June 18, 1952, requesting review 
of the settlement of June 3, 1952, which disallowed your claim for 
additional lump-sum payment for accrued annual leave, the disallow- 
ance being for the reason that under the lump-sum leave act of Decem- 
ber 21, 1944, 58 Stat. 845, the right to compensation to be paid for 
soeweed lump-sum leave upon separation is limited to the rate you 
were in receipt of on the last day of your service March 2, 1951; that 
accordingly, your lump-sum leave payment properly did not take 
into consideration the within grade step increase which would have 
been granted you had you remained in the service to the close of 
business March 3, 1951. In your request for review, you state that 
you were not separated from the service but carried on a military 
furlough and argue that you are entitled to all increases during the 
period of lump-sum leave. 

The act of August 1, 1941, as amended by the act of April 7, 1942, 
Public Law 517, 56 Stat. 200, provides as follows: 

That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly controlled 
or wholly owned by the United States Government, or any corporation, all the 
stock of which is owned or controlled by the United States Government, or any 
department, agency or establishment thereof, whether or not the employees 
thereof are paid from funds appropriated by Congress), who, subsequent 
to May 1, 1940, shall have entered upon active military or naval service 
in the land or naval forces of the United States by voluntary enlistment or 
otherwise, shall be entitled to receive, in addition to their military pay, com- 
pensation in their civilian positions covering their accumulated or current accrued 
leave, or to elect to have such leave remain to their credit until their return 
from active military or naval service. 

The lump-sum leave act of December 21, 1944, 58 Stat. 845, provides 
in pertinent part: 

That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 


1, 1941, as amended by the Act of April 17, 1942, or section 4 of the Act of June 23, 
1943, he shall be paid compensation in a lump sum for all accumulated and cur- 
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rent accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave. * * * Provided further, That the lump- 
sum payment herein authorized shall not be regarded, except for purposes of 
taxation, as salary or compensation and shall not be subject to retirement 
deductions. [Italics supplied.] 

Under the foregoing provision of the lump-sum leave act, the com- 
pensation to [be] paid for leave to an employee entering the military 
service is for determination at the salary rate he was receiving on the 
last day of his civilian duty, the entry into the military service being 
regarded in the same light as a separation from the service for the 
purposes of that act. In that connection it has been held by this 
Office that the period covered by a lump-sum leave payment is not 
civilian service. 26 Comp. Gen. 102, 106. Also, in Office decision of 
January 13, 1945, 24 Comp. Gen. 526, it was held as follows, quoting 
from the syllabus: 

The date of separation from service is to be regarded as the last day of active 
service of an employee receiving a lump-sum payment for accumulated and cur- 
rent accrued annual leave under the act of December 21, 1944, and therefore, the 
lump sum payable to an employee who resigned between the date of the act 
and December 31, 1944—the date on which he would complete the 18 or 30-month 
period of “service” to entitle him to a within-grade promotion under the act of 
August 1, 1941, on January 1, 1945—should be computed at his salary rate on 
the date of separation * * *., 

Accordingly, since you had not completed the full period of 52 cal- 
endar weeks of service (expiring at close of business March 3, 1951) 
prior to entry into the military service you were not entitled to have 
your lump-sum leave payment computed at a salary rate to include an 
additional within-grade salary advancement and, upon review the 
disallowance of your claim must be and is sustained. 


[B-108945] 


Compensation—Employees Subject to Wage Boards or 
Other Wage Fixing Authorities—Premium Pay for Holiday 
Work 


Orders of the Secretary of the Treasury issued in 1918 authorizing premium pay 
for holiday work performed by ungraded employees of the Bureau of Engraving 
and Printing which constituted an exercise of administrative discretion in the 
absence of statutory wage rates for such pay, afford no basis for payment of 
additional compensation for holiday work performed from March 28, 1934, the 
date officials of said Bureau discontinued holiday premium pay under the 1918 
orders. 


There is no basis for allowing ungraded employees of the Bureau of Engraving 
and Printing who are paid on a per diem, per hour, or piecework basis, gratuity 
pay for holidays in addition to pay for work performed after June 29, 1938, the 
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effective date of Public Resolution No. 127, which repealed the Joint Resolution 
of January 6, 1885, as amended, and which provided for gratuity pay only for 
holidays on which employees were relieved or prevented from working because 
of the holiday and which made no provision for such pay for holidays on which 
work was performed. 

Comptroller General Warren to the Secretary of the Treasury, 
August 6, 1952: 


Reference is made to your letter of March 27, 1952, requesting an 
opinion as to whether “ungraded” employees of the Bureau of En- 
graving and Printing are entitled to additional compensation for 
work performed by them on holidays during the period March 28, 
1934, to March 29, 1946. You state that, as a result of the decision 
of the Supreme Court of the United States on January 2, 1952, in 
the case of United States v. Kelly, 342 U. S. 193, which determined 
that employees of the Government Printing Office were entitled to 
additional holiday compensation, the ungraded employees of the 
Bureau of Engraving and Printing have presented a claim that they 
too are entitled to such additional compensation for the period 
mentioned. 

The references herein to the period March 28, 1934, to March 29, 
1946, must, of course, be considered as qualified by the 10-year period 
within which claims must be filed in this Office, as provided by the 
act of October 9, 1940, 54 Stat. 1061. 

It does not appear that a decision upon the question presented is 
desired as a precedent for future administrative action since the claims 
involve a prior period the appropriations for the payment of which 
have lapsed. Therefore, your letter may not be treated as a request 
for an advance decision under the provisions of 31 U.S. C. 74. See 
letter of June 27, 1947, B-—66915, involving a somewhat similar presen- 
tation relative to employees of the Bureau of the Mint. However, 
since numerous claims of the nature here involved have been received 
in the General Accounting Office directly from the claimants for settle- 
ment under the provisions of 31 U.S. C. 71, and since it is assumed 
that the report of your department upon such claims would follow the 
lines of your letter, it is deemed appropriate to state in reply what 
the disposition of such claims in this Office will be. 

It appears from your letter that, in 1918, pursuant to two orders 
of the Secretary of the Treasury—copies of which accompanied your 
letter—issued as a result of a petition in behalf of the employees by 
a representative of the American Federation of Labor, there was in- 
augurated the practice of paying per diem, per hour, and piecework 
(plate printers) employees of the Bureau of Engraving and Printing 
time and one-half for overtime, Sunday and holiday work. The em- 
ployees concerned were of the class now commonly referred to as “wage 
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board” employees, their rates of pay having been fixed by the Secre- 
tary rather than by law. At the time there was no specific law govern- 
ing the payment of overtime compensation. 

In addition to the time and one-half for work on holidays, as pro- 
vided in the orders, the employees were paid “gratuity” pay for the 
holidays named in the act of January 6, 1885, 23 Stat. 516, as amended, 
making a total of 214 days’ pay for work on the holiday, in accordance 
with the interpretation of the act by the accounting officers. 13 Comp. 
Dec. 40; 3 Comp. Gen. 411. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, provided for 
the first time a statutory basis for the payment of overtime compensa- 
tion to employees in the several trades and occupations whose wages 
were set by wage boards or other wage-fixing authorities. Comp- 
troller General McCarl construed such statutory provision as abro- 
gating the prior practices relative to compensation for overtime, 
Sunday, and holiday work so far as they were in conflict with the terms 
of the statute, and held that only twice the regular rate of compensa- 
tion (gratuity pay plus straight time rather than time and one-half) 
could be paid for work on legal holidays within the regular tour of 
duty of not more than 40 hours established pursuant to the statute; 
that is, where the holiday work did not constitute “overtime” within 
the meaning of the statute. 13 Comp. Gen. 295; id. 370. You state 
that in accordance with such interpretation officials of the Bureau of 
Engraving and Printing discontinued paying time and one-half for 
holiday work, and thereafter, until 1938, employees received holiday 
gratuity pay plus straight time for holidays worked. 

By Public Resolution No. 127, approved June 29, 1938, 52 Stat. 
1246, it was provided that, whenever employees paid upon a per 
diem, per hour, or piecework basis are “relieved or prevented from 
working” solely because of the occurrence of the holiday, they should 
receive the same pay as for other days on which an ordinary day’s 
work is performed. The decisions of this Office consistently have held 
that when employees within the purview of that law work on a holiday 
(that is, when not “relieved or prevented from working”), they are 
not entitled as a matter of law to gratuity pay in addition to the pay 
for work done. 18 Comp. Gen. 186; id. 191; td. 206. You indicate 
that officials of the Bureau of Engraving and Printing then discon- 
tinued payment of gratuity pay to employees who worked on a holiday 
and paid only straight time. 

In decision of February 7, 1946, 25 Comp. Gen. 584, which you cite, 
it was held that, in view of the differentiation in the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 295, between premium pay for holi- 
day work and for overtime work, indicating a restrictive meaning of 
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the word “overtime,” the overtime compensation provision of the 
1934 statute no longer was required to be construed as precluding 
administrative regulations providing for premium rates of pay for 
work performed on holidays by wage-board employees. As a result 
of that decision, the Administrative Assistant to the Secretary ap- 
proved on March 29, 1946, a recommendation of the Treasury Depart- 
ment Wage Board for the payment of premium pay for holiday work 
at the rate of time and one-half; and on July 10, 1946, the rate was 
changed to double time. 

In the case of John Stuart Kelly, et al. v. United States, a group of 
Government Printing Office employees, sued in the Court of Claims 
to recover additional compensation for work on holidays which had 
been declared to be regular workdays during World War II, under 
the terms of a wage agreement originally entered into in 1924 pursuant 
to the act of June 7, 1924, 43 Stat. 658. The wage agreement provided, 
in pertinent part, as follows: 

Employees required to work on a legal holiday or a special holiday declared 
by Executive order shall be paid at the day rate plus 50 percent for all the 
time actually employed in addition to their gratuity pay for the holiday as 
provided by law. * * * 

The Court held (119 C. Cls. 197) that (1) the employees were 
entitled to holiday gratuity pay under Public Resolution No. 127, 
supra, in addition to pay for actual work on the holidays, and (2) 
section 23 of the act of March 28, 1934, did not render ineffective the 
provisions of the wage agreement calling for payment of the day rate 
plus 50 percent for holiday work. The decision upon the second 
point was not further contested in the courts by the Government but 
the decision upon the first was submitted on certiorari to the Supreme 
Court of the United States, which held to the effect that, aside from 
whether the 1938 law provided gratuity pay for holidays worked, the 
employees were entitled to such pay under the wage agreement. 

The claim of the Bureau of Engraving and Printing employees 
appears to be based upon the contention that the orders of the Secre- 
tary in 1918 authorizing premium pay (time and one-half) for holiday 
work and the practice with respect to gratuity pay under Joint 
Resolution of January 6, 1885, as amended, prior to June 29, 1938, 
have the same legal efficacy as the agreement considered in the court 
decisions respecting Government Printing Office employees. 

Such is not the case, however. The agreement considered by the 
courts came into being as a result of a conference between the em- 
ployees and the Public Printer and approval by the Joint Committee 
on Printing, as specifically provided by the act of June 7, 1924. The 
wage rates determined in accordance with the statute are not subject 
to change oftener than onceeach year. It is evident from the Supreme 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 81 


Court’s decision that the court considered the provision respecting pay 
for holiday work as remaining in effect until changed in the manner 
prescribed by the statute. On the other hand, the wage rates of 
Bureau of Engraving and Printing employees during the period here 
involved were not fixed under any statute similar in effect to that of 
the 1924 statute. Such wage rates were solely in the discretion of 
the Secretary of the Treasury under the specific authority granted in 
annual appropriation acts or the general authority recognized by the 
exceptions in section 5 of the Classification Act of 1923, 42 Stat. 1489. 

It is contended that the 1918 orders of the Secretary remained in 
full force and effect until “lawfully changed,” and that no change was 
authorized by the Secretary until March 29, 1946. That contention 
cannot be sustained. The act of June 4, 1897, 30 Stat. 18, provides 
that the business of the Bureau of Engraving and Printing shall be 
under the immediate control of the Director of said Bureau, subject 
to the direction of the Secretary of the Treasury. It must be pre- 
sumed that the discontinuance in 1934 of holiday premium pay by 
“officials of the Bureau of Engraving and Printing” (quoting from 
your letter) was with the knowledge and consent of the Secretary and 
constituted, in legal effect, an abrogation of the 1918 orders by direc- 
tion of the Secretary within the meaning of the provisions of the 
1897 act just cited and the various annual appropriations relative to 
the rates of pay of certain classes of Bureau of Engraving and Print- 
ing employees, in the absence of evidence of reaffirmation of the orders 
by the Secretary during the period involved—there having been no 
requirement of formality either in the fixing or the changing of wage 
rates. Accordingly, the 1918 orders may not be considered as a basis 
for allowing at this late date claims for premium pay for work on 
holidays between March 28, 1934, and March 29, 1946. 

As to gratuity pay for holidays in addition to pay for work done, 
that pay, so far as concerns the employees here involved, was entirely 
a matter of statute and was not payable as a result of any wage agree- 
ment entered into pursuant to law, such as the one held by the Supreme 
Court to entitle Government Printing Office employees to gratuity 
pay separate and apart from the specific statutes upon the subject. 
That is to say, Bureau of Engraving and Printing employees were 
paid gratuity pay for holidays in addition to pay for work done as 
a matter of right under Joint Resolution of January 6, 1885, as 
amended, rather than as the result of any administrative action. 13 
Comp. Dec. 40 and 3 Comp. Gen. 411, cited above. Of course, upon 
repeal of the 1885 law by Public Resolution No. 127, the right formerly 
enjoyed under the repealed law no longer existed and thereafter 
gratuity pay for holidays was payable only in accordance with the 
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terms of said Public Resolution which, as has been indicated above, 
made no provision for payment for holidays worked but only for 
holidays on which employees were relieved or prevented from working 
because of the occurrence of the holiday. It must be held, therefore, 
that there is no basis for allowing to ungraded employees of the 
Bureau of Engraving and Printing paid upon a per diem, per hour, 
or piecework basis gratuity pay for holidays after June 29, 1938, in 
addition to pay for work done. 

The fact, as indicated in the penultimate paragraph of your letter, 
that on occasion Congressional Committees may have considered the 
pay of employees of the Bureau of Engraving and Printing and the 
Government Printing Office on a parity can have no effect upon the 
disposition of the claims in this case, in the absence of a statute pro- 
viding for assimilation of the pay of the two groups. 

In accordance with the foregoing, claims of the nature discussed 
herein now pending in the General Accounting Office will be disal- 
lowed without further development. Cf. 31 Comp. Gen. 370. 


[B-111028] 


Leaves of Absence—Sick—Application Necessity Prior to 
Separation From Service 


An employee whose resignation fails to indicate that it was necessitated by 
illness or pregnancy and who failed to file an application for sick leave prior 
to separation from the service is not entitled to payment for unused sick leave 


which, under the act of March 14, 1936, could be granted in kind only prior to 
separation. 


Comptroller General Warren to Sylvia F. Fisher, August 7, 1952: 


Reference is made to your letter of July 12, 1952, requesting review 
of the settlement of May 16, 1952, which disallowed your claim for 
payment for sick and annual leave as an employee of the Office of War 
Information, Office of Facts and Figures, Bureau of Intelligence, 
Sources Division, covering the period February 14, 1942 to July 14, 
1942. The disallowance was for the reason that you had exhausted 
your annual leave when you were separated and had not applied for 
nor been granted sick leave. Consequently there was no basis upon 
which you could be paid for the unused sick leave at this time. 

In your request for review, you state that you informed the official 
Government representative of the reason for your resignation which 
was due to pregnancy and that the clerk was negligent in making the 
papers out the way she did. There is on file with your claim, a photo- 
static copy of your resignation dated June 26, 1942, the only reason 
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therefor being “Resigning from the Government service.” It was also 
stated therein that your last work day would be July 2, 1942. No 
mention is made of illness or pregnancy and apparently no applica- 
tion for sick leave was ever filed by you. 

Sick leave under the act of March 14, 1936, 49 Stat. 1162, could be 
granted in kind, only, that is, by permission to be absent from duty 
without loss of pay while still on the rolls of the employing agency 
and any sick leave not so granted and taken prior to separation from 
the service is forfeited. There is no requirement that the administra- 
tive officials inform an employee who is resigning that she might be 
entitled to sick leave should she file for application therefor accom- 
panied by the necessary medical evidence. Accordingly, no negli- 
gence was involved in accepting your resignation as tendered without 
notice of possible rights under the sick leave laws and regulations. 

With respect to your request for information as to what agency 
you may appeal from a decision of this Office you may be advised that 
decisions by the Comptroller General of the United States are final 
and conclusive on all officers or employees in the Executive Branch 
of the Government, and are not appealable to any officer of the Gov- 
ernment. Of course, this does not preclude you from filing a suit in 
a court of competent jurisdiction if you wish to pursue that course. 

Upon review, the disallowance of your claim appears proper, and 
said action must be and is sustained. 


[B-110641] 


Leases—Damages—Removal of Fixtures and Personalty— 
Government’s Liability as Lessee 


Under a lease which expressly granted to the Government the right to rebuild, 
remodel, recondition, rehabilitate, convert and change the leased premises with- 
out obligation to restore or reconvert at the termination of the lease or to 
account for any of the original fixtures removed during conversion, there is no 
legal liability on the part of the Government as lessee to reimburse the lessor 
for the value of certain fixtures and personal property alleged to have been 
removed from the premises during the Government’s occupancy. 


Comptroller General Warren to Mary Fleming Maxwell, August 11, 
1952: 


Reference is made to your letter of June 3, 1952, concerning your 
claim for $705 representing the value of certain fixtures and personal 
property alleged tc have been removed from the premises at 6802 
Carnegie Avenue, Cleveland, Ohio, leased to the Government under 
lease number HA-2504-h1-40, dated May 18, 1943, which claim was 
disallowed by settlement dated April 18, 1952. 
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Under the cited lease, Mr. Maxwell and you let the premises therein 
described to the United States for a term of seven years beginning May 
18, 19438. On January 23, 1951, or over eight months after the expira- 
tion of the lease, you filed the above claim in which you indicated that 
the various items comprising your claim consisting of fixtures and 
personal property were removed from the premises by the workmen 
engaged in conversion of the premises from a one-family to a three- 
family dwelling for the purpose for which leased. It is indicated in 
the claim as originally filed that there was no inventory of the involved 
items made by vou prior to the time the Government took possession of 
the premises a1.d so far as the record shows, none was made by the 
administrative agency. None of the items of your claim generally 
regarded as personal property are included or made a part of the lease. 

Under paragraph 4 of the said lease of May 18, 1943, the Government 
was granted the right to “build, rebuild, remodel, recondition, rehabil- 
itate, convert, change, and alter the Premises, and install and maintain 
additions and structures thereto, including internal and external 
changes.” Further, it was granted the right to “change the number 
of living units in the Premises and attach fixtures thereto, and make 
any and all improvements thereto.” The rights thus granted were to 
be exercised in accordance with plans and specifications submitted to 
and approved in writing by you as lessor and it was provided that the 
Government might make such reasonable variations from, and modi- 
fications in, such plans and specifications originally approved by you 
us the Government deemed necessary in the course of the conversion. 
Also, it was expressly provided that the Government should be under 
no obligation to restore or reconvert the premises to their condition at 
the time of the execution of the lease. No reservation is made in 
either the lease or the specifications concerning any of the items covered 
by your claim, that is, such items were not excepted from the foregoing 
rights granted the Government incident to the conversion of the 
property for use by the Government. 

The record shows that pursuant to the provisions of said paragraph 
4 of the lease, plans and specifications were prepared by the Govern- 
ment’s representatives and approved and signed by you on or about 
April 1, 1943. Paragraphs 30, 31, 32, and 33 of the specifications 
expressly provided for the removal of, adding to, and the rearrange- 
ment of plumbing and heating fixtures. 

It is administratively reported that on or about May 12, 1950, or 
about five days prior to the expiration of the Government’s term, the 
Government’s manager of the property accompanied you on an inspec- 
tion of the property and that you made no reference at that time to the 
missing items now covered by your claim. 
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Insofar as concerns the items in your claim generally regarded as 
fixtures and a part of the realty, there of course, is no legal liability 
on the Government to reimburse you for any of such items in view of 
the express provisions of paragraph 4 of the lease which authorized 
the Government to rebuild, remodel, recondition, rehabilitate, convert 
and change the involved premises with no obligation to restore or 
reconvert at the termination of the lease or to account for any of the 
original fixtures removed during the reconversion. 

With respect to the items in your claim generally, regarded as 
personalty, it is not established as to which, if any, of those items were 
on the premises at the beginning of the Government’s lease, other than 
your statement that such was the case. Neither is there anything in 
the record establishing the identity of the persons removing same 
except your statement indicating that such items were removed by the 
workmen effecting the conversion of the premises. While the record 
indicates that there was some personal property in the building at the 
time the Government’s representatives prepared the inspection report 
and cost estimate of conversion prior to the effective date of the lease, 
there is no definite information as to the amount of such personal 
property. 

It is incumbent upon a claimant to establish his claim. On the pres- 
ent record, the validity of your claim, insofar as it concerns the 
personal property is at least open to doubt. Hence, it is not estab- 
lished. The accounting officers of the Government are not required or 
authorized to certify for payment claims of doubtful validity. See 
Longwill v. United States, 17 C. Cls. 288; Charles v. United States, 
19 td. 316. 

Even if it were established that the personal property was on the 
leased premises at the beginning of the Government’s lease if such 
property—as indicated in your letters—was taken by the workmen 
engaged in the conversion of the premises, since your claim in that 
respect is not based on contract but is one sounding in tort, there 
would be no liability therefor or authority for allowance by this Office 
for the reason that at the time such conversion was completed on or 
about September 1, 1943, or prior to the date of the Federal Tort 
Claims Act, 60 Stat. 842, the law was well established that the United 
States was not responsible for torts arising from the action of its 
officers, agents, or employees. See Hart v. United States, 95 U.S. 316; 
Langford v. United States, 101 U. S. 341; German Bank v. United 
States, 148 U. S. 573, 579; Tempel v. United States, 248 U. S. 121; 
United States v. Holland-American Line, 254 U. S. 148, 153; Journal 
and Tribune Company v. United States, 254 U. S. 581, 585. 

Accordingly, as there appears no legal basis for payment of your 
claim, the settlement of April 18, 1952, is sustained. 
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[B-110845] 


Leaves of Absence—Annual—Service Credits—Annual and 
Sick Leave Act of 1951 


In view of the Civil Service Commission determination that Aleut workmen on 
the Pribilof Islands who prior to January 1, 1950, had the status of piecework 
employees and who were converted on that date to the status of regular full-time 
employees could not be credited for retirement purposes with service prior to 
January 1, 1950, said workmen may not count service performed prior to that 
date in determining the annual leave credits to which they are entitled under 
the Annual and Sick Leave Act of 1951. 

Comptroller General Warren to the Secretary of the Interior, 


August 11, 1952: 


Reference is made to letter of July 15, 1952, from the Administrative 
Assistant Secretary, requesting decision with respect to the service 
which may be counted toward establishing the annual leave credits 
under the Annual and Sick Leave Act of 1951, 65 Stat. 679, in the case 
of Aleut workmen on the Pribilof Islands. 

Section 203 (a) of the Annual and Sick Leave Act of 1951, provides 
as follows: 

Officers and employees to whom this title applies shall be entitled to annual 
leave with pay which shall accrue as follows— 

(1) one-half day for each full biweekly pay period in the case of officers and 
employees with less than three years of service, 

(2) three-fourths day for each full biweekly pay period (except that the 
accrual for the last full biweekly pay period in the year shall be one and one- 
fourth days) in the case of officers and employees with three but less than 
fifteen years of service, and 

(3) one day for each full biweekly pay period in the case of officers and 
employees with fifteen years or more of service. 


In determining years of service for the purposes of this subsection, there shall 
be included all service creditable under the provisions of section 5 of the Civil 
Service Retirement Act of May 29, 1930, as amended, for the purposes of an 
annuity under such Act and the determination of the period of service rendered 
may be made upon the basis of an affidavit of the employee. * * * 

The question of service creditable toward Civil Service retirement 
appears to have been presented by your Department to the Civil Serv- 
ice Commission accompanied by a full statement of the status of these 
Aleut workmen particularly with respect to the adoption, January 
1, 1950, of a new wage and employment practice—it being stated that 
prior to that date the employees had the status of “piecework em- 
ployees”—as distinguished from a “full time, year round basis” after 
said date. In letter of April 20, 1951, to your Department, the Civil 
Service Commission concluded that such workmen could count service 
for Civil Service retirement purposes only from January 1, 1950. In 
decision of this Office, December 14, 1951, 31 Comp. Gen. 215, to the 
Civil Service Commission, with respect to service which may be 
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counted in establishing the annual leave credits under the new leave 
act, it was stated at page 219: 

From the foregoing, it fairly may be concluded that the Congress did not in- 
tend that service be actually creditable for annuity purposes before being used 
to determine an employee’s leave scale but rather had reference to potentially 
creditable service, that is, service which could form the basis for an annuity 
at some future date. Therefore, all parts of question No. 2, general and specific, 
are answered in the affirmative, it being understood that, in each instance, the 
service involved is potentially creditable for retirement purposes. 

In view of the determination by the Civil Service Commission that 
the Aleut workmen could not be credited for retirement purposes 
with service prior to January 1, 1950, it must be concluded that service 
prior to that date is not potentially creditable for retirement purposes. 
It appears to be the intent of the statute that any service, actual or 
potential, not creditable for retirement purposes, properly is for ex- 
clusion in determining years of service for the purposes of section 203, 
supra. Hence, it is concluded that the workmen here involved could 
not count service rendered prior to January 1, 1950, in determining 
the annual leave credits to which entitled under the new Annual and 
Sick Leave Act of 1951. 


[B-111248] 


Traveling Expenses; Subsistence—Per Diems—Place at 
Which Regular Duties are Performed as Constituting Head- 
quarters 


A Senate committee employee in Washington who maintains a residence in 
Philadelphia to which he travels for personal reasons but who performs all, or 
substantially all, of his duties in Washington, has an official station in the latter 
city and is not entitled to per diem in lieu of subsistence at either place or to 
traveling expenses or cost of transportation for such travel between Washington 
and Philadelphia; also, if the employee were employed by the Department of 
Defense and “stationed” in Philadelphia while detailed on a reimbursable basis 
to a Senate committee in Washington, his duty station, as a matter of fact, 
would still be Washington, and therefore, he would not be entitled to said per 
diem and traveling expenses. 


In the absence of statutory authority therefor, appropriated funds of a Govern- 
ment agency may not be used to pay the salaries of employees appointed for 
the sole purpose of detailing their services to a Congressional committee. See 
21 Comp. Gen. 1055. 


Comptroller General Warren to George F. Thompson, U. S. Senate, 
August 11, 1952: 


Reference is made to your letter of August 7, 1952, presenting for 
an opinion certain questions concerning a present employee of a 
Senate Committee, as follows: 

The place of residence of this employee is Philadelphia, Pennsylvania. Is he 
entitled to a per diem allowance in lieu of subsistence while in Washington, D. C.? 


Is he entitled to a similar allowance while in Philadelphia? Is he entitled to 
276088°—54——_-8 
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be reimbursed for travel expenses from Washington to his place of residence 
(Philadelphia), and from his place of residence to Washington? 

In the event that this same person were to be employed by the Department 
of Defense and stationed in Philadelphia, his place of residence, and were de- 
tailed to a Senate Committee in Washington, on a reimbursable basis, for periods 
of three months to be renewed at the request of the Committee, would the em- 
ployee be entitled to per diem allowance in lieu of subsistence while in Wash- 
ington? Would he be entitled to a similar allowance while in Philadelphia? 
Would he be entitled to be reimbursed for travel expenses from Washington to 
his place of residence, and from place of residence to Washington, such travel 
being for the convenience of the employee? 


Said questions are answered in the order presented : 

1. For the purpose of replying to the questions, it is assumed that 
in his present employment the employee referred to performs all, or 
substantially all, of his official duties in Washington, D. C., and that 
he travels to Philadelphia only for personal reasons or incident to 
visiting his home. If that assumption be correct, the employee’s 
official station as a matter of fact is Washington, D. C., and there is 
perceived no proper legal basis upon which he is entitled to per diem 
in lieu of subsistence in that city, or in Philadelphia. Neither is there 
perceived a proper legal basis upon which he is entitled to traveling 
expenses or cost of transportation for travel between Washington and 
Philadelphia. 

2. The official station of an employee is a matter of fact and not 
merely one of administrative designation. It consistently has been 
held that an employee’s official or permanent duty station is the place 
at which he actually is stationed ; that is, the place where the employee 
expects, and is expected, to spend the greater part of his time. From 
the facts recited in your second question, it is understood that the 
employee in this case would not be expected to perform any duty in 
Philadelphia as an employee of the Department of Defense; rather, 
his services would be devoted for an indefinite period to the work of a 
Senate Committee. Applying the established rule of the courts and 
accounting officers of the Government to the related circumstances, it 
reasonably must be concluded that Washington, D. C., would, for the 
purpose of this case, be the official or permanent duty station of the 
employee involved. See Fidelity & Deposit Co.of Maryland v. United 
States, 55 F. 2d 100; 15 Comp. Gen. 1097; 19 id. 347; 27 Comp. Gen. 
657; 31 Comp. Gen. 289; 25 Comp. Gen. 136. Paragraph 46 of the 
Standardized Government Travel Regulations provides: 


Under no circumstances will per diem in lieu of subsistence be allowed an 
employee at his permanent duty station. 


Accordingly, allowance of per diem to the employee incident to duty 
in Washington would be unauthorized. In line with the conclusion 
that Washington would be the employee’s official station, the allowance 
of per diem, travel and transportation expenses in connection with 
travel to Philadelphia for personal reasons would be unauthorized. 
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Your questions are answered accordingly, and the rules followed 
by your office, as outlined in the fourth paragraph of your letter, 
would appear to apply the law correctly. 

It may be added that this Office from time to time has had occasion 
to question the propriety of the appointment of an employee by one 
agency solely for the purpose of detailing his services to a congres- 
sional committee—an element which inferentially is present in the 
hypothetical situation set forth in your second question. See, in that 
regard, 21 Comp. Gen. 1055, 1059. 


[B-106300] 


Retired Foreign Service Officers—Reemployment—Con- 
current Receipt of Salary and Annuity 


Under the compulsory retirement for age provision of section 204 of the act of 
June 30, 1932, a Foreign Service officer retired for age may not be appointed to 
a full-time position in another agency of the Federal Government unless specif- 
ically authorized in the manner set forth in said act. 


There is no prohibition of law against the reemployment in the executive civil 
service of a former Foreign Service officer below the age of automatic retirement 
who has been retired because of disability or incapacity, or on his own applica- 
tion, or “selected out” under the provisions of section 637 of the Foreign Service 
Act of 1946, as amended; however, such officer may not receive his retirement 
annuity concurrently with the salary of a full-time civil service position. 


Comptroller General Warren to the Director, Central Intelligence 
Agency, August 12, 1952: 


Reference is made to your letter of October 29, 1951, requesting a 
decision upon certain questions involving the proposed employment 
of retired Foreign Service officers as well as the right of such officers 
to retain their retirement annuities upon employment in other Govern- 
ment agencies. You may be advised that action in this case was 
delayed pending the receipt of a report from the Department of State 
in the matter which report now has been received. 

In your letter reference is made to section 2 of the act of July 31, 
1894, 28 Stat. 205, 5 U.S. C. 62, which provides, in pertinent part, that : 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law * * *. 

Your questions, which follow, are predicated in part upon those 
provisions : 

1. May a Foreign Service officer, retired for age and in receipt of an annuity 


exceeding $2,500.00 per year, be appointed to a full-time position with another 
agency of the Federal Government? 
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2. May a Foreign Service officer, retired for disability or incapacity and in 
receipt of an annuity exceeding $2,500.00 per year, be appointed to a full-time 
position with another agency of the Federal Government? 

8. May a Foreign Service officer, retired upon his own application (under Sec. 
636 of the Foreign Service Act of 1946) and in receipt of an annuity exceeding 
$2,500.00 per year, be appointed to a full-time position with another agency of 
the Federal Government? 

4. May a Foreign Service officer, “selected out” (under the provisions of Sec. 
637 of the Foreign Service Act of 1946) and in receipt of an annuity exceeding 

2,500.00 per year, be appointed to a full-time position with another agency of 
the Federal Government? 

5. If any retired Foreign Service officer enumerated above may be appointed 
to a full-time position with another agency of the Federal Government, may 
he continue to receive his annuity concurrently with the salary of his full-time 
position? 


In Office decision of August 6, 1936, 16 Comp. Gen. 121, also referred 
to in your letter, it was held that, while there was no prohibition 
in the Foreign Service retirement act against the reemployment in 
the Executive civil service of a Foreign Service officer retired for 
disability, there was no authority for the payment of his retirement 
annuity concurrently for the period of such employment. Although 
the retirement annuity in that case was less than $2,500 it was not 
considered necessary to restrict that ruling to cases involving amounts 
less than $2,500 because it was realized that a retired civilian employee 
does not hold an office within the meaning of the 1894 statute, supra. 

Referring specifically to question No. 1, involving the reemployment 
of Foreign Service officers retired for age, your attention is invited 
to the provisions of section 204 of the act of June 30, 1932, 47 Stat. 
404 (5 U.S.C. 715a), as follows: 

On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of 
the District of Columbia who shall have reached the retirement age prescribed 
for automatic separation from the service, applicable to such person, shall 
be continued in such service, notwithstanding any provision of law or regulation 
to the contrary: Provided, That the President may, by Executive order, exempt 
from the provisions of this section any person when, in his judgment, the 
public interest so requires: Provided further, That no such person heretofore 
or hereafter separated from the services of the United States or the District 
of Columbia under any provision of law or regulation providing for such 
retirement on account of age shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or the District 
of Columbia: Provided further, That this section shall not apply to any person 


named in any Act of Congress providing for the continuance of such person 
in the service. 


In view of the provisions of that act, it appears that the reemploy- 
ment of Foreign Service officers, automatically retired for age, in 
other branches of the Federal service would be precluded unless 
specifically authorized in the manner set forth therein. Question 1 is 
answered accordingly, and, because of the nonapplicability of the 
1894 statute, as previously indicated, questions 2, 3 and 4 are answered 
in the affirmative. 
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With respect to question 5 it may be stated that the retired officer 
involved in the decision of this Office dated August 6, 1936, supra, 
filed a suit in the Court of Claims and obtained judgment in his 
favor. See Brunswick v. United States, 90 C. Cls. 285. However, 
while the decisions of the Court of Claims are followed herein in 
many instances they are not binding upon this Office in the absence 
of affirmation by the Supreme Court of the United States. Moreover, 
the Department of State continued to suspend the retirement annuities 
of Foreign Service officers during the periods they were employed 
in the Government service even after the enactment of the Foreign 
Service Act of 1946, as amended, 60 Stat. 999, that Department 
apparently being of the view that no change oecurred in the situation 
by reason of the enactment of that statute. 

In view of the obvious inequity of permitting foreign service 
officers retired for disability to receive both retirement annuity and 
full compensation in another Government agency, when not permitted 
if reemployed in the foreign service, and when all other officers or 
employees of the Government when retired and reemployed are re- 
quired, with certain statutory exceptions, to forego a portion or all 
of their retired pay (military or civilian) or have their civilian active 
duty pay reduced, this Office does not feel warranted in making any 
change in the views expressed in 16 Comp. Gen. 121. Accordingly, 
question 5 is answered in the negative. 


[B-102097] 


Appropriations—Availability—Fire Fighting Services— 
Mutual Aid Agreements Between Government Agencies 
and Municipalities 


While the head of a Government department or agency is not authorized to 
expend funds appropriated for Federal fire fighting facilities in fighting fires in 
civilian communities, whether the Federal reservation is within or without the 
territorial limits of a city or other local fire district, since funds thus far ex- 
pended by the Navy Department in carrying out mutual aid fire fighting agree- 
ments are administratively reported to be trifling in comparison to the value 
of the protection thus secured to Government property, no further objection will 
be made to payments under existing agreements, provided the matter is presented 
to Congress to secure legislative authority for such agreements. 


Comptroller General Warren to the Secretary of the Navy, August 
13, 1952: 


Reference is made to letter of April 25, 1952, from the Under 
Secretary of the Navy requesting a decision as to the legality of 











92 DECISIONS OF THE COMPTROLLER GENERAL (32 


certain mutual aid fire fighting agreements between naval shore 
establishments and counties and municipalities where (a) the Gov- 
ernment activity is physically located within the territorial limits 
of the governmental subdivision concerned, and (b) the Government 
activity is physically located outside the territorial limits of the 
governmental subdivision concerned. 

The current question of the legality of this type of agreement 
arose in the site audit of overtime payments to civilian fire fighters 
of the Navy for services rendered beyond the limits of the Norfolk 
Naval Shipyard and Naval Base pursuant to agreements between 
such activities and the cities of Norfolk and Portsmouth, Virginia, 
providing generally for mutual assistance in fighting fires within the 
Navy installations and elsewhere within the limits of the respective 
cities upon request of the Navy and the city fire officials. Such agree- 
ments contain no provision with respect to the payment for the assist- 
ance rendered by either of the parties thereto except that the revised 
agreement of March 1, 1951, with the City of Norfolk, specifies that 
the mutual assistance will be rendered at no cost to either of the 
parties. 

Exceptions were taken to the payments referred to above for the 
reasons that, in the absence of specific authority, the use of appro- 
priated funds for fighting fires on private property where property 
of the United States is not endangered, is in contravention of section 
3678 of the Revised Statutes, 31 U. S. C. 628, requiring the applica- 
tion of appropriations solely to the objects for which made and no 
other, and since under the provisions of title 27, section 11, Code of 
Virginia, 1950, it is the legal duty of the political subdivisions of 
that commonwealth to extinguish fires within their respective limits, 
the mutual aid agreements contravene the rule settled by decisions 
of this Office, 24 Comp. Gen. 599, 26 id. 382, holding that appropri- 
ated funds may not be paid to a municipality for fighting fires on a 
Government reservation within the limits of a city which legally is 
required to extinguish such fires. 

The Under Secretary’s letter states generally that various naval 
establishments now depend almost entirely upon outside aid for fire 
protection and in some remote areas Navy fire fighting facilities 
afford the only protection immediately available to adjacent civilian 
communities, many of which are inhabited mainly by persons con- 
nected with the naval activities. It is further stated that other areas 
are covered by mutual aid agreements of the type here involved. 

Specifically, the letter contends, in effect, that such agreements are 
entered into in pursuance of implied powers necessarily incident to 
the general powers and duties of the Secretary of the Navy in respect 
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to the custody, use and preservation of public property placed in 
his charge as prescribed by section 161 of the Revised Statutes, 5 
U.S.C. 22 (in re Nagel, 39 Fed. 833, 851) ; that the agreements imple- 
ment the policy fixed by Navy Department General Order 5, dated 
February 10, 1947, governing cooperative working arrangements with 
State and other local authorities; that since direct reimbursement for 
fire fighting or other services in an emergency has been deemed au- 
thorized by that part of section 3769 of the Revised Statutes as revised 
and amended, 31 U. S. C. 665, permitting the acceptance of voluntary 
services or the employment of personal services in excess of that 
authorized by law in emergencies involving the safety of human 
life or the protection of property, mutual aid agreements for the fur- 
nishing of such services on a reciprocal basis appear to be legal. Also, 
it is stated that such agreements merely recognize the historical inci- 
dence of emergencies involving fires and attempt to anticipate them 
without changing the substance of the emergency situation; and that 
such agreements assuring the prompt and effective cooperation vital 
to any fire protection plan are essential even if the furnishing of such 
protection be the legal duty of the municipality since the involved 
function is governmental rather than proprietary (19 R. C. L. 1116), 
and the municipality is not liable in tort for misfeasance or nonfea- 
sance in performing its statutory duty in that respect (38 Am. Jur. 
626). 

The letter states further that the primary objective of the agree- 
ments is to secure maximum fire protection of Government property 
at a minimum cost rather than the incidental concomitant benefit 
to the civil community and that no additional personnel is required, 
or increased labor costs incurred, unless overtime is involved for which 
payments for off station fire fighting in the Norfolk area for 1950 
aggregated only $179.52; and contends that in the accomplishment 
of the objectives of the agreements, there is no diversion of funds 
appropriated for such purposes within the purview of section 3678 
of the Revised Statutes since in the final analysis the involved funds 
are expended for fire fighting service and equipment. It is urged 
that the disallowance of the questioned payments would necessitate 
cancellation of the agreements to the extreme detriment of both the 
Navy and the civil communities, requiring an immediate reevalua- 
tion of both manpower and equipment needs for fire protection which 
would result in incurring additional expenses for fire fighting facil- 
ities greatly increasing budgetary problems and placing a critical 
financial burden upon the Navy. It is impliedly urged that invali- 
dation of these agreements and payments thereunder would negate 
to that extent the broad responsibilities of the Secretary of the Navy as 











94 DECISIONS OF THE COMPTROLLER GENERAL [32 


set forth in the report of the Committee on Appropriations, House 
of Representatives, on the General Appropriation Bill, 1951, which 
became the act of September 6, 1950, Public Law 759, 64 Stat. 595, 
to the effect that administrative officials must so manage activities 
under their control as to expend as little as possible out of funds appro- 
priated therefor. 

The rule that Federal appropriations are not available to pay the 
cost of fighting fires outside of United States reservations where 
Government property is not endangered, is grounded in the substan- 
tive law of the nation, both Federal and State, and is amply supported 
by authoritative decisions of the courts and in recognized legal com- 
mentaries, referred to in the numerous decisions of the accounting 
officers of the United States on the subject, particularly 24 Comp. 
Gen. 599; 26 id. 382; 30 id. 376; cited and discussed in the letter of 
April 25. The sound reasons underlying the rule are fully set forth 
in said decisions and need not be repeated here. 

With reference to the additional arguments advanced in the Under 
Secretary’s letter in support of these agreements, there can be no ques- 
tion but that the Secretary of the Navy is not only authorized but is 
required to take all steps within his powers and duties to preserve 
such property as is placed within his custody or that the objectives of 
these mutual aid agreements is to provide protection against loss by 
fire of Navy property. But it is equally apparent that said Secretary 
legally may not exceed the powers vested in him in providing such 
protection, however economical and administratively desirable his 
plans in that respect may be. 

The wisdom and advisability of extending the public policy in this 
respect to include the use of Federal appropriations for fighting fires 
outside of United States reservations where Government property is 
not endangered, is for the Congress to decide and to authorize by ap- 
propriate legislative enactment if deemed by it to be desirable and 
necessary. Hence, such matters properly are not for inauguration by 
the administrative and accounting officers of the Government without 
legal sanction. 

It is true that the Congress from time to time has authorized the use 
of appropriated funds to provide Federal fire fighting facilities on 
United States reservations, including those of the Navy. However, 
such enactments properly are to be regarded as directed solely to the 
protection of Federal property either for security reasons or as sup- 
plementing for that purpose, inadequate local fire fighting facilities, 
or even wholly in lieu thereof where such local facilities are not reason- 
ably available. Hence, under the mandatory provisions of section 
3678 of the Revised Statutes, the funds thus made available may not be 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 95 


diverted to fire fighting outside of Federal reservations unless Federal 
property is endangered by such fires. 

Clearly then, in the absence of a specific legislative grant of power, 
it may not be said that the head of a department or agency of the 
Government is authorized to expend funds appropriated for Fed- 
eral fire fighting facilities in fighting fires in civilian communities 
whether the involved Federal reservation is within or without the 
territorial limits of a city or other local fire district. 

In answer to question (a) posed in the letter of April 25 involving 
United States reservations located within a city or other local fire 
district limits, since it is the statutory duty of such political sub- 
divisions to furnish fire protection and services to all property within 
their territorial limits, mutual aid agreements purporting to require 
the use of Federal fire fighting facilities outside of such Federal 
reservations in return for the use of local fire fighting facilities on a 
United States reservation, would contravene not only the provisions of 
3678 of the Revised Statutes but also section 3732 thereof, 41 U.S. C. 
11, which prohibits the making of contracts on behalf of the United 
States unless authorized by law or within appropriations therefor. 
The existing laws generally do not provide either authority or funds 
for that purpose. 

With reference to question (b) involving United States reservations 
located outside of a city or other fire district limits, in the absence 
of any provision of law authorizing the use of Federal fire fighting 
facilities beyond the limits of United States reservations unless Fed- 
eral property is endangered, mutual aid fire fighting agreements also 
would contravene the provisions of the cited sections 3678 and 3732 of 
the Revised Statutes. 

However, the practice is indicated to have long existed; it is one 
which, under the prior voucher audit of the Government, apparently 
had not come to the attention of the Government accounting officers; 
and the extra expenditures are reported to be trifling as compared to 
the value of the fire fighting protection thus secured to Government 
property and which otherwise could be obtained only at greatly in- 
creased expense to the United States. In view thereof, this Office will 
remove any exceptions still outstanding and raise no further objec- 
tions to such mutual aid agreements with the understanding that the 
matter be presented by your department to the Congress, upon its 
reconvening, with a view to securing legislative authority for such 
agreements upon such terms and conditions as may be warranted. 

Since information informally coming to the attention of this Office 
indicates the practice may exist as well in the Departments of the 
Army and Air Force, as to their installations, it may be that you will 
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wish to correlate the needs of all the departments within the Depart- 
ment of Defense and make such legislative proposals in this regard as 
will meet the needs of all the constituent departments within the De- 
partment of Defense. 


[B-107309] 


Subsistence—Per Diem—Headquarters—Temporary Relo- 
eation of Organization 


An Air Force officer who, with his organization, underwent a temporary change 
of station for training purposes due to lack of space at his proper station, is not 
entitled to per diem under paragraph 3c (1), Army Regulations 35-4820, tor 
performing duty with his assigned organization at the temporary location; 
neither is such officer entitled to per diem, incident to such temporary duty, under 
the Joint Travel Regulations which became effective during the period of 
relocation. 


Comptroller General Warren to Lt. Col. M. F. Hinch, Department 
of the Air Force, August 14, 1952: 


Reference is made to your letter of July 19, 1951, forwarded to this 
Office by the Deputy Director of Finance, Department of the Air 
Force, under date of June 24, 1952, requesting decision whether you 
are authorized to make payment on a voucher submitted therewith, 
covering payment of per diem to First Lieutenant William E. Woods, 
USAF, for the period December 3, 1950, to July 2, 1951. 

By General Orders No. 74 (corrected copy), July 28, 1950, Head- 
quarters, Lackland Air Force Base, San Antonio, Texas, the 3740th 
Basic Military Training Group, and assigned organizations as indi- 
cated, including Headquarters and Headquarters Squadron of such 
group, were moved at current strength to Sheppard Air Force Base, 
Texas, for temporary change of station of not to exceed 150 days for 
the purpose of training basic airmen for whom space was not avail- 
able at Lackland Air Force Base. It was stated therein that the com- 
manding officer at Sheppard Air Force Base would furnish logistic 
support including rations, quarters, housing and equipment. You 
state that the period of such duty later was extended to 210 days and 
that such organization had not returned to Lackland Air Force Base 
at the time you wrote your letter. Paragraph 135, Special Orders No. 
235, same headquarters, dated November 29, 1950, placed Lieutenant 
Woods—a member of Headquarters and Headquarters Squadron of 
said group—on indefinite temporary duty and directed that he proceed 
to Sheppard Air Force Base on or about December 1, 1950, and report 
to the commanding officer of his organization at that base, for the pur- 
pose of training basic airmen, upon completion of which he was to 
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return to his proper station. The period of such temporary duty was 
terminated by paragraph 164, Special Orders No. 150, same head- 
quarters, June 21, 1951, and paragraph 165 of the same orders effected 
his release from assignment and duty with “PP”—apparently an ab- 
breviation for “permanent party”—3742nd Training Squadron of 
the above-mentioned group, and assigned him to Headquarters and 
Headquarters Squadron, 3700th Basic Military Training Group at 
Lackland Air Force Base, “EDCSA 23 Jun 51.” The latter date was 
changed to July 9, 1951, by paragraph 97, Special Orders No. 164, 
July 9, 1951. 

Paragraph 3c (1), Army Regulations 35-4820, states that it is the 
responsibility of officers issuing orders, to determine when per diem 
should not be paid for periods of temporary duty, and it is provided 
that appropriate language barring payment of per diem “will be 
included in orders in any case where the temporary duty enjoined is 
performed as an assigned or attached member of a military organi- 
zation.” Since the inclusion of language barring payment of per 
diem is mandatory “in any case” where the directed temporary duty 
is to be performed as an assigned or attached member of a military 
organization, it appears clear that the provisions of said paragraph 
3¢ (1) do not contemplate the payment of per diem when duty is 
performed under such circumstances and since the orders of November 
29, 1950, directed that the officer proceed to Sheppard Air Force Base 
for the performance of temporary duty with the 3740th Basic Military 
Training Group, the organization to which he was attached, no right 
to per diem accrued to him under such regulations. Hence, the officer 
is not entitled to per diem from the date he started serving with his 
organization December 3, 1950, to March 31, 1951. 

On April 1, 1951, the date the Joint Travel Regulations par. 4200, 
4201 became effective, Lieutenant Woods was performing temporary 
duty with the organization to which he was assigned and apparently 
that temporary status arose only because that organization was tem- 
porarily located at Sheppard Air Force Base. No provision has been 
found in the said Joint Travel Regulations which may be considered 
as authority for reviving—on the date the regulations became effec- 
tive—the per diem status of an officer so situated and since it appears 
that the officer’s status remained unchanged until he commenced 
travel on July 3, 1951, he is not entitled to per diem for the period 
April 1, 1951 to July 2, 1951, inclusive. Cf. B-56672 dated April 4, 
1946. 

Accordingly, you are advised that there is no authority for the 
payment of the officer’s claim and the submitted voucher will be 
retained in this Office. 
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[B-110491] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Employment with Private Corporations Seized 
by the Government 


The term “any corporation” as used in the double compensation restriction pro- 
visions of section 212 of the act of June 30, 1932, as amended, contemplates cor- 
porations which properly may be regarded as instrumentalities of the United 
States and does not embrace wholly private corporations which have been seized 
by the Government under the Trading with the Enemy Act of 1917, as amended, 
and therefore, said section 212 is not applicable to a retired Army officer who 
accepts a position with a corporation which has been seized and is being operated 
by the United States under the Trading with the Enemy Act of 1917, as amended. 
at a salary in excess of $3,000 per annum. 


Comptroller General Warren to the Secretary of Defense, August 


22, 1952: 


Reference is made to letter dated June 25, 1952, from the Acting 
, S 
Secretary of Defense, with enclosures, requesting a decision (1) as to 
whether section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, 
5 U.S.C. 59a, is applicable to an officer of the Army, retired for physi- 
cal disability in line of duty, but not the result of combat or an explo- 
sion of an instrumentality of war, who accepts a full or part time 
position at a salary in excess of $3,000 per annum, with a corporation 
which has been seized and is being operated by the United States Gov- 
ernment under the Trading with the Enemy Act of 1917, 40 Stat. 411, 
as amended ; and (2) if the answer to question (1) be in the affirmative, 
whether his employment as a consultant upon a fixed fee basis with 
such corporation would result in a different answer. 

It is indicated in the submitted papers that the retired officer has 
been employed at various times during the period 1947 through 1950 
with two foreign corporations of which the United States Government 
has acquired the majority of the capital stock under the authority 
contained in the Trading with the Enemy Act of 1917, supra. 

Section 212 of the act of June 30, 1932, 47 Stat. 406, as amended, 5 
U.S. C. 59a, in pertinent part, is as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, appoin- 
tive or elective * * * under uny corporation, the majority of the stock of 
which is owned by the United States, shall be entitled, during the period of such 
incumbency, to retired pay from the United States for or on account of services 
as a commissioned officer * * * at a rate in excess of an amount which 
when combined with the annual rate of compensation from such civilian office 
or position, makes the total rate from both sources more than $3,000 * * *, 
[Italics supplied.] 

While a literal interpretation of the underscored language in the act 
just quoted would indicate that the limitation contained therein 
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applies to any an‘ all corporations of which the United States owns a 
majority of stock, yet after careful analysis of the conditions and 
circumstances existing at the time of enactment of the aforesaid lim- 
itation it is not considered that the Congress intended any such absolute 
restriction. This Office has been advised informally by the Office of 
Alien Property that by 1932, the year the statutory limitation in 
question was enacted, seizures under the act of October 6, 1917, long 
since had ceased and that at that time the United States owned no 
substantial interest in private concerns which formerly had been 
seized under such statute. Moreover, there has been found nothing 
in the legislative history of section 212 evidencing an intent on the part 
of the Congress that the term “any corporation” should embrace 
private corporations seized by the United States under the authority 
of the Trading with the Enemy Act of 1917, as amended. In that 
connection, it may be pointed out that it is a well-settled principle 
of statutory construction that the operation of a statute is to be 
restrained within narrower limits than its words import where it is 
evident that the literal meaning of its language would extend to cases 
which the Legislature never designed to embrace within it. See 
Brewer v. Blougher, 14 Pet. 178; United States v. Trans-Missouri 
Freight Association, 166 U. S. 290; McKee v. United States, 164 U. S. 
287 ; and Petri v. Commercial National Bank, 142 U. S. 644. 

In line with the foregoing, it reasonably may be concluded that the 
term, “any corporation,” as used in section 212, swpra, was directed, 
generally, to such corporations—the majority of stock of which is 
owned by the United States—that actually perform governmental 
functions; are subject to Government control, and properly may be 
regarded as instrumentalities of the United States. Conversely, the 
scope of such term was not intended to embrace wholly private corpo- 
rations which may have been seized by the Government under the 
Trading with the Fnemy Act of 1917, as amended. The first question 
presented in your letter is answered accordingly, thus rendering 
unnecessary a reply to the alternative question. 


[B-109909] 


Appropriations— Working Capital Funds—Bureau of 
Standards—Advances From Other Appropriations 


The act of June 29, 1950, which established a Working Capital Fund to initially 
finance all of the authorized activities of the Bureau of Standards and appro- 
priated the initial working capital thereto provided that the Fund “shall be 
reimbursed” from applicable appropriations and funds, and therefore, advances 
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from other appropriations or working funds available to said Bureau may not 
be made to the Working Capital Fund in order to provide additional working 
capital. 


Comptroller General Warren to the Secretary of Commerce, August 
25, 1952: 


Reference is made to letter of the Acting Secretary of Commerce, 
dated May 22, 1952, requesting a decision as to whether there is any 
objection to advancing available working fund cash to the Working 
Capital Fund of the Bureau of Standards in order to provide suffi- 
cient cash therein to meet current withdrawals. 

The letter of May 22 states, in effect, that the statutory working 
capital of this revolving fund may be depleted due to the increasing 
volume of business and the recognized lag in effecting reimbursements 
resulting from necessary cost accounting operations subsequent to 
completion of work orders. Also, the letter states that the proposed 
advances would be recorded as liabilities of the Working Capital Fund 
by symbol and title and that documentation would be complete and 
proper for site audit. It is urged that the proposal would reduce ex- 
isting fiscal operations and result in a savings to the Government. 

The act of June 29, 1950, 64 Stat. 279, quoted in pertinent part in 
the letter of May 22, established a Working Capital Fund to initially 
finance all of the authorized activities of the Bureau of Standards and 
provides that the Fund “shall be reimbursed” from applicable ap- 
propriations and funds. The evident purpose and intent of the act 
is that the normal necessary working capital will be provided by di- 
rect appropriations to the Fund, and an amount not to exceed $3,000,- 
000 was appropriated therefor by the 1950 act, supra. It appearing 
that such amount proved to be inadequate, an additional sum of 
$2,000,000 was appropriated to the Fund by the act of October 22, 
1951, Public Law 188, 65 Stat. 575. 

Also, there is for consideration in this connection the provisions of 
section 1210 of the act of September 6, 1950, 64 Stat. 765, that “No 
funds made available by this or any other Act shall be withdrawn 
from one appropriation account for credit to another, or to a working 
fund, except as authorized by law.” [Italics supplied.] 

No provision is made in the basic legislation or otherwise for the 
advancement of funds generally to the Working Capital Fund, as, 
for example, is provided in the case of the General Supply Fund of 
the General Services Administration, section 109 of the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 382. Also, 
see section 406 of the National Security Act Amendments of 1949, 63 
Stat. 588, which authorizes advances of funds to the Management 
Funds provided for therein. 
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By the terms of the act establishing the Working Capital Fund 
and in the light of the legislative history thereof, it appears abun- 
dantly clear that transactions involving the Fund would be upon a 
reimbursable basis. 

Accordingly, and in the absence of specific authority therefor, you 
are advised that advances from other appropriations or working funds 
available to the Bureau of Standards to the Working Capital Fund 


in question in order to provide additional working capital, are not 
authorized under existing law. 


[B-111253] 


Subsistence—Per Diems—Compensation for Travel Time— 
Experts and Consultants—Defense Production Act of 1950 


The subsistence per diem allowance of $15 authorized under section 710 (c) of 
the Defense Production Act of 1950 for experts and consultants, while away 
from their homes or regular places of business, is intended to reimburse those 
employees only for the additional subsistence expenses incurred by reason of 
such absence and is not payable to an expert or consultant who moves his 
residence to the place where he performs services. 


The entitlement of consultants, appointed under section 710 (c) of the Defense 
Production Act of 1950, to compensation in addition to per diem in lieu of 
subsistence for time spent in travel to and from their homes or places of business 
depends upon the specific terms of their employment contracts, so that a con- 
sultant’s employment contract which provides for payment of salary “for each 
day worked” may not be construed to permit payment of compensation for 
periods of time required for travel between the consultant’s home or regular 
place of business and his official headquarters. 


The act of August 3, 1950, which provides for the withholding of compensation 
from Government personnel for purposes of effecting reimbursement of indebted- 
ness to,the United States, applies only when a charge has been raised upon the 
statement of the account of the certifying officer involved, and therefore, the 
withholding of compensation as the result of the issuance of an informal inquiry 
by auditors of the General Accounting Office is premature and not legally 


authorized. 


Comptroller General Warren to Juanita S. Mayola, Office of Price 
Stabilization, August 25, 1952: 


Reference is made to your letter of August 7, 1952, re 2933/JSM, 
transmitting a pay roll in the amount of $256.08 in favor of Arthur 
W. Phelps, an employee of the Office of Price Stabilization, represent- 
ing salary due for the pay roll period July 6 to 19, 1952, which has 
' been withheld because of the issuance of an informal inquiry by 

auditors of the General Accounting Office with reference to certain 
payments of compensation and per diem in lieu of subsistence to Mr. 
Phelps. You request a decision whether the pay roll may be certified 
for payment and as a necessary incident thereto you further request 
a review of the correctness of the informal inquiry issued in the matter. 
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In connection with the withholding of Mr. Phelps’ salary, you refer 
to the act of August 3, 1950, Public Law 633, 64 Stat. 393, amending 
the act of May 26, 1936, 49 Stat. 1374, to read as follows: 

Hereafter, whenever upon the statement of the account of any disbursing or 
certifying officer of the United States in the General Accounting Office credit shall 
have been disallowed or a charge raised for any payment to any person in the 
executive branch of the Government, otherwise entitled to compensation from 
the United States or from any agency or instrumentality thereof, such compen- 
sation of the payee shall be withheld, in part or in whole, until full reimbursement 
has been accomplished under such regulations as may be prescribed by the head 
of the department, branch, or independent establishment (including corpora- 
tions) under which such payee is entitled to receive compensation: Provided, 
That nothing contained in this Act shall be construed to repeal or in any way 
modify existing laws relating to the collection of the indebtedness of accountable, 
certifying or disbursing officers. 

It seems clear under the above-quoted statute that the indebtedness 
of the employee which is predicated upon an informal inquiry of the 
General Accounting Office has not reached the stage of a charge having 
been raised upon the statement of the accounts of the certifying offi- 
cers involved even though the alleged erroneous payments be conceded 
by the administrative office. Accordingly, the action in withholding 
Mr. Phelps’ salary for the period July 6 to 19, 1952, legally was not 
authorized, and the pay roll voucher covering such period may be 
certified for payment, if otherwise correct. 

With respect to the correctness of the informal inquiry the file 
discloses that such inquiry covers payments totaling $1,562.75. Of 
that amount $1,382.75 represents per diem in lieu of subsistence at 
the rate of $15 per day from March 12 to June 15, 1951, and the 
balance of $200 represents compensation to Mr. Phelps on days when 
he was traveling between his home and Washington, D. C. 

It appears that, effective December 26, 1950, Mr. Phelps was ap- 
pointed as a consultant, Economic Stabilization Agency, Office of 
Price Stabilization, at a salary of $50 per day for services on an 
intermittent basis during the fiscal year ending June 30, 1951, for 
duty at Washington, D. C., pursuant to the provisions of section 
710 (c) of the Defense Production Act of 1950, approved September 
§, 1950, 64 Stat. 819, which provides in pertinent part, as follows: 

The President is authorized, to the extent he deems it necessary and appro- 
priate in order to carry out the provisions of this Act to employ experts and 
consultants or organizations thereof, as authorized by section 55a of title 5 
of the United States Code. Individuals so employed may be compensated 
at rates not in excess of $50 per diem and while away from their homes or 
regular places of business they may be allowed transportation and not to 
exceed $15 per diem in lieu of subsistence and other expenses while so 
employed. * * * 

In Office decision of June 7, 1951, 30 Comp. Gen. 495, to the 
Secretary of Commerce, involving the provisions of the above statute, 
it was stated as follows: 
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Aside from the foregoing, it is apparent that the per diem allowance of 
$15 authorized for experts and consultants while away from their homes or 
their regular places of business was intended to reimburse such employees 
for the additional subsistence expenses incurred by reason of such absence. 
Obviously, therefore, if a consultant so employed moves his residence to the 
place where his services are required, no additional subsistence expenses would 
be incurred and the necessity for a per diem allowance would be nonexistent. 
It appears that the provision of the said section 710 (c) relating to absences 
from “regular places of business” contemplates those cases where the consultant’s 
place of business is not located at the same place as his residence and was 
intended solely to permit the payment of compensation and traveling expenses 
when travel for the purpose of rendering consultant service emanates from 
such point. Hence, a mere absence from his regular place of business under 
circumstances as above indicated—removal of residence to the post of duty— 
where no additional subsistence expense would be incurred, clearly would not 
constitute a legal basis for payment of the prescribed per diem allowance. 

In view of the foregoing it is concluded that the authorization and payment 
of per diem to Mr. Pierce after the date his residence was changed to Washing- 
ton, D. C., is contrary to the spirit of the above-cited statute and is not authorized. 
The conclusion reached herein, of course, will apply with equal force to 
any other such cases pending in your office. 

Moreover, in a subsequent decision of January 8, 1952, B-106176, 
to the Administrator, Economic Stabilization Agency, it was held 
that the question of the entitlement of consultants employed under the 
provisions of section 710 (c) of the Defense Production Act of 1950, to 
compensation (in addition to per diem in lieu of subsistence) for travel 
time to and from their homes or places of business depended upon the 
specific terms of their contracts of employment, citing 22 Comp. Gen. 
392; also, that a contract of employment (appointment action) which 
provided for payment of salary “for each day worked” could not be 
construed to permit payment of compensation for periods of time 
required for travel between the employee’s home or regular place of 
business and his official headquarters, and that refund of compensation 
paid under such circumstances should be required. 

The first decision referred to above was applied in Mr. Phelps’ case 
because it had been ascertained that he had moved his family and 
household effects from his home at Williamsburg, Virginia, to Falls 
Church, Virginia (in close proximity to Washington, D. C.), some- 
time in March, 1951, his last trip to Williamsburg having occurred 
on March 12, 1951, thus indicating that the basis prescribed by statute 
for payment of a per diem in lieu of subsistence no longer was present. 
In that connection, it is noted that Mr. Phelps’ appointment as a con- 
sultant was terminated on June 17, 1951, for the purpose of appointing 
him to a regular full-time position effective June 18, 1951, in which 
position he apparently is still serving. The second decision was re- 
garded as applicable inasmuch as Mr. Phelps’ contract of employment 
or appointment action likewise did not provide for payment for travel 
time between his designated post of duty, Washington, D. C., and 
Williamsburg, Virginia, his home and place of business, but merely 
provided for payment of salary “for each day worked.” 


276088°—_54——__9 
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The arguments of Mr. Phelps in respect of the matter have been 
considered but they are not deemed sufficient to warrant a different 
conclusion in his case. Hence, it must be held that the question raised 
in the informal inquiry was proper in view of which charges will be 
raised against the certifying officers involved under Public Law 633, 
supra. After receipt of notice from this Office that charges have been 
raised the withholding of current compensation would be authorized 
under the terms of said Public Law 633. Also, the authorization 
herein for payment of current salary should not, of course, be con- 
strued as precluding the withholding of the employee's final salary 
and lump-sum payment for accrued annual leave for application to 
any indebtedness remaining at the time of his separation. 29 Comp. 
Gen. 93. 

The voucher and attachments submitted with your letter are re- 
turned herewith. 


[B-103063] 


Pay—Retired—Disability Retirement Pay—Disability 
Found to Exist Prior to Physical Examination for 
Promotion 


An officer selected for promotion whom a clinical board had found to be suffering 
from a disease prior to a physical examination given to effect such promotion 
and whose subsequent disability retirement was for the same disease may not, 
under section 402 (d) of the Career Compensation Act of 1949, be advanced to 
the grade for which selected and receive the retired pay of that grade, as said 
section authorizes an officer’s disability retirement pay to be computed on the 
rank to which he is eligible for promotion only if the physical disability is found 
to exist as a result of a physical examination given in connection with effecting 
a permanent promotion. 

Assistant Comptroller General Yates to Commander J. B. Warner, 


Department of the Navy, August 26, 1952: 


There has been received by letter dated March 3, 1952, of The Judge 
Advocate General of the Navy, your letter of January 31, 1952, re- 
questing decision as to the proper rate of retired pay to which Lieuten- 
ant Commander William A. Leonard, U. S. Navy, retired, is entitled 
under the circumstances set forth in the enclosures. 

It appears from your letter that the officer was transferred to the 
Naval Hospital, St. Albans, Long Island, New York, on September 
26, 1949; that he was selected for promotion to the rank of commander 
by Selection Board Report approved November 1, 1949 ; that by orders 
dated January 13, 1950, he was detached from duty at the Submarine 
Base, New London, Connecticut, and directed to continue treatment at 
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the Naval Hospital, St. Albans, Long Island, New York; that he ap- 
peared before a Clinical Board on January 18, 1950, which board re- 
commended his appearance before a Physical Evaluation Board ; that 
he was directed to appear before a Physical Evaluation Board on or 
about January 27, 1950; that he was examined for promotion to the 
rank of commander by Board of Medical Examiners, convened on 
January 26, 1950, and was found not physically qualified for promo- 
tion; and that he appeared before a Physical Evaluation Board on 
January 27,1950. By letter of April 17, 1950, from the Chief of Naval 
Personnel the officer was advised that he had been “placed on the re- 
tired list by reason of a permanent physical disability effective 1 April 
1950 in the rank of Lieutenant Commander.” And by letter of the 
Chief of Naval Personnel dated June 19, 1951, he was advised that so 
much of the said letter of April 17, 1950, as relates to his rank and pay 
on the retired list was canceled. The letter of June 19, 1951, also states 
that the record indicates that at the time of the officer’s retirement his 
name was on a promotion list for advancement to the next higher 
rank and that, therefore, in accordance with the provisions of section 
312 (i) of the Officer Personnel Act of 1947, and section 402 (d) of the 
Career Compensation Act of 1949, he was placed on the retired list 
in the rank of commander, with retired pay of that rank, effective 
April 1, 1950. 

Section 312 (i) of the Officer Personnel Act of 1947, 61 Stat. 860, 
provides, in part, as follows: 

Officers [of the Navy] on a promotion list who, at any time prior to promo- 
tion, are found incapacitated for service by reason of physical disability con- 
tracted in line of duty shall, when retired, be retired in the rank for which 
they were selected, with retired pay at the rate of 75 per centum of the active 
duty pay of the grade to which selected. * * * 

The fifth proviso of section 402 (d) of the Career Compensation 
Act of 1949, 63 Stat. 818, is as follows: 

Provided further, That if the physical disability entitling such member to 
disability retirement pay is found to exist as a result of a physical examina- 
tion given in connection with effecting a permanent promotion or a temporary 
promotion where eligibility for such temporary promotion was required to have 
been based upon cumulative years of service or years of service in rank, grade, 
or rating, the disability retirement pay of such member shall be based upon the 
basic pay of the rank, grade, or rating to which such member would have beeu 
promoted but for such disability, if such rank, grade, or rating is higher than any 
other rank, grade, or rating upon which such pay is herein authorized to be com- 


puted and which such member would have been entitled to receive if serving 
on active duty in such rank, grade, or rating * * * 


Section 531 (a) of the said Act, 63 Stat. 838, provides, in part, as 
follows: 


All Acts or parts of Acts inconsistent with the provisions of this Act are 
hereby repealed on the date such provisions of this Act become effective, and the 
provisions of this Act shall be in effect in lieuthereof * * *. 
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In decision of August 30, 1951, B-103324, it was stated that the 
provisions of earlier laws relating to physical disability retirement 
or disability retirement pay which are inconsistent with the Career 
Compensation Act of 1949, must be regarded as having been super- 
seded and repealed by such act. And, it was pointed out in the said 
decision that section 312 (i) of the Officer Personnel Act of 1947, 
supra, provides for the retirement of any Navy officer on a promo- 
tion list in the rank to which he was eligible for promotion with retired 
pay based on the pay of that rank if, at any time prior to promotion, 
he is found incapacitated for service by reason of physical disability 
contracted in line of duty. On the other hand, it was pointed out 
that the said section 402 (d) of the 1949 act authorizes an officer’s 
disability retirement pay to be computed on the rank to which he is 
eligible for promotion only if the physical disability is found to exist 
as a result of a physical examination given in connection with effecting 
a permanent promotion. It was further stated in the said decision 
that the latter provision is more restrictive than, and is inconsistent 
with, the retired pay provision appearing in section 312 (i) of the 
Officer Personnel Act of 1947, and, accordingly, that such provision 
in section 312 (i) must be considered to have been superseded and 
repealed by the inconsistent provision in section 402 (d) of the 1949 
act. Consequently, the primary question for consideration in the 
present case is whether the officer’s disability was “found to exist as 
a result of a physical examination given in connection with effecting 
a permanent promotion” within the meaning and intent of section 
402 (d). 

It is understood that the officer was admitted to the Naval Hospital 
at St. Albans, Long Island, New York, on September 26, 1949 (prior 
to the date he was selected for promotion to the rank of commander) 
with the diagnosis “pituitary basophilism” (the disease for which 
he ultimately was retired) and that such diagnosis was confirmed 
on January 18, 1950, by the findings of the Clinical Board which 
examined him and recommended that he appear before a Physical 
Evaluation Board. Thus, on January 26, 1950, when he was examined 
for promotion by a Board of Medical Examiners, it appears to have 
been a matter of record that the officer was suffering with the disease 
for which he was retired. On the basis of such understanding, it 
reasonably may not be concluded that the officer’s physica] disability 
was “found to exist as a result of a physical examination given in 
connection with effecting a permanent promotion,” within the meaning 
of that phrase as used in section 402 (d) of the Career Compensation 
Act of 1949, supra. Moreover, while your letter does not state whether 
the proposed promotion was to be a permanent promotion or a tem- 
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porary promotion, if it was to be a temporary promotion, pending 
a permanent vacancy, as is understood to be the usual administrative 
promotion procedure in the Navy under the Officer Personnel Act 
of 1947, clearly the case would not come within such language in the 
1949 act. 

Accordingly, assuming that the officer has not elected, under section 
415 of the Career Compensation Act of 1949, as amended, to receive 
retirement benefits computed under the laws in effect on September 
30, 1949, it must be concluded that he is entitled to the retired pay 
of a lieutenant commander only. 


[B-108383}] 


General Accounting Office—Review of Claim Settlements 


While General Accounting Office Regulations which provide for review at the 
discretion of the Comptroller General of a claim settled in this Office, upon 
application of the claimant or his duly authorized attorney or agent, do not 
place a specific time limit upon requests for review, such requests are required 
to be received within a reasonable time from the date of settlement, so that 
a request for review which was not received in this Office until approximately 
one year and eight months after the date of the claim settlement may not be 
regarded as timely, but must be regarded as a new claim. 

Comptroller General Warren to Amy Ruth Mahin, August 27, 
1952: 

Reference is made to your letter of January 18, 1952, relative to the 
claim of Harold S. Settengren for extra compensation under the act 
of February 13, 1911, as amended (19 U.S. C. 261), as an employee of 
the Bureau of Customs, Treasury Department. Accompanying your 
ietter were a duly executed Power of Attorney authorizing you to act 
in Mr. Settengren’s behalf and a letter from him dated January 15, 
1952, addressed to this Office, together with a photostatic copy of a 
tabulation of services alleged to have been rendered on Sundays and 
holidays at Sault Ste. Marie, Michigan, between July 23, 1940, and 
February 13, 1944, for which extra compensation has not been received. 

The record shows that on January 16, 1946, there was received in 
this Office from Mr. Settengren a claim in general terms for extra 
compensation in the amount of $1,655.78 for services rendered from 
“Fiscal year of 1937” to June 2, 1944. The place or places at which 
the services were rendered were not specified, nor did the claim contain 
any detail as to the days of service for which payment was claimed. 
In other words, the whole burden of developing the information nec- 
essary to a settlement of the claim was cast upon the Gevernment. In 
due course, after receipt of a report from the Bureau of Customs as 
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to the services shown by the records of that Bureau to have been ren- 
dered by the claimant, there were issued two certificates of settlement, 
No. 1844214, dated May 9, 1950 (rewritten August 9, 1950) in the 
amount of $209.88, covering the period July 1, 1936, to June 30, 1937, 
and No. 1844213, also dated May 9, 1950, in the amount of $69.96, 
covering the period July 1, 1937, to February 26, 1944. In connection 
with the latter, the claimant was advised as follows: 


The record of this office shows that you were administratively paid during the 
period February 27, 1944 to June 2, 1944 for overtime services pursuant to the 
provisions of the act of February 13, 1941 [1911], as amended. 

The record further shows that the amount herein allowed is the total amount 
due for the period July 1, 1937 to February 26, 1944, and any difference between 
the amount claimed and the amount allowed is necessarily disallowed. 

The last date of services for which any payment was due was reported 
by the Bureau of Customs as August 1, 1937. 

Checks in payment of the certificates were issued August 24 and 
May 24, 1950, respectively. 

The claimant now asserts, over a year and a half later, that he 
accepts the settlements shown by the certificates as part payment only 
and requests review of the disallowance, saying that the settlements 
covered services at Detroit, Michigan, only, and did not cover the 
services at Sault Ste. Marie, Michigan, from June 23, 1940, to February 
13, 1944, inclusive. 

The act of October 9, 1940, 54 Stat. 1061, forever bars every claim 
or demand against the United States cognizable by the General 
Accounting Office unless such claim be received in this Office within 
10 full years after the date such claim first accrued. The primary 
purpose of the act, as shown by its legislative history, was to relieve the 
Government of the necessity for retaining or going back over old 
records for the purpose of settling stale claims. 

The regulations of this Office, 4 C. F. R. 2.1, provide for a review, 
in the discretion of the Comptroller General, of a claim settled here 
upon application of the claimant or his duly authorized attorney or 
agent. While such regulations do not place a specific time limit upon 
requests for review, it is obvious, in the light of the act of October 
9, 1940, supra, and its primary purpose, that an indefinite time may 
not be allowed where, as in this case, such review would involve the 
examination of records different from those related to the original 
settlements, and that the request for review should be received within 
a reasonable time from the date of settlement. Without attempting 
a strict definition of what would constitute a reasonable time in all 
cases, I cannot regard as timely the request in this case, which was 
not received until approximately one year and eight months after 
the claimant had been advised by a notice of settlement—the per- 
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tinent part of which is quoted above—that the records did not show 
more than the amounts stated therein as due upon the portion of the 
claim within the period July 1937, to February 26, 1944. 

In view of what has been said above, the instant request for review 
may not be considered as such but must be regarded as a new claim, 
and under the act of October 9, 1940, swpra, no consideration may be 
given to any portion thereof which did not accrue within 10 years 
of January 21, 1952, the date of receipt in this Office of the 
correspondence considered herein. 

The claim is being transmitted to the Claims Division of this Office 
for development and settlement in accordance with the foregoing. 


[B-108719] 


Appropriations—Officers and Employees Stationed in Phil- 
ippine Islands During Japanese Occupation—Payments 
Under Missing Persons Act 


Appropriations of Public Health Service are properly chargeable with payments 
of benefits under Missing Persons Act to heirs of deceased employee who was 
in United States Quarantine Service in Philippine Islands when captured by 
Japanese Army, even though his compensation was paid by the Government of 
Philippine Islands under Executive Order dated January 3, 1900, prior to his 
capture. 


Individual who was regularly appointed in United States Quarantine Service 
with post of duty at Manila, Philippine Islands, whose compensation was paid 
by the Government of said Islands prior to Japanese occupation thereof, and 
who was subject to supervision and control of Public Health Service officers, 
is an employee of the United States and entitled to compensation and other 
benefits of his office regardless of the source of the funds for payment of said 
compensation. 

Comptroller General Warren to the Administrator, Federal Security 


Agency, August 27, 1952: 


Reference is made to letter of March 20, 1952, from the Acting 
Administrator, requesting a decision as to (1) the availability of 
appropriations to the Federal Security Agency and (2) the liability 
of the Republic of the Philippines, for making payment to the heirs 
of Thaddeus J. B. Stevens, a former employee of the Bureau of 
Quarantine Service, pursuant to the Missing Persons Act of March 
7, 1942, 56 Stat. 143, as amended. 

The letter of March 20 states that Mr. Stevens was appointed on 
October 1, 1935 to an excepted position in the Bureau of Quarantine 
Service of the United States with official station at Manila, P. L., 
served until his capture by the Japanese Army on an undeterminable 
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date during the invasion and occupancy of Manila and died as a 
prisoner of war in an enemy prison camp on December 10, 1944. 
Also, it is stated that his entire salary was paid by the former Govern- 
ment of the Philippine Islands under a provision in unnumbered 
Executive order dated January 3, 1900, that: 

The expenses of the quarantine service will be charged against the revenues 
of the islands, and a sum not to exceed three hundred thousand ($300,000) in 
each fiscal year is hereby set aside from the revenues collected in said islands 
for this purpose. The expenses shall be paid therefrom upon the certificate of 
a detailed quarantine officer, and upon the approval of the chief quarantine 
officer for the Philippine Islands. 

The doubt in che matter apparently stems from the possible implica- 
tions that since this provision specifies the revenues of the Philippine 
Islands as the suurce of funds for payment of expenses of the Quaran 
tine Service in the Islands, the regular appropriations of the Public 
Health Service are not available for the payment of benefits accruing 
to Mr. Stevens under the Missing Persons Act, and that by virtue of 
the assumption of the debts and liabilities of the former Government 
of the Philippine Islands by the now independent Republic of the 
Philippines pursuant to sections 2 and 10 of the act of January 17, 
1933, as amended, 48 U. S. C. 1232(3) and articles IV and VI of the 
confirmed Treaty of independence dated July 4, 1946, 61 Stat. 1174, 
the latter Government rather than the United States is required to 
pay the pending claim. 

For the purpose of clarity, the questions presented will be answered 
in converse order. 

2. Since Mr. Stevens was duly appointed to an excepted position 
in the Bureau cf Quarantine Service with post of duty at Manila, P. L., 
and was subject at all times during his term of office to supervision 
and control by Public Health Service officers his status was that of an 
employee of the United States entitled to the compensation or other 
benefits of his office irrespective of the source of funds provided for 
the payment thereof. 5 Comp. Gen. 206. Consequently, he auto- 
matically became entitled to otherwise properly determined payments 
pursuant to the Missing Persons Act from the date of his capture and 
imprisonment by the Japanese Army until his death. 

The invasion and occupancy of the Philippine Islands by the Japa- 
nese Army suspended United States quarantine activities in that area 
for the duration thereof, and it is understood that such activities were 
not resumed or any payments made from the revenues of the Philippine 
Islands prior to the granting of their independence. Hence, no liabil- 
ity of the Government of the Philippine Islands existed with respect 
thereto at that time which it was required to assume under sections 
2 and 10 of the 1933 act, supra. 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL lll 


1. The Missing Persons Act of 1942 authorized the payment of 
benefits thereunder from the same appropriation or fund as would have 
been chargeable with the earned salary or allowances of the employee 
entitled, while the amendatory act of July 1, 1944, 58 Stat. 679, permits 
the charging of such payments to currently available appropriations. 

As hereinbefore stated, the mere fact that the employee here in- 
volved was paid from revenues of the Philippine Islands did not affect 
his status as an employee of the United States. Upon his appointment 
and assignment to duty as an employee of the Bureau of Quarantine 
Service he would ordinarily have been paid from appropriations 
made available for the support of the Bureau. It was only by virtue 
of the terms of the Executive order of January 3, 1900, supra, that 
otherwise available appropriations were relieved of the burden of being 
charged with the payment of his compensation. With that source of 
payment cut off by the Japanese invasion, it would appear reasonable 
to hold that Mr. Stevens’ status thereupon automatically became the 
same as that of any employee of the United States whose duties in the 
Philippine Islands were interrupted by World War IT, and any pay- 
ments determined to be due him under the Missing Persons Act prop- 
erly are chargeable to the regular appropriations of the Public Health 
Service otherwise available for salaries of its Quarantine Service 
employees either during the period of his entitlement or currently as 
the Federal Security Agency may elect. 


[B-109327] 


Officers and Employees—Effective Date of Separation From 
Service 

A Government employee who tendered her resignation requesting separation 
from the service at close of business January 1, 1952, although her last day of 
active duty was December 29, 1951, must be separated in accordance with the 
terms of the resignation as tendered, that is, as of close of business January 1, 
1952, and therefore, the employee forfeited that portion of accrued annual 
leave in excess of the sixty day maximum accumulation permitted to be carried 
forward into the next calendar year 1952. 

Comptroller General Warren to Miss Sophie Donine, Office of Rent 
Stabilization, August 27, 1952: 


Reference is made to your letter of April 18, 1952, file A-2, trans- 
mitting a payroll voucher in the amount of $333.61, stated in favor 
of Mrs. Phyllis M. Wolfe, former employee of the Office of Rent Stabi- 
lization, Economic Stabilization Agency, for payment (lump sum) 
covering 200 hours of accumulated annual leave earned during the 
calendar year 1950 and unused at the close of business June 30, 1951, 











112 DECISIONS OF THE COMPTROLLER GENERAL [32 


and requesting a decision as to whether said voucher legally may be 
certified for payment. 

The facts as reported show December 29, 1951 as the last day of 
active duty for Mrs. Wolfe; that her resignation, as submitted, re- 
quested separation at the close of January 1, 1952, but that as a 
result of an administrative error her separation was effected at the 
close of business January 2, 1952. You state that Mrs. Wolfe was 
credited with 360 hours (45 days) of annual leave on January 1, 1951, 
of which 200 hours were earned during 1950, and that at the end of 
the calendar year 1951 she had to her credit 544 hours of accumulated 
annual leave, or 64 hours in excess of the 60 day maximum accumula- 
tion permitted to be carried forward into the calendar year 1952. 

It is noted that at the time of her separation Mrs. Wolfe received 
a lump-sum payment for 336 hours (344 less 8 hours charged for 
January 2, 1952) and that payment was withheld for unused leave 
earned during 1950 pending the receipt of a ruling from this Office 
as to whether appropriated funds were available therefor. You 
refer to Office decision dated February 26, 1952, B-103682 (31 Comp. 
Gen. 421), wherein it was held that the Supplemental Appropriation 
Act 1952, 65 Stat. 736, contained no prohibition against payment to 
employees of the Economic Stabilization Agency for leave earned 
during 1950, which was not used prior to July 1, 1951. 

It is to be observed that the employee had been released from the 
service at the time said decision was rendered, and your letter states 
that after the employee’s separation had been effected and it was ascer- 
tained that when she left her position on December 29, 1951, she had no 
intention of returning to duty, the administrative office endeavored 
to change the employee’s date of separation to December 29, 1951, 
so as to coincide with the last day she performed active duty. A copy 
of Standard Form 50, “Notification of Personnel Action,” dated 
March 6, 1952, which was attached to the unpaid voucher reads, in 
part, as follows: 

This corrects journal #S—4 dated 1-7-52, with respect to effective date of 


action. Effective date of resignation corrected to coincide with last day of 
active duty in accordance with 24 Comp. Gen. 511. 


In the decision last cited, dated January 11, 1945, 24 Comp. Gen. 511, 
it was held (quoting from syllabus) : 

The provisions of the act of December 21, 1944, respecting lump-sum payments 
for accumulated and current accrued annual or vacation leave upon separation 
from service, are mandatory, and terminal annual or vacation leave may not be 
granted immediately prior to separation from service in any case where it is 
known in advance that an employee is to be separated from service. 

However, you question the legality of retroactively changing the 
effective date of the former employee’s resignation to coincide with 
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her last day of active duty in view of the rule laid down in 10 Comp. 
Gen. 11 (See 22 Comp. Gen. 291; Cf. 22 id. 447), and you request a 
decision as to whether said payroll voucher may be certified for pay- 
ment in the total amount claimed. 

In Office decision of November 18, 1946, 26 Comp. Gen. 331, it was 
held (quoting from syllabus) : 

An employee who is to be placed on furlough prior to separation by reduction 
in force may, upon request, be granted all accumulated and accrued annual 
leave prior to being placed on furlough, pursuant to section 2.3 of the Annual 


Leave Regulations effective July 1, 1946, notwithstanding prior decisions of 
this office (24 Comp. Gen. 511; id. 617; id. 659; 25 id. 228; 26 id. 119) to the 


effect that, in view of the lump-sum leave payment statute of December 21, 
1944, annual leave could not be granted for a period immediately prior to 
separation. 

Also, your attention is invited to the answer to questions 5a and 
b appearing in decision dated May 8, 1952, B-108880, addressed to 
the Chairman, United States Civil Service Commission (31 Comp. 
Gen. 581), copy attached, and particularly to answer 5b thereof, 
which reads: 

In answer to question 5 (b), there appears no reasonable basis for any other 
conclusion but that the placing of an employee in an annual leave status dt 
any time is a proper exercise of administrative authority. Therefore, since 
it is not required under the new regulations that there be a return to duty 
before leave on leave will accrue, no reason is perceived why that authority 
may not be exercised in the discretion of the agency even though it may be 
known in advance that the employee will be separated at the termination of 
the leave so granted. So far as the conclusion herein expressed is contrary to 
that reached in the decision of January 11, 1945, 24 Comp. Gen. 511, said 
former decision no longer will be followed. Question 5 (b) is answered in the 
affirmative. 

In view of the foregoing, the effective date of separation in this 
case must be viewed as c. o. b. January 1, 1952—the date of separation 
as tendered by the employee—and since under the regulations 480 
hours constitute the maximum amount of accumulated annual leave 
that may be carried forward into the calendar year 1952, it necessarily 
follows that 64 hours (544 less 480) were automatically forfeited at 
the end of the calendar year 1951. Consequently, the voucher may be 
certified for payment for only 136 hours of accumulated annua! leave. 


The voucher and related papers are returned herewith. 


[B-110426] 


Subsistence—Per Diems—Period of Hospitalization— 
Expense Reimbursement Under Employees’ Compensation 
Act 


Under paragraph 45c of the Standardized Government Travel Regulations, which 
provides for refund of per diem allowance by employees in travel status who 
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receive hospitalization under any Federal statute or who receive reimbursement 
for hospital expenses, an employee receiving per diem who was hospitalized 
because of an accident, and who obtained reimbursement for hospital expenses 
under the Employees’ Compensation Act is required to refund the entire per diem 
allowance received during the hospitalization period, even though reimbursement 
for the first thirty days of hospitalization was limited to the difference between 
the actual expenses incurred and personal insurance payments received by the 
employee. 

Comptroller General Warren to the Secretary of Commerce, 


August 28, 1952: 


Reference is made to your letter of June 20, 1952, relative to the 
case of Charles J. Carbonaro, employee of the United States Coast and 
Geodetic Survey, Department of Commerce, who while on temporary 
duty in Washington, D. C., and in receipt of a per diem allowance in 
lieu of subsistance, was hospitalized because of serious injuries received 
in a traffic accident. In connection therewith a decision is requested 
as to the application of the provision of paragraph 45c, Standardized 
Government Travel Regulations, as amended October 1, 1950, requir- 
ing refund of a per diem allowance for a period of hospitalization at 
Government expense. 

Paragraph 45c of the Standardized Government Travel Regulations 
provides as follows: 

Whenever a traveler takes leave of absence of any kind because of being in- 
capacitated due to his illness or injury, not due to his own misconduct, the pre- 
scribed per diem in lieu of subsistence, if any, shall be continued for periods not 
to exceed 14 calendar days (including fractional days) in any one period of 
absence unless, under the circumstances in a particular case, a longer period is 
approved by the proper administrative official. * * * Refund of the per diem 
allowance shall be required from the employee in any case where he receives 
hospitalization under any Federal statute or receives reimbursement under such 
statute for hospital expenses paid by him. 

The injury for which the employee was hospitalized occurred on 
February 11,1952. For the period from that day until May 31, 1952, 
during which the employee was confined to Emergency Hospital, 
Washington, D. C. a non-governmental activity, the per diem allow- 
ance of $7, prescribed by the employee’s travel orders, was administra- 
tively paid him. He has now filed a claim, under the United States 
Employees’ Compensation Act, as amended, 5 U. S. C. 751-793, with 
the Bureau of Employees’ Compensation, and it appears that the 
Bureau has assumed the medical and hospital expenses of the employee 
from the date of injury. However, with regard to the expense of the 
first 30 days of hospitalization, during which period the employee 
was covered by personal insurance paying $10 per day, the Bureau 
has advised your Department that it considers proper for reimburse- 
ment only the difference between the actual expense and the private 
insurance payment, i. ¢., the sum of $52. 
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In view thereof, you request a ruling— 


* * * as to which of the following two methods of collection from Mr. 
Carbonaro should be followed in order to comply with the above mentioned 
excerpt from the Standardized Government Travel Regulations: 


1. a. For the period 1800 2-11-52 to 1800 3-12-52, the amount of the 
difference paid by the Bureau of Employees Compensation (30 days)-- $52.00 
b. For the period 1800 3-12-52 to 2400 5-31-52 @ $7.00 per diem 


a 561. 75 
Total (110% days) EEE Pe ee vo ee ee ee Se $613. 75 

2. For the period 1800 2-11-52 to 2400 5-31-52, 110%, days @ $7.00 
nt MOR) ele i Bie, Sach iball eee eS le $771. 75 


Section 9 of the United States Employees’ Compensation Act, 
5 U.S. C. 759, the benefits of which the employee has claimed, provides 
that for any injury sustained by an employee while in the performance 
of duty— 

* * * the United States shall furnish to the employee all services, appli- 

ances, and supplies prescribed or recommended by duly qualified physicians 
which, in the opinion of the Secretary, are likely to cure or to give relief or to 
reduce the degree or the period of disability or to aid in lessening the amount 
of the monthly compensation. * * 
For the purposes of the section regulations have been promulgated 
providing for the furnishing of medical treatment, hospital service, 
transportation, etc., or for reimbursement of the cost of such services 
where paid by an injured employee. See 20 C. F. R. 2.1 & 2.12. In 
administering the provisions of section 9 of the Employees’ Compen- 
sation Act and the regulations promulgated thereunder, the Bureau 
of Employees’ Compensation has undertaken to reimburse the em- 
ployee for hospital expenses paid by him. As the refund require- 
ment of paragraph 45c of the Standardized Government Travel 
Regulations is with reference to hospitalization or reimbursement 
under a Federal statute, the situation here involved must be considered 
as within the purview of that provision. Accordingly, you are advised 
that the entire per diem allowance received by the employee for the 
period of hospitalization involved—as covered by your method 2— 
is for refunding under paragraph 45c of the Standardized Govern- 
ment Travel Regulations. 


[B-110228J 


Leaves of Absence—Personnel of the District Court of the 
Panama Canal Zone—Annual and Sick Leave Act of 1951 


The Annual and Sick Leave Act of 1951 does not apply to the statutory leave 
rights of the district judge, district attorney, or marshal of the United States 
District Court for the Panama Canal Zone, or to subordinate personnel in their 
respective offices. 
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Annual leave to which the district attorney of the United States District Court 
for the Panama Canal Zone is entitled is fixed by statute whereas that of the 
assistant district attorney is prescribed by regulations of the Governor of the 
Panama Canal; therefore, as the two positions are covered by different leave 
systems, an assistant district attorney who is appointed to the office of district 
attorney is entitled under said regulations to a lump-sum payment for accrued 
leave. 


The sixty day annual leave allowance of the district judge, district attorney, and 
marshall of the United States District Court for the Panama Canal Zone, pre- 
scribed by section 42 (c) of title 7 of the Canal Zone Code, should be charged 
on a calendar day basis as distinguished from a work day basis. 


When the office of district judge, district attorney, or marshal of the United 
States District Court for the Panama Canal Zone is held by two or more persons 
in one calendar year, the sixty day annual leave allowance shall be prorated 
among such persons in proportion to the time each has served in such office during 
that year, and the failure of a successor to qualify immediately upon creation of a 
vacaney does not operate to increase the predecessor’s proportionate share of 
the leave. 


Assistant Comptroller General Yates to the Attorney General, 
August 29, 1952: 


Reference is made to letter of June 11, 1952, A3, from the Admini- 
strative Assistant Attorney General, requesting a decision upon 
certain questions involving the leave rights of the district judge, the 
district attorney and marshal of the District Court of the United States 
for the Panama Canal Zone, as well as those of the subordinate person- 
nel in their respective offices. The said questions, which will be 
answered in the order of presentation, are stated in the letter as 
follows: 


1. Does the 1951 leave law supercede the leave provision in 48 U. S. C. 13538, 
as to the district judge, district attorney and the marshal? 

2. Does the 1951 leave law apply to the personnel of the offices of the district 
judge, district attorney and the marshal? 

3. Assuming that your answers to the foregoing questions are in the negative, 
would an assistant district attorney be entitled to a lump-sum payment for leave 
standing to his credit upon being appointed district attorney? 

4. Assuming that the answer to the first question is in the negative, should 
the sixty day annual allowance of leave be charged on a work day or a calendar 
day basis? By way of discussion, the Department is advised that prior to 1933 
such leave was charged on a calendar day basis. As the annual rate was then 
sixty days (44 Stat. 924) no reason is apparent for changing the method of 
charge, as to do otherwise now would have the effect of increasing the length of 
absence on leave. 

5. Again assuming the continued validity of the sixty day leave provision of 
48 U. S. C. 1353, if a district attorney leaves the service at the close of March 
of any year, to what part of the sixty day grant of leave would he be entitled 
under Executive Order 7676? Would the answer be any different if his successor 
did not qualify until September 1, following? 


Section 202 (b) (1) (D) of the Annual and Sick Leave Act of 1951, 
65 Stat. 679, is as follows: 


This title shall not apply to— 
+ - o a a ao . 


(D) employees of the Canal Zone Government, and the Panama Canal 
Company when employed on the Isthmus of Panama; * * *, 
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The quoted section specifically excepts employees of the Canal 
Zone Government from the remaining provisions of such act and while 
the term, “officers,” has not been used in the said exception there has 
been found no indication that the Congress intended by enactment of 
the 1951 leave statute to repeal, modify or affect in any way the 
leave rights afforded the district judge, district attorney, or marshal 
under section 42 (c) of Title 7, Canal Zone Code, and section 8 of 
Executive Order No. 7676, July 26, 1937, issued pursuant thereto. 
Neither is such act construed as embracing subordinate personnel 
in the offices of the district judge, district attorney, or marshal who 
prior to enactment of the said act had earned and been granted 
leave in accordance with regulations promulgated by the Governor of 
The Panama Canal (Circular 602-39, June 20, 1946) pursuant to 
the authority granted by the President under Executive Order No. 
9740, June 20, 1946. Questions 1 and 2, therefore, are answered in 
the negative. 

Section 42 (c) of Title 7, Canal Zone Code, provides, in effect, 
that the district judge, district attorney, and marshal shall be allowed 
60 days’ leave of absence each year with pay under such regulations 
us may be prescribed by the President. The implementing regula- 
tions promulgated by the President are set forth in Executive Order 
No. 7676, supra, as follows: 

Section 8. Leave of absence of District Judge, District Attorney, and Mar- 
shal—The leave of absence allowed the District Judge, District Attorney, and 
Marshal by section 42 of title 7 of the Code shall be reckoned by calendar years. 
If the office involved is held by two or more persons in one calendar year, the 
leave shall be prorated to such persons in proportion to the time that they 
have held office during that year. Any portion of the leave of absence accruing. 
in any one calendar year and not used in that year may be accumulated and 
used in succeeding calendar years: Provided, That leave may not be accumulated 
in excess of 120 days, and that not more than 120 days of leave may be taken 
in any one calendar year. The officers concerned shall make applications for 
leave of absence to the Attorney General of the United States and shall report 
to him the time of their departure and the time of their return to duty. 

The leave rights of the district attorney are fixed by law—section 
42 (c), Title 7, Canal Zone Code, supra—whereas those of the assistant 
district attorney stationed in the Canal Zone are based upon Canal 
Zone Circular No. 602-39, supra. Hence, referring to question 3, it 
logically may be concluded that the two positions are covered by differ- 
ent leave systems, and, therefore, the assistant district attorney re- 
ferred to in this question would be entitled to a lump-sum payment 
for leave in accordance with section 11 of the said circular upon his 
transfer to the position of district attorney. 

With reference to question 4, it is pertinent to note that unlike the 
Annual and Sick Leave Act of 1951, which in effect, defines days of 
leave as only such days as an employee otherwise would work and re- 
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ceive pay—exclusive of holidays and nonworkdays—section 42 (c) of 
Title 7, Canal Zone Code, merely provides in the case of the district 
judge, district attorney, and marshal for the allowance of 60 days’ 
leave per year. In view thereof, the administrative practice of long 
standing under which such leave is limited to 60 calendar days—as 
distinguished from workdays—per year is considered correct. Com- 
pare 17 Comp. Gen. 906. 

Referring to question 5, under the provisions of Executive Order 
No. 7676, supra, if the office of district judge, district attorney, or 
marshal is held by two or more persons in one calendar year, the leave 
shall be prorated among such persons in proportion to the time they 
have held the office during such year. Hence, if the incumbent of one 
of such offices leaves the service at the close of March in any year his 
proportionate share of the 60 days allowable leave would be one-fourth 
thereof, or 15 calendar days. Moreover, the fact that his successor 
might not qualify until the following September would not increase 
the share of the outgoing officer who, as indicated, actually would 
have been separated on March 31 of such year. 


[B-110945] 


Appropriations—Navy Department—Availability for Ex- 
penses of Court Actions on Behalf of the United States 

In view of the responsibility to institute, prosecute, and defend actions on behalf 
-of the United States in matters involving court proceedings being vested by law 
in the Attorney General, and the necessary expenses incident thereto being pay- 
able from funds expressly provided therefor, appropriations available to the 
Department of the Navy may not be used to defray expenses otherwise chargeable 
to the Department of Justice appropriations to overcome prohibition therein 
against use of funds in preparation or prosecution of a particular suit instituted 
by the Department of Justice at the instance of the Department of the Navy. 

Comptroller General Warren to the Secretary of the Navy, August 


29, 1952: 


Reference is made to your letter of August 18, 1952, stating that 
a matter of gravest importance to the Navy Department has recently 
arisen as a result of the enactment of section 208 (d) of the Depart- 
ment of Justice Appropriation Act, 1953, approved July 10, 1952, 
66 Stat. 560, as follows: 


None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Public Utility District, a public service corporation of the 
State of California, and others. 
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You state that the lawsuit, entitled “United States of America v. 
Fallbrook Public Utility District, et al.,” referred to in the quoted 
legislative provision, was instituted by the Department of Justice, 
at the instance of your Department, for the purpose of quieting the 
title of the United States to its vested rights in the Santa Margarita 
River, California; that the litigation involves the primary water 
supply for Camp Joseph H. Pendleton, Oceanside, California, a 
major Marine Corps installation; that if the said litigation is not 
successfully prosecuted, the utility of the military installation will 
be most seriously impaired; and that it is the view of the Navy 
Department that the provisions of the above-quoted section 208 (d), 
making unavailable appropriations for the Department of Justice 
for the preparation or prosecution of the suit in question are limited 
to the Department of Justice and do not extend to all appropriations 
or operate to destroy whatever claim or cause of action the United 
States may have in this suit. 

It is stated further that the duty of the Executive Branch of the 
Government, to safeguard the property of the United States, re- 
quires that every legal means be employed to secure a determination 
of the rights here involved by the judicial processes provided by law, 
and that the Navy Department, because of its vital interest in the 
matter, with the concurrence of the Department of Justice, contem- 
plates providing the necessary personnel for the conduct of the suit 
on behalf of the United States, and to assume such other obligations 
as may be required and for which appropriated funds are available 
to your Department. 

You request a decision before taking such action as to whether or 
not appropriated funds available to the Navy Department are affected 
in any way by the provisions of section 208 (d),.swpra. For con- 
sideration by this Office in reaching a conclusion in the matter your 
letter cites various current appropriation acts, which contain legis- 
lative prohibitions limiting or restricting the expenditure availability 
of funds provided for therein, and certain published and unpublished 
Office decisions, which enunciate the statutory principle that legis- 
lative restrictions placed upon the expenditure of funds appropriated 
for a department or agency of the Government do not, as a matter of 
law, apply to similar expenditures otherwise properly incurred under 
appropriations of other departments and agencies, and that where the 
Congress intends a complete prohibition against the use of appropri- 
ated funds for a particular purpose it has invariably used the words 
“in this or any other act” or words of similar import, to describe the 
funds intended to be encompassed by a particular prohibition. 


276088°—54——10 
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This Office extends full recognition to such well-established prin- 
ciples of statutory construction, but submits that in each of the cited 
cases, the interpretation there given has been based upon the context 
of the law being construed together with a consideration of the par- 
ticular facts and circumstances involved. And in none of those 
cases was the rule applied so as to completely dissipate the effectiveness 
of, and make meaningless, the provision in the appropriation act to 
which applied. That would be the result were such rule applied here. 
In that connection, it is worthy of note that the decision 30 Comp. 
Gen. 516, cited and partially quoted in your letter, after holding that 
the Economic Stabilization Agency was not subject to the expenditure 
restrictions contained in section 1212 of the General Appropriation 
Act, 1951, 64 Stat. 768, by reason of the fact that funds for the Agency 
were not contained in the said act, went on to state “However, having 
in mind that, by the enactment of said provision [section 1212], the 
purpose of the Congress was to restrict generally payment to Govern- 
ment employees for any annual leave earned during the calendar 
year 1950 and unused at the close of business on June 30, 1951, it would 
appear to be in keeping with the spirit of the act if you recommended 
to employees of your agency that their 1950 annual leave be used 
by June 30, 1951.” But however that may be, the more important 
question presented in this case is whether the law and appropriations 
made available to the Navy Department in pursuance thereof expressly 
authorize or require that Department directly to institute, prosecute, 
and defend action on behalf of the United States in matters involving 
court proceedings. 

Consideration of that question necessarily involves the provisions 
of sections 189, 357, 359, 361, 363, 365 and 367, of the Revised Statutes, 
codified as 5 U.S. C., 49, 306, 307, 309, 312, 314 and 316, respectively, 
as follows: 

§ 49. No head of a department shall employ attorneys or counsel at the expense 


of the United States; but when in need of counsel or advice, shall call upon the 
Department of Justice, the officers of which shall attend to the same. 
- * * * + * * 

§ 306. The officers of the Department of Justice, under the direction of the 
Attorney General, shall give all opinions and render all services requiring the 
skill of persons learned in the law necessary to enable the president and heads 
of departments, and the heads of bureaus and other officers in the departinents, 
to discharge their respective duties; and shall, on behalf of the United States, 
procure the proper evidence for, and conduct, prosecute, or defend all suits and 
proceedings in the Supreme Court and in the Court of Claims, in which the 
United States, or any officer thereof, as such officer, is a party or may be inter- 
ested; and no fees shall be allowed or paid to any other attorney or counselor 
at law for any service herein required of the officers of the Department of 
Justice, except in the cases provided by section 312 of this title. 

§ 307. Whenever a question of law arises in the administration of the Depart- 
ment of War or the Department of the Navy, the cognizance of which is not 
given by statute to some other officer from whom the head of the department 
may require advice, it shall be sent to the Attorney General, to be by him referred 
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to the proper officer in his department, or otherwise disposed of as he may deem 
proper. 
¥ ca + . ~ . * 


§ 309. Except when the Attorney General in particular cases otherwise directs, 
the Attorney General and Solicitor General shall conduct and argue suits and 
appeals in the Supreme Court and suits in the Court of Claims in which the 
United States is interested, and the Attorney General may, whenever he deems 
it for the interest of the United States, either in person conduct and argue any 
case in any court of the United States in which the United States is interested, or 
may direct the Solicitor General or any officer of the Department of Justice 
to do so. 


x * + * * * * 


§ 312. The Attorney General shall, whenever in his opinion the public interest 
requires it, employ and retain, in the name of the United States, such attorneys 
and counselors at law as he may think necessary to assist the district attorneys 
in the discharge of their duties, and shall stipulate with such assistant attor- 
neys and counsel the amount of compensation, and shall have supervision of their 
conduct and proceedings. 

* * aa * 7. . 7 


§ 314. No compensation shall be allowed to any person, besides the respective 
district attorneys and assistant district attorneys, for services as an attorney 
or counselor to the United States, or to any branch or department of the Govern- 
ment thereof, except in cases specially authorized by law, and then only on the 
certificate of the Attorney General that such services were actually rendered, 
and that the same could not be performed by the Attorney General, or Solicitor 
General, or the officers of the Department of Justice, or by the district attorneys. 

* x * * * * * 


§ 316. The Solicitor General, or any officer of the Department of Justice, may 
be sent by the Attorney General to any State or district in the United States to 
attend to the interests of the United States in any suit pending in any of the 
courts of the United States, or in the courts of any State, or to attend to any 
other interest of the United States. 


Section 5 of Executive Order No. 6166 of June 10, 1933, issued in pur- 
suance of section 16 of the act of March 3, 1933, 47 Stat. 1517, pro- 
vides, in pertinent part, as follows: 

The functions of prosecuting in the courts of the United States claims and 
demands by, and offenses against, the Government of the United States, and of 
defending claims and demands against the Government, and of supervising the 
work of United States attorneys, marshals, and clerks in connection therewith, 
now exercised by any agency or officer, are transferred to the Department of 
Justice. 

As to any case referred to the Department of Justice for prosecution or defense 
in the courts, the function of decision whether and in what manner to prosecute, 
or to defend, or to compromise, or to appeal, or to abandon prosecution or de- 
lense, now exercised by any agency or officer, is transferred to the Department 
of Justice. 

By reason of the plain and unambiguous terms of these provisions 
of the law and in the light of decisions by the courts, the decisions 
of the accounting officers have long recognized the rule that, in the 
absence of specific authority by the Congress for departments and 
establishments of the Government to resort to litigation in the courts, 
in connection with the performance of the duties and responsibilities 
with which they are charged it is the duty of the Attorney General, 
as chief law officer of the Government, to institute, prosecute, and 


defend action on behalf of the United States in matters involving 
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court proceedings, and to defray the necessary expenses incident 
thereto from funds expressly provided therefor. See Causey v. 
United States, 240 U. S. 399, 402 and cases cited therein; United 
States v. California, 332 U. S. 19, 27-28; United States v. Hall, 145 
Fed. (2d) 781; Booth et al. v. Fletcher, 101 Fed. (2d) 676, 681; 
Sutherland, Alien Property Custodian v. International Insurance 
Co. of New York, 43 Fed (2d) 969, certiorari denied 282 U. S. 890; 12 
Comp. Dec. 742; 22 id. 230; 4 Comp. Gen. 386; 6 id. 517; 15 id. 5; 
17 id. 58; 24 id. 216; Cf. A-7650, April 24, 1925; A-27566, June 29, 
1929; B-34946, June 9, 1943; 15 zd. 81; 19 id. 551. Such ruie has 
also been recognized by the Attorney General. See 21 Op. Atty. Gen. 
195. 

I am aware of no specific authority in Title IV of the Depart- 
ment of Defense Appropriation Act, 1953, approved July 10, 1952, 
66 Stat. 523, making appropriations for the Department of the Navy, 
or other law, which would authorize the Department of the Navy to 
represent the United States in matters involving court proceedings, 
or incur expenditures directly connected therewith. Accordingly, 
no reasonable basis appears for not applying the cited rule to the 
instant case. With respect to your contention that the duty of the 
Executive Branch of the Government to safeguard the property of 
the United States requires that every legal means be employed to se- 
cure a judicial determination of the Government’s right here involved, 
in the case of United States v. California, supra, the court said that 
Article 4, section 3, clause 2 of the Constitution vests in the Congress 
the power to dispose of and make all needful rules and regulations 
respecting property belonging to the United States, and, that in the 
exercise of such power, the Congress may limit the power of the 
Attorney General to prosecute claims for the United States. 

I fully appreciate the deep concern which you and others feel in this 
matter. However, the matter has received careful consideration and 
in answer to the specific question presented in your letter it must be 
held that the employment or retention by you and payment from the 
funds available to the Navy Department of counsel directly to repre- 
sent the United States in the preparation, prosecution, or defense 
of the suit in question, and the defrayment therefrom of expenses 
connected with such litigation, would be in direct contravention of law 
and is not authorized. Such being the rule, the answer is obvious 
as to why it was unnecessary for the Congress to apply the prohibi- 
tion to other than the Department of Justice appropriations. If the 
rule were otherwise, the evident purpose of the Congress in approving 
the provision in question seems so clear that I could not approve 
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procedural or mechanical devices designed to overcome a technicality 
in order to circumvent that purpose. 

There has also been received a letter dated August 21, 1952, with 
enclosures, from the Judge Advocate General of the Navy to Mr. E. 
L. Fisher of this Office. One of the enclosures is in the form of a 
copy of a cross-complaint filed in the suit in question on July 14, 1952, 
by attorneys for defendants Max H. Henderson and Aurelie S. 
Henderson. 

It is stated that the cross-complaint was filed under authority of 
section 208(a) of the Department of Justice Appropriation Act, 1953, 
supra, which gives statutory consent to join the United States as a 
defendant in a suit such as the Fallbrook case. It is suggested that 
such cross-complaint makes the United States a defendant in the 
suit and imposes upon the Attorney General a duty to defend the 
rights of the United States, pointing out that the prohibition of 
section 208(d), supra, against the use of funds appropriated for the 
Department of Justice in the preparation or prosecution of the Fall- 
brook suit, contains no restriction upon the use of such funds ne that 
Department in defense of the said suit. 

The Judge Advocate General of the Navy further states that it is 
his information that the court in which the Fallbrook suit is pending 
will incorporate in the pre-trial order a stipulation substantially as 
follows: 


The Court finds that it is in the best interests of the parties and in the public 
interest that all rights to the use of water in the Santa Margarita river of all 
parties to this action be determined as against all others and that the filing of 
cross-complaints is unnecessarily burdensome and expensive, provided that the 
order setting this cause for separate action is not affected. 


and that it appears, therefore, the United States must defend against 
the asserted claims of all other parties to the suit, and that the adjudi- 
cation will quiet and fix not only the rights of the United States but 
the rights of all other parties thereto. 

It is manifest that it is not a function of this Office to concern itself 
in procedural matters in the court. Furthermore, whether or not it is 
a duty of the Department of Justice to defend the rights of the United 
States by reason of the counter claim asserted against it by the defend- 
ants Max M. Henderson and Aurelie S. Henderson and similar claims 
which might be considered by the court during the proceedings, and 
whether or not such action is without the purview of the prohibition 
of section 208(d), supra, are matters primarily for consideration by 
that Department. 

Under section 8 of the act of July 31, 1894, 28 Stat. 207, as amended, 
81 U. S. C. 74, the authority of the Comptroller General to render 
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decisions to the heads of departments or establishments encompasses 
only questions involving payments “to be made by them or under 
them.” See 18 Comp. Gen. 217, 220. Hence, I do not have jurisdic- 
tion and shall not attempt to decide on the basis of the present letters 
that part of the contention which concerns the availability of funds 
appropriated to the Department of Justice for use in the defense of 
actions arising from the Fallbrook case. 


[B-111086} 


Vending Machines—Disposition of Receipts 


Funds derived from the installation and operation of vending machines on Gov- 
ernment-owned or controlled property are required to be deposited into the 
Treasury of the United States as miscellaneous receipts under the provisions 
of section 3617, Revised Statutes, and may not be used to finance employee 
recreation and welfare activities. 


Comptroller General Warren to the Attorney General, August 29, 
1952: 


Reference is made to your letter of July 28, 1952, relative to the 
disposition of funds received by the Federal Bureau of Investigation 
in connection with the installation of vending machines in certain 
of its divisional offices located throughout the United States and its 
possessions. 

Your letter states that vending machines dispensing such items as 
cigarettes, coca colas, and candy have been installed in certain offices 
of the Federal Bureau of Investigation occupying Government-owned 
space and private property leased to the Government, and that the 
remuneration received from the operation thereof is deposited by 
the particular office in its recreation fund for the purpose of spon- 
soring employee activities in athletics, and in providing flowers, fruits, 
and gifts for employees on extended sick leave. However, in the light 
of the report of this Office to the Congress of August 10, 1949, B-45101, 
you request to be advised whether the funds derived from the instal- 
lation and operation of the vending machines may continue to be so 
utilized by the said offices, or whether such funds should be deposited 
into the Treasury as miscellaneous receipts. 

The cited report of August 10, 1949, requested the attention of the 
Congress to the improper diversion of a wide variety of substantial 
sums of money, including receipts derived from the installation and 
operation of automatic coin-operated vending machines, coming into 
the hands of officers and employees of the United States by reason of 
the operation of various official and quasi-oflicial income-producing 
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activities in the several departments and establishments of the Gov- 
ernment. At page 5 of the said report it was stated : 

The first question which has engaged the attention of the General Accounting 
Office concerns the authority to withhold from the Treasury revenues, donations 
and contributions, accruing from activities carried on in connection with the 
transaction of the regular business of the Government. It seems to me to be 
self-evident that these funds—arising as they do from the transaction of the 
business of the Government and used, according to administrative officers, as 
adjuncts thereto—necessarily are impressed with the character of funds re- 
ceived for the use of the United States. Under existing law funds received for 
use of the United States generally are required to be deposited in the Treasury, 
to be disbursed therefrom only in accordance with authority granted by the 
Congress. I find no express or clearly implied exception by the Congress in 
respect of the questionable matters brought to light in this report. Accordingly, 
the practice of diverting the funds from the Treasury to various “welfare” and 
other purposes not affirmatively prescribed by the Congress would appear to 
be of doubtful legal propriety at best. 

Elsewhere in the said report there was pointed out and discussed 
the practical and legal issues involved in the application of statutes 
requiring the deposit of such funds into the Treasury of the United 
States, and the use of public property and funds in connection there- 
with, and, in that regard, there was recognized the place and desira- 
bility of employee welfare and related activities in the Government 
service. The Congress, accordingly, was urged to enact clarifying 
legislation which would resolve such issues, and rectify existing un- 
satisfactory conditions with respect to the accounting for, disposition, 
and use of the funds involved. In that connection, H. R. 6325, 81st 
Congress, Ist Session, entitled “A BILL To provide for the establish- 
ment, operation, and financial control of income-producing activities 
in the Government, not otherwise specifically provided for by law, 
and for other purposes,” was introduced and referred to the Committee 
on Expenditures in the Executive Departments. The bill was not 
reported out by the Committee. 

One of the statutes cited in the report of August 10, 1949, is section 
3617, Revised Statutes, 31 U. S. C..484, which provides as follows: 

The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in section 487 of this title, 
shall be paid by the officer or agent receiving the same into the Treasury, at as 
early a day as practicable, without any abatement or deduction on account of sal- 
ary, fees, costs, charges, expenses, or claim of any description whatever. But 
nothing herein shall affect any provision relating to the revenues of the Post 
Office Department. 

It has been the consistent view of the General Accounting Office 
that funds derived from the installation and operation of vending 
machines, on Government-owned or controlled property, are funds 
received “for the use of the United States” within the meaning of that 
phrase as used in the provision of law quoted above and, as such, are 
required to be deposited into the Treasury of the United States as 


miscellaneous receipts, in the absence of express statutory authority 
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to the contrary. No express provision of law to the contrary with 
respect to the receipts here involved has been found. 

Accordingly, I have no alternative but to advise that the funds so 
received by the Federal Bureau of Investigation from the installation 
of vending machines are required to be deposited into the Treasury of 
the United States as miscellaneous receipts under the provisions of 
section 3617, Revised Statutes, supra. 
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[B-110041] 


General Accounting Office—Settlement—Reopening, Revi- 


sion, Review, Ete.—Claim Review Request by Administrative 
Office 


A claim which has been disallowed by this Office may not be reviewed or recon- 
sidered at the request of the administrative office concerned; however, a claim- 
ant who is dissatisfied with the action taken by this Office may request, over his 
signature, review or reconsideration of the claim. 

Assistant Comptroller General Yates to Commandant, Eleventh 
Naval District, September 8, 1952: 


Reference is made to your letter of May 6, 1952 (1121A/wn 00-S 
Ser R531/1121A), requesting review of General Accounting Office, 
Claims Division, settlement dated March 25, 1952, which disallowed 
the claim (No. Z 175866) of Commander Warren W. Sackett, United 
States Naval Reserve, for command pay with Organized Surface 
Division 11-34, for the period from April 8, 1948, to July 5, 1948. 

When a claim is disallowed by this Office, it is not for the admin- 
istrative office to request review or reconsideration thereof but, rather, 
if the claimant is dissatisfied with the action taken, such a request 
should be submitted by him over his signature. See 22 Comp. Gen. 
821; General Accounting Office Circular No. 2, August 23, 1921, 1 
Comp. Gen. 775; General Accounting Office General Regulations 
No. 50, Revised, October 24, 1949, 29 Comp. Gen. 539; and paragraph 
57430, Bureau of Supplies and Accounts Manual. Accordingly, fur- 
ther action will not be taken on the claim at this time. 


[B-111298] 


Personal Services—Private Contract v. Government Person- 
nel—Lack of Personnel, Funds, Etc. 

A contract for stenographic reporting services which in fact is a contract for 
stenographic and typing work to be performed under Government supervision 
and which was entered into for the purpose of overcoming difficulties occasioned 
by a shortage of funds and personnel is a contract for the performance of personal 
services required to be performed by Government personnel, and therefore, pay- 
ment may not be made for personal services performed under said contract. 
Comptroller General Warren to W. R. Wynne, Department of 
Commerce, September 8, 1952: 


Reference is made to your letter of July 18, 1952, forwarded here 
by a letter of August 8, 1952, from the Chief, Accounting Division, 
requesting decision whether you may certify for payment the voucher 
therewith transmitted in favor of Mrs. Ruth W. Patterson for $140, 
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covering all labor, material, and equipment for stenographic report- 
ing service (80 hours at $1.75 per hour). It is stated that actually 
stenographic or secretarial service was secured and not stenographic 
reporting service as shown by the purchase order, which order was 
issued on June 26, 1952, subsequent to the performance of said service, 
in confirmation of an informal agreement. 

It is represented, in support of the service secured, that during the 
last month of the 1952 fiscal year it was necessary to process a volume 
of a certain type of work representing over 50 percent of the annual 
work load thereof; that the secretarial personnel necessary to com- 
plete the required work on time was not available; that said personnel 
left Government service and received large lump-sum payments for 
annual leave thus depleting funds and making it impossible to fill a 
single secretarial vacancy; and further, that it was more economical 
to secure the secretarial service in said manner than by securing such 
assistance by temporary appointment for a period of 2 weeks since 
it is stated there is no interest by prospective employees in short em- 
ployment. The submitted papers show that even though temporary 
employees could have been secured from registers no personal service 
money was available therefor. 

It is the general rule that personal services necessary in connection 
with governmental activities are for performance by regular em- 
ployees of the Government who are responsible to the Government 
and subject to Government supervision. 6 Comp. Gen. 140; 11 #d. 
252; 12 7d. 516; 16 ad. 1055; 17 td. 52; 21 zd. 388. There have been 
instances, however, where, by reason of the nature of the work and 
the existence of the emergency conditions not permitting its perform- 
ance in the usual manner, accomplishment thereof by means of outside 
contracts has been sanctioned. 11 Comp. Gen. 99; 19 id. 523; 21 id. 
486 ; 22 id. 700. Generally however, such instances have been confined 
to special qualifications, special equipment, and similar circumstances. 

While the voucher purports to cover stenographic reporting service 
and the furnishing of all labor, materials, and equipment, it is stated 
in your letter that secretarial service was all that was furnished. That 
statement finds support in the papers accompanying your submission. 
Further, while not so stated, it is reasonable to presume from the 
record that stenographic and typing work constituted the service 
furnished and that the work was performed under Government super- 
vision. It is obvious, from the papers accompanying your letter, that 
the services here involved were obtained under the guise of a non- 
personal service contract when in fact the services were purely personal 
in character for which funds (for personal services as such) were not 
available—an attempt, apparently, to do indirectly that which could 
not be done directly. Thus, since the service rendered here was per- 
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sonal the case is not taken out of the general rule set forth above merely 
because of the means employed in obtaining the services. 

In view of the foregoing it must be concluded on the present record 
that payment on the voucher, which voucher is being retained here, 
is not authorized. 


[B-111557] 


Compensation—Increases—Heads of Departments and Es- 
tablishments—Commissioner of Narcotics 

Under the act of June 5, 1952, which provides that the increase in compensation 
for employees holding positions for which the compensation is expressly estab- 
lished by law shall “hereafter’’ be equal to the rate payable for such grade under 
the Classification Act of 1949, the compensation of the Commissioner of Narcotics 
which is fixed by law may be increased only on and after June 5, 1952, the effec- 
tive date of the 1952 act. 

Comptroller General Warren to G. W. Cunningham, Treasury De- 
partment, September 8, 1952: 


Reference is made to your letter of August 22, 1952, requesting 
decision whether you may certify for payment the payroll voucher 
therewith transmitted proposing payment to Harry J. Anslinger, 
Commissioner of Narcotics, in the gross amount of $732.67 represent- 
ing retroactive increase in compensation from July 8, 1951 to June 
4, 1952. 

Section 6 (a) of the act of October 15, 1949, 63 Stat. 881, provides 
“The rate of basic compensation of the * * * Commissioner of 
Narcotics * * * shall be $14,000 per annum.” $14,000 is the 
equivalent to the rate fixed in the Classification Act of October 21, 
1949, for GS-18. The act of June 5, 1952, Public Law 375, 66 Stat. 
120-121 provides so far as here pertinent: 

Appropriations or other funds made available by this or any other Act fer 
personal services during the fiscal year 1952 shall be available for pay increases, 
comparable to those provided by Public Law 201, approved October 24, 1951, 
granted by administrative action pursuant to law; Provided, That such pay 
increases may be made retroactively effective on the same basis as if they had 
been authorized by said law: * * * and (2) in the case of any other posi- 
tion for which compensation is expressly established by law at a rate equal to 
the rate payable prior to the enactment of Public Law 201, Eighty-second Con- 
gress, under the highest grade of the Classification Act of 1949, the rate of 
compensation shall hereafter be equal to the rate payable for such grade under 
said Public Law 201. [Italics supplied.] 

As the salary of the Commissioner of Narcotics is not subject to 
administrative increase, the increase granted by the above act of June 
5, 1952, for persons coming within category No. (2), such as in the 
instant case, can be made effective only “hereafter”, that is, on and 
after June 5, 1952. 1 Comp. Gen. 57. Accordingly, payment on the 
voucher, which voucher will be retained in the files of this Office, is 
not authorized. 
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[B-107004] 


Vessels—Sales Under the Merchant Ship Sales Act—Trade- 


in Allowance Limitations 


That portion of the Merchant Ship Sales Act of 1946, which authorizes the Mari- 
time Commission, in fixing the fair and reasonable value of a vessel turned in 
for credit on the purchase of a war-built vessel, to include an additional amount 
where necessary by reason of “the public interest in promoting exchanges of 
vessels, as a means of rehabilitating and modernizing the American Merchant 
Marine” was intended as an inducement for future transactions and could not 
have been intended to apply to vessels already exchanged prior to said act, and 
therefore, contracts providing for increased allowances to purchasers of vessels 
exchanged prior to the act are not binding on the United States so as to preclude 
cancellation or recovery of said increased allowances, 


Comptroller General Warren to the Chairman, Federal Maritime 
Board, September 10, 1952: 


Further reference is made to the matter of adjustment of vessel 
trade-in allowances under section 9 of the Merchant Ship Sales Act 
of 1946, 60 Stat. 46. You will recall that this subject was discussed in 
my audit report of the former United States Maritime Commission for 
the fiscal years ended June 30, 1948 and 1949, and particular reference 
was made to it in my letter of February 6, 1950, transmitting that 
report tothe Congress. In that letter it was stated: 


* * ®* the act provides for adjustments in the prices of vessels sold by 
the Commission prior to the date of the act in order to place those purchasers 
in the same position as those buying under the statutory formulae contained in 
the act. Where the prior purchaser had turned in an old vessel the exchange 
allowance was likewise subject to adjustment. The act set up five factors for 
consideration in fixing the exchange allowance for vessels turned in subsequent 
to the date of the act and provided that these same factors should apply to 
trade-ins made prior to the date of the act. The first four factors prescribed 
were: (1) the unenhanced market value; (2) the liability of the United States to 
restore or repair; (3) the utility value; and (4) the effect of the act itself upon 
the market value. The fifth factor was “the public interest in promoting ex- 
changes of vessels as a means of rehabilitating and modernizing the American 
merchant marine.” 

The intended purpose of the fifth factor is clear to the point of being simple. 
By this factor the Congress extended to the Commission authority to add to a 
trade-in allowance if the added amount was necessary in the public interest to 
retire an old, worn-out ship from the seas. With this purpose so clear, I was 
amazed to learn of the Commission’s determination to make an allowance under 
this factor measured by foreign market values—not for exchanges after the act, 
which would be bad enough—but for vessels already exchanged and turned over 
to the Commission prior to the act. I regard such increased allowances as 
wholly beyond the scope of the law and credit for such amounts as have been 
paid will be withheld in the accounts. 


It is understood that you have approved adjusted trade-in allow- 


ances computed under new procedures adopted on February 12, 1951, 
for 48 of the 65 vessels originally involved; that these allowances in 


the aggregate are about $1,619,000 less than the allowances previously 
approved by the former Maritime Commission under factor (E) ; that 
the former Maritime Commission had entered into agreements and ex- 
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changed mutual releases with the vessel operators with respect to 
allowances on the remaining 17 vessels before the present procedures 
were adopted; and that the General Counsel of the Maritime Ad- 
ministration has ruled that the assertion of any claims on account of 
such allowances against these operators would be barred by the terms 
of the releases. 

The purpose of this letter is to advise you of the views of this Office 
with respect to the legal issues involved and of the action which this 
Office proposes to take with respect to these excessive allowances. 
The fundamental question involved is whether the contracts executed 
by the Maritime Commission with the vessel operators are binding 
and conclusive. The issues are, therefore, similar to those involved 
in the case of the super liner S. S. United States. B-58323, May 
27, 1952, 31 Comp. Gen. 695. 

As pointed out in that decision the Supreme Court has repeatedly 
held that the courts will disturb administrative action based on a 
misconstruction of the applicable statute. It is the position of this 
Office that, properly construed, an allowance under section 9 of the 
Merchant Ship Sales Act of 1946 could never include an amount at- 
tributable to factor E. Factor E, as contained in section 8, authorized 
the Commission, in fixing the fair and reasonable value of a vessel 
to be turned in for an allowance of credit on the purchase of a war- 
built vessel, to include some additional amount where necessary by 
reason of “the public interest in promoting exchanges of vessels as a 
means of rehabilitating and modernizing the American Merchant 
Marine.” Section 9 applied to vessels already exchanged before the 
act was passed. The purpose and intent of factor E could never have 
application to a vessel that had already been exchanged. In such 
cases the inducement intended by the Congress to be provided by factor 
E could never properly be determined as necessary. Consequently, 
the contracts here involved called for allowances fixed on a miscon- 
struction of the law. 

It would seem unnecessary to dwell at length upon the effect of the 
release executed in connection with the contracts covering these 17 
vessels. If by the simple expedient of such a release a Government 
official could furnish a contractor with a guarantee against recovery 
of an illegal payment, the rule laid down by the Supreme Court would 
be rendered meaningless. Thus, reference is again made to Wisconsin 
Central Railroad v. United States, 164 U. S. 190, wherein the Supreme 
Court said— 

* * * the Government cannot be bound by the action of its officers, who 
must be held to the performance of their duties within the strict limits of their 


legal authority, where by misconstruction of the law under which they have 
assumed to act, unauthorized payments are made * * *, 
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Bringing this principle one step further the former Maritime Com- 
mission had no more authority to execute a binding release in the 
present case than it had to make a contract calling for an illegal ex- 
penditure or credit. 

Accordingly, I have to advise that this Office does not regard the 
contracts covering the subject 17 vessels as binding so as to preclude 
the recovery of such amounts as may be in excess of those provided 
for in the applicable statute properly construed. The cooperation 
of the Federal Maritime Board and Maritime Administration is re- 
spectfully requested in the recovery of such excessive payments or 
the cancellation of such excessive credits. 


[B-110892] 


Officers and Employees—Suspension or Removal—Resto- 
ration—Statutory Increases 


The compensation payable under the back pay provisions of the act of August 
26, 1950, to employees who are reinstated or restored to duty after a period of 
unjustified removal or suspension should be computed over such period at the 
rate received on the date of suspension or removal, so that an employee who was 
suspended prior to the effective date of the increased compensation amendment 
to the Classification Act of 1949, and reinstated subsequent thereto is not entitled 


to have included in the computation of the amount of compensation due any — 


credit for the pay increase granted by said amendment. 


Comptroller General Warren to Violet R. Allen, Department of 
State, September 10, 1952: 


Reference is made to your letter of July 16, 1952, DF/P: VRA, re- 
questing a decision as to the propriety of certifying for payment a 
supplemental pay roll voucher forwarded therewith, in the amount of 
$540.94, representing additional “back pay” claimed by an employee 
of the Department of State for a period of suspension from duty. 

At the close of business February 5, 1951, the employee involved was 
suspended without pay under the summary suspension provisions of 
Public Law 733, 81st Congress, approved August 26, 1950, 64 Stat. 
476. Subsequently, on March 24, 1952, the employee’s suspension was 
canceled and he returned to duty on March 28, 1952, after being in a 
leave without pay status from March 24 to 27, 1952. 

Under the “back pay” provision of Public Law 733, compensation 
was paid the employee for the period February 6, 1951, through March 
23, 1952, at the rate of $7,800 per annum, Jess interim net earnings, 
which was the rate of compensation received by him, in his position 
of grade GS-13, at the date of suspension. However, as the rate of 
$7,800 per annum for a GS-13 position was increased to $8,560, effective 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 133 


July 8, 1951, by Public Law 201, 82d Congress, approved October 24, 
1951, 65 Stat. 612, the employee claims additional compensation, at the 
increased rate, for the period July 8, 1951, through March 23, 1952. 

The “back pay” provision of Public Law 733, 64 Stat. 476, pur- 
suant to which compensation was paid the employee for the period 
of suspension, provides as follows: 

Provided further, That any person whose employment is so suspended or ter- 
minated under the authority of this Act may, in the discretion of the agency 
head concerned, be reinstated or restored to duty, and if so reinstated or restored 
shall be allowed compensation for all or any part of the period of such suspen- 
sion or termination in an amount not to exceed the difference between the 
amount such person would normally have earned during the period of such sus- 


pension or termination, at the rate he was receiving on the date of suspension or 
termination, as appropriate, and the interim net earnings of such person. 


[Italics supplied.) 

In computing the amount the employee “would normally have 
earned” during the period of suspension, for the purpose of “back 
pay,” the act requires the use of “the rate he [the employee] was re- 
ceiving on the date of suspension.” That being so, and as Public Law 
733 is the sole authority for compensating the employee for the period 
of suspension, it would appear that there is precluded from considera- 
tion, for the period of suspension, the provisions of Public Law 201, 
which, subsequent to the employee’s suspension, increased generally the 
basic rates of compensation. A situation comparable to that herein 
considered arose under Public Law 623, approved June 10, 1948, 62 
Stat. 354, 355, containing “back pay” provisions similar to Public Law 
733, there being involved a question of including the pay increase 
granted by the Postal Rate Revision and Federal Employees Salary 
Act of 1948, Public Law 900, 62 Stat. 1267, in the amount due an em- 
ployee because of an erroneous removal from the service, the removal 
having occurred prior to the effective date of such latter act. In that 
instance, as pointed out in your letter, it was held in decision of Novem- 
ber 26, 1948, 28 Comp. Gen. 333, 336, as follows, quoting from the 
decision : 

With respect to the rate of compensation for the period of separation, the 
statute restricts such payments to the “rate received on the date of sucb removal 
or suspension.” Accordingly, there should not be included in the cowputation 
of the amount due any credit for the pay increase granted by the Postal Rate 
Pevision and Federal Employees Salary Act of 1948, Public Law 900, 62 Stat. 1267. 

In view of the foregoing, you are advised that under the “back pay” 
provision of Public Law 733 the allowance of additional compensation 
as claimed by the employee is not authorized. The voucher submitted 
is returned herewith and may not be certified for payment. 
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[B-111642] 


Awards—Meritorious Service—Travel and Miscellaneous 
Expenses in Connection With Award Ceremonies 

Travel and miscellaneous expenses incurred by officers and employees for the 
purpose of participating in ceremonies held at a Department convocation in 
honorary recognition of exceptional or meritorious service under the incentive 
awards program authorized by section 14 of the act of August 2, 1946, as 


amended, may be considered a direct and essential expense of the award, and 


within the scope and meaning of the phrase “to incur necessary expenses” as 
used in the statute. 


The cash award limitation of $25,000 for incentive awards under section 14 of 
the act of August 2, 1946, as amended, relates only to cash awards for suggestions 
which result in improvements or economy in Government operations, and there- 
fore, expenditures incident to the honorary recognition of exceptional or meri- 
torious service are not properly chargeable against said cash award limitation. 


Comptroller General Warren to the Secretary of the Interior, Sep- 
tember 12, 1952: 


Reference is made to letter of August 27, 1952, from the Admin- 
istrative Assistant Secretary, requesting an opinion (1) as to whether 
section 14 of the act of August 2, 1946, 60 Stat. 809, as amended, 5 
U.S. C. A. 116a, authorizes the incurring of travel and miscellaneous 
expenses by field employees of the Department of the Interior incident 
to the presentation to them of the Department’s Distinguished Service 
Award at Department convocations held in Washington, D. C., and 
(2) if such expenditures are authorized, whether they are chargeable 
against the departmental cash award limitation of $25,000. 

It is explained in the letter that, under the Department of the 
Interior incentive awards program, considerable importance attaches 
to the Distinguished Service Award, the highest made to an employee 
for an outstanding or exceptional contribution to the public service 
within and beyond the call of duty. Also, it stated that the honor 
conferred is so great you feel that ceremonies for presenting such 
awards should be made at the Secretarial level at Department con- 
vocations which are held in Washington, the next such convocation 
being scheduled for September 23, 1952. 

Section 14 of the act of August 2, 1946, 60 Stat 809, swpra, provides, 
in pertinent part, as follows: 

The head of each department is authorized, under such rules and regulations 
as the President may prescribe, to pay cash awards to civilian officers and em- 
ployees (or to their estates) who make meritorious suggestions which will result 
in improvement or economy in the operations of his department and which have 
been adopted for use and to incur necessary expenses for the honorary recog- 
nition of exceptional or meritorious service: Provided, That no award shall be 
paid to any officer or employee for any suggestion which represents a part of 
the normal requirements of the duties of his position. With the exception of 
the War and Navy Departments, the amount of any one award shall not exceed 
$1,000 and the total of cash awards paid during any fiscal year in any department 
shall not exceed $25,000. Payments may be made from the appropriation for the 


activity primarily benefiting or may be distributed among appropriations for 
activities benefiting as the head of the department determines. 
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Executive Order No. 9817 of December 31, 1946, issued pursuant to 
the above-quoted act, provides, in sections 5 and 8, that: 

Sec. 5. A department may provide for the purchase and award of appropriate 
certificates, medals, or other emblems, in honorary recognition of service which 


is determined by the head of the department to be exceptional or meritorious. 
: * > * * * * 


Sec. 8. The total of cash awards paid during any fiscal year in any department 
(except the War and Navy Departments) shall not exceed $25,000. Cash awards 
and expenses for honorary recognition for exceptional or meritorious service may 
be paid from the appropriation for the activity primarily benefiting or may be 
distributed among appropriations for activities benefiting as the head of the 
department determines. 

Nothing has been found in the hearings, reports or debates on the 
bill which became the act of August 2, 1946, relating to the intended 
scope of the phrase “to incur necessary expenses,” but such language, 
when read together with the regulations of the President, seems to 
evidence a statutory recognition of suitable awards at appropriate 
ceremonies. Also, it appears that travel and miscellaneous expenses 
incurred by officers and employees of your Department for the purpose 
of participating in ceremonies in honorary recognition of exceptional 
or meritorious service reasonably may be considered a direct and essen- 
tial expense of award, and within the scope and meaning of the phrase 
“to incur necessary expenses” as used in the statute. Accordingly, 
no objection will be raised by this Office to payment of otherwise 
proper and reasonable traveling and miscellaneous expenses incident 
to the award of the Department of the Interior Distinguished Service 
Award, to properly designated personnel at Department convocations 
held in Washington, D. C. 

With respect to the second question, the cash ward limitation of 
$25,000 provided for under section 14 of the act of August 2, 1946, 
supra, relates only to cash awards for suggestions resulting in im- 
provements or economy in Government operations. Consequently 
expenditures incident to the honorary recognition of exceptional or 
meritorious service are not properly chargeable to the departmental 
cash award limitation established thereunder. 


[B-111567] 


Compensation—Within-Grade Advancements—Temporary 
Allocation of Positions 


The salary rate increase received by an employee incident to the temporary 
allocation of his position by the administrative office to a higher grade which 
upon review by the Civil Service Commission was allocated back to the original 
grade is not an “equivalent increase in compensation” so as to start a new 
waiting period for a periodic within-grade advancement. 


The compensation of an employee whose position was temporarily allocated 
to a higher grade and later allocated back to the original grade should be com- 
puted at the rate the employee would have attained had the position been 
properly allocated in the first instance. 


276088 °—54——-11 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, September 15, 1952: 


Reference is made to a letter dated August 22, 1952, from H. V. 
Stirling, Deputy Administrator, requesting a decision (1) as to the 
date on which an employee would become entitled to a within grade 
step increase where he was holding a position in grade GS-8 of Assist- 
ant Finance Officer at the salary rate of $4,575 per annum, the fourth 
step in that grade, who on August 19, 1951, transferred to another 
station and was assigned to a position of Finance Officer, which posi- 
tion had been tentatively allocated to grade GS-9, at a salary rate 
of $5,185 per annum, but was subsequently allocated to GS-8; and 
(2) as a result of the reduction of the allocation of the position to 
GS-8 what was the proper salary rate to which the employee was 
entitled to in that grade. 

Under the provisions of section 502 (a) of the Classification Act of 
1949, 63 Stat. 958, 959, allocation and reallocation of position in the 
departmental service may be accomplished by administrative action, 
whenever the facts warrant, subject to review by the Civil Service 
Commission. The allocation of the position involved to grade GS-9 
pending approval by the Classification Service Central Office and back 
to grade GS-8 constitute merely corrections of the initial tentative 
allocation to grade GS-9 and consequently, the salary rate attained 
in grade GS-9, may not be used in fixing the employee’s salary rate 
when the allocation of the position was reduced to GS-8. Neither 
should the temporary allocation in the higher grade be regarded as an 
“equivalent increase in compensation.” Rather, the proper salary rate 
for use in determining the employee’s salary rate in grade GS-8 at the 

‘time of the final administrative action in placing the position in that 

grade, is the salary rate the employee would have attained had the 
position properly been allocated by the Classification Service Central 
Office to grade GS-8 in the first instance, which appears to be the 
salary rate of $5,120 per annum, as indicated in the letter from the 
Deputy Administrator. See 30 Comp. Gen. 319, and 31 zd. 292; also, 
section 25.103 (b) (2) of the Rules and Regulations of the Civil Serv- 
ice Commission. Upon that conclusion the employee would be entitled 
to another periodic step increase in salary 52 calendar weeks from the 
date of his last step increase which it is stated would have occurred 
on December 9, 1951. 

Your questions are answered accordingly. 
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[B-111099] 


Traveling Expenses—Taxicab Fares—Travel Between Place 
of Lodging and Place of Duty 

A statement that public transportation was irregular and indirect which fails 
to contain any factual information in support of a claim for taxicab fares for 
travel between hotels and temporary places of duty does not satisfy the ‘“‘state- 
ment of the necessity” requirement of paragraph 8 (b) of the Standardized 
Government Travel Regulations so as to authorize reimbursement for the cost 
of daily travel by taxicab as an item of transportation not incidental to sub- 
sistence; also, the cost of such travel may not be allowed under the special 
conveyance provisions of paragraph 11 of the Regulations in the absence of an 
administrative authorization or approval of said travel as being advantageous 
to the Government. 

Comptroller General Warren to H. Nunn, Civil Aeronautics Admin- 


istration, September 23, 1952: 


Reference is made to your letter of July 16, 1952, transmitted here 
by Chief, Accounting Division, Civil Aeronautics Administration, 
under date of July 29, relative to the propriety of certifying for pay- 
ment a voucher transmitted therewith in favor of Dudley R. Rider 
for $18.50, representing taxicab fares incurred in daily travel between 
hotels (places of lodging) and temporary duty points located at air- 
ports in Cleveland, Boston, Chicago, and New York. 

You advise that none of the fares claimed were for purposes of 
arrival or departure from the temporary duty stations and that your 
doubt as to the propriety of certifying the claim for payment under 
paragraph 8 (b) of the Standardized Government Travel Regula- 
tions arises by reason of the provision of paragraph 44 of those regula- 
tions. As a justification for his claim, the employee states as follows: 

Suitable accommodations were not available near Idlewild Airport at Jamaica, 
New York, therefore it was necessary to go into the city to obtain suitable 
accommodations. This also applies to Cleveland, Boston, and Chicago. 

Public transportation was so irregular and indirect as to preclude arrival at 
duty points at the required time without the use of taxis. 

Paragraph 44 of the Standardized Government Travel Regulations 
provides that the per diem in lieu of subsistence will be held to include 
“transportation between places of lodgings or where meals are taken 
and places of duty.” However, where the requirements of paragraph 
8 (b) of those regulations are satisfied, such transportation expenses 
may be allowed as an item of transportation. Paragraph 11 of the 
said regulations requires that where a special conveyance, such as 
taxicab, is used, the cost thereof will be allowed when authorized or ap- 
proved as advantageous to the Government. 

In decision of December 13, 1951, B-106623, 31 Comp. Gen. 208, 
involving a claim for taxicab fares incurred for travel between hotel 
and places of temporary duty, this Office concluded that the particu- 
lar claim could not be allowed “as no factual information” had been 
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furnished which would warrant payment of the claim under para- 
graph 8 (b) of the travel regulations. The statement submitted by 
the employee in the instant case primarily is one of conclusion rather 
than factual. Accordingly, in the absence of more specific factual 
information in the matter, payment of the claim under paragraph 
8 (b) would not be proper. Furthermore, since a special conveyance 
was used by the employee, as distinguished from regular public trans- 
portation, payment also is precluded in the absence of an administra- 
tive authorization or approval of the use of the special conveyance as 
advantageous to the Government as required by paragraph 11 of the 
travel regulations. 

On the existing record, the voucher, which is returned herewith, may 
not be certified for payment. 


[B-111581] 


Transportation—Household Effects — Commutation — 
Truck Rented and Driven by Employee 

Executive Order No. 9805, as amended by Executive Order No. 10196, which 
provides for reimbursement at the commuted rate for household effects “actually 
transported,” does not change the requirement that such effects be shipped hy 
private or common carrier, and therefore, an employee who moves his household 
effects in a rented truck driven by himself upon permanent change of station may 
be reimbursed for such movement on an actual expense basis only, not in excess 
of the commuted rate. 

Comptrolier General Warren to John E. Parsell, Department of 
Agriculture, September 24, 1952: 


Reference is made to your letter of August 25, 1952, transmitting a 
voucher in favor of John V. Raines for an amount alleged to be due 
as reimbursement, upon a commuted basis, for charges incurred for 
shipment of household effects incident to a permanent transfer of duty 
station as an employee of the Farmers Home Administration and 
requesting an advance decision as to the proper amount of reimburse- 
ment allowable thereon in view of the doubt whether the requirements 
of Executive Order No. 9805, as amended, have been met with respect 
to the method of transportation of the employee’s household effects. 

By travel order No. 2-560 dated June 12, 1952, John V. Raines, an 
employee of the Farmers Home Administration, was authorized to 
proceed from Gadsden, Alabama, his official station, to Lafayette, 
Alabama, for permanent duty, and shipment of his household effects 
at Government expense was authorized therein. It is stated that the 
employee rented a truck and accomplished the movement of his effects 
in said vehicle, driven by himself, from Gadsden to Lafayette. He 
now claims the sum of $90.14 as reimbursement for shipment of a total 
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of 1764 pounds of household effects based upon the commuted rate of 
$5.11 per ewt for a short line distance of 104 miles (Gadsden to La- 
fayette), as authorized under Executive Order No. 9805, as amended. 

Section 12 (a) of Title II of Executive Order No. 9805, as amended, 
governing the payment of transportation expenses for shipment of 
household and personal effects of civilian officers and employees of 
the United States upon transfer of permanent duty station, provides 
as follows: 

Sec. 12 (a). Commutation of expenses—general. In lieu of the payment of 
actual expenses of transportation, packing, crating, drayage, and unpacking 
of household goods and personal effects in the case of transfers between points 
within the continental United States, reimbursement shall be made to the em- 
ployee on a commuted basis at rates per hundred pounds as fixed by zones in 
Schedule A which is attached to and made a part of these regulations. The 
amount payable shall be the product of the applicable rate and the net weight 
of household goods and personal effects actually transported (within the weight 
limitation prescribed by section 16 hereof). Where the weight of the household 
goods transported is less than the minimum weight allowance chargeable under 
applicable tariffs the employee may be reimbursed to the extent of the minimum 
tariff requirement. Government bills of lading shall not be used. 

Executive Order No. 9805 originally provided for the payment of 
the commuted rate for the transportation of household effects “actu- 
ally shipped by carrier for the employee,” but was amended by Execu- 
tive Order No. 10196 to provide reimbursement at the commuted 
rate for household effects “actually transported.” Prior to that 
amendment it had been held by this Office that where an employee had 
transported his household effects in a hired truck driven by himself 
he could not be allowed reimbursement on a commuted basis but was 
entitled to reimbursement only on an actual expense basis, the ship- 
ment not having been “by carrier” within the meaning of Executive 
Order No. 9805. B-95162, May 24, 1950. However, in decision of 
April 30, 1952, B-108627, involving a case in which the employee 
rented a trailer and also hired a driver to drive his automobile and 
the trailer at a nominal cost, it was held as follows: 

It is the view of this Office that the amendatory language to section 12 (a) 
Executive Order 9805, in nowise changed the reimbursement rights of employees 
for movement of their household effects. Accordingly, reimbursement in this 


case may not be authorized upon a commuted basis, but there is for allowance 
the actual expenses shown to have been incurred for movement of the employee's 


household effects. 

Accordingly, the rule stated in the decision of May 24, 1950, supra, 
is still for application and since the shipment here involved was not 
made by means of a private or common carrier, but was accomplished 
by rented truck operated by the employee, reimbursement may be 
allowed only on an actual expense basis, not in excess of the commuted 
rate. 

Action upon the submitted voucher, which is returned herewith, 
should be taken in accordance with the foregoing. 
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(B-111443] 


Appropriations—Maritime Administration—Employment 
Ceiling Limitation 

Under the proviso in the Independent Offices Appropriation Act, 1953, limiting 
funds transferred from the Vessel Operations Revolving Fund to the appropria- 
tion for salaries and expenses of the Maritime Administration to an amount 
sufficient to provide for the employment of wot more than 400 employees at 
any time during the current fiscal year, funds may be transferred in the 
amount administratively determined, with the approval of the Bureau of the 
Budget, to be necessary to operate an organization of 400 employees, after taking 
into consideration the cost of compliance with reduction in force procedures, 
the payment of terminal leave, and related items of administrative expenses 
other than personal services. 

Comptroller General Warren to the Secretary of Commerce, Sep- 


tember 25, 1952: 


Reference is made to letter of August 18, 1952, from the Acting 
Secretary of Commerce, requesting a decision as to the proper in- 
terpretation of a proviso to the appropriation for salaries and ex- 
penses of the Maritime Administration, Department of Commerce, 
contained in the Independent Offices Appropriation Act, 1953, Public 
Law 455, approved July 5, 1952, 66 Stat 413, as follows: 

* * * ‘That funds transferred to this appropriation from the Vessel Op- 
eration Revolving Fund established under the provisions of Public Law 45, 
Kighty-second Congress, shall not exceed a sum sufficient to provide for the 
employment of in excess of four hundred employees at any time during the 
current fiscal year * * * 

The letter states in effect that the above-quoted language is ad- 
ministratively interpreted to mean that funds for this activity are 
authorized to be transferred in the amount determined to be necessary 
by the Secretary of Commerce with the approval of the Bureau of 
the Budget, as provided by the act of June 2, 1951, 65 Stat. 59, to 
operate an organization of 400 employees, after taking into con- 
sideration the cost of compliance with reduction in force procedures, 
the payment of terminal leave, and related items of administrative 
expenses other than personal services. 

Also, it is stated that, if such interpretation be concurred in by 
this Office, a budget for this activity will be prepared under which 
reduction will be made in the number of employees to 400 as soon as 
practicable and in other items of expense commensurate with the 
reduced force, which would establish a limitation on the total amount 
to be transferred rather than on the number of employees, except 
that upon reduction of the number of employees to 400, that number 
would not again be exceeded during the fiscal year 1953. 

While the language of the above-quoted proviso in the act of 1952 
is somewhat ambiguous, an examination of the legislative history 
thereof discloses that the legislative intent was to restrict the employ- 
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ment of a force to not more than 400 employees at any time during 
the fiscal year 1953 to administer Maritime activities in the Depart- 
ment of Commerce. 

There is no evidence of any intention in either the language or 
legislative history of the provision to deny the use of amounts neces- 
sary to defray the costs of compliance with timely reduction in force 
procedures and related terminal leave payments, or to reduce the 
amount of other items of administrative expenses below that necessary 
to operate an organization of 400 employees. 

Accordingly, you are advised that this Office concurs in the ad- 
ministrative interpretation of the statutory provisions involved, with 
the understanding that steps have been or are being taken to reduce 
the number of employees to 400 as soon as possible under the re- 
duction in force procedures. 


[B-111620] 


District of Columbia—Private Hospital Construction and 
Improvement—Federal Contributions 

Section I (c) of the act of October 25, 1951, which authorizes Federal grants 
to private agencies in the District of Columbia for the construction and equip- 
ment of hospital facilities on condition that established hospitals obligate them- 
selves to pay 50 per centum of the cost of such projects may not be applied 
retroactively so as to authorize the cost of hospital improvements completed 
under contracts entered into prior to the effective date of the 1951 act to be 


considered as meeting any part of the percentage contribution requirement of 
the 1951 act. 


Under section 1 (c) of the act of October 25, 1951, which authorizes Federal aid 
for private hospital construction and improvement in the District of Columbia, 
and requires that existing hospitals obligate themselves to pay at least 50 per 
centum of the cost of any project for which aid is granted, private funds which 
have already been used to match Government contributions for hospital improve- 
ments under other acts may not be used again to match funds requested under the 
said 1951 act. 

Comptroller General Warren to the Administrator, General Services 


Administration, September 25, 1952: 


Reference is made to letter dated August 26, 1952 (reference LAS), 
from the Acting Administrator, presenting for decision two questions, 
set out below, concerning a grant of funds to Children’s Hospital 
under the provisions of Public Law 648, approved August 7, 1946, 60 
Stat. 896, as amended by Public Laws 221 and 424, approved October 
25, 1951, 66 Stat. 657, and June 28, 1952, 66 Stat. 288, respectively. 

It is stated in the Acting Administrator’s letter that Children’s 
Hospital raised approximately $1,850,000 in its 1946 drive and in a 
supplemental drive in 1951 for voluntary contributions from the 
public. Of that amount $1,630,000 was used to match funds granted 
to it under the Hospital Survey and Construction Act, Public Law 
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725, approved August 13, 1946, 60 Stat. 1040, on the basis of $1 
granted for each $2 contributed by the Hospital. That grant was 
obtained prior to the amendment of Public Law 648 on October 25, 
1951 (Public Law 221) authorizing grants on a 50/50 basis to certain 
private agencies in the District of Columbia. The construction work 
on the additional facilities for Columbia Hospital—which is covered 
under existing contracts—had reached approximately 50 percent of 
completion as of January 29, 1952, when the application by Children’s 
Hospital for the instant grant was submitted. The Hospital still has 
available to it from private sources the amount of approximately 
$220,000 which has not been used to match Federal funds from any 
source. However, the Hospital has applied for additional Federal 
funds in the amount of $595,000 under the provisions of the cited 
act of August 7, 1946, as amended. The questions presented are as 
follows: 

1. Section 1 (c) of the act contains a proviso to the effect 

“That, except in the case of the construction and equipment of a new hospital, 
no such grant shall be made to any private agency unless such private agency 
shall obligate itself to pay at least 50 per centum of the cost of any project 
for which such grant is made.” 

In view of this proviso, may any part of the work completed by the Hospital 
under contracts and additions thereto entered into prior and subsequent to 
the approval of Public Law 221, 82nd Congress (October 25, 1951) or the date 
of approval of the Act appropriating funds to carry out its purposes (Public 
Law 547, 82nd Congress, approved July 15, 1952) be considered as meeting in 
whole or in part the requirement that prior to the making of any grant under 
the Act the private agency shall obligate itself to pay 50 per centum of the 
cost of any project for which such grant is made? 

2. Does the fact that part of the funds raised by the hospital in its drive 
for contributions from the general public have been used to the extent of 
approximately $1,630,000 to match funds made available to it under the Hill- 
Burton Act prevent the subsequent use of such funds to meet the 50 per cent 
obligation required of the Hospital under Section 1 (c) of the Act? * * * 

With respect to your first question the general rule is that an amend- 
atory statute, like other legislative acts, must be regarded as effective 
from the date of its passage unless a retroactive construction is re- 
quired by express language or necessary implication. See 26 Comp. 
Gen. 592; 28 id. 200; 29 id. 11; 30 td. 86; United States v. St. Louis 
Railway Co., 270 U.S. 1. Especially is this true where, as here, the 

y ’ P o ’ 
amendment creates new substantive rights. Winfree v. Northern Pa- 
cific R. Co., 227 U. S. 296. There is nothing in the amendatory act 
of October 25, 1951, specifically authorizing the making of grants for 
work completed prior to the date of the act nor is such a construc- 
tion required by necessary implication. The making of the grants is 
authorized solely “to enable such private agencies to make surveys 
and investigations, to plan, design, construct, remodel, relocate, re- 
build, renovate, extend, equip, furnish, or repair hospital facilities 
in the District of Columbia.” That language contained in subsec- 
tion 1 (c) of the act clearly refers to surveys, investigations, plans, 
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designs, construction, etc., which are to be accomplished in the fu- 
ture. While no specific reference to the retroactive or prospective 
effect of the act is made in its legislative history, it is disclosed 
therein that the purpose of the proposed legislation was to provide 
additional facilities which would not otherwise be provided, which 
indicates that the act is prospective only. It must be concluded, 
therefore, that no work completed by Children’s Hospital under con- 
tracts and additions thereto entered into prior to the approval of 
Public Law 221, 82d Congress (October 25, 1951), may be considered 
as meeting any part of its requirement to pay 50 per centum of the 
cost of any project for which a grant is made under the provisions 
of that act. Concerning the work contracted for subsequent to Octo- 
ber 25, 1951, and prior to the date of filing the application for a grant 
for the particular project, there is for your determination whether 
the granting of funds on a 50/50 basis for that portion of the project 
would be “in the public interest” as that phrase is used in subsection 
1 (c) of the act. If determined by you to be in the public interest, 
the General Accounting Office would not object.to the consideration 
of the cost of such work as part of the 50 per centum share of Chil- 
dren’s Hospital to the extent that the funds obligated by such con- 
tracts were not heretofore matched by funds received from the Fed- 
eral Government. 

Your second question is answered in the affirmative. To hold other- 
wise might permit the Hospital to obtain funds under the two acts 
on a basis more favorable to the Hospital than a 50/50 basis which 
clearly would be contrary to the intent of the Congress. 


[B-108678] 


Transportation—Dependents of Overseas Employees—De- 
pendents’ Return Prior to Completion of Employees’ Assign- 
ment 


An employee serving overseas under an employment contract who returns his 
immediate family to the United States prior to completion of the employment 
agreement, may be reimbursed for expenses incurred from personal funds for 
such return upon completion of the agreement, provided allowance of the ex- 
penses is approved administratively with full knowledge of the necessity for 
the prior return, the employee elects either to serve at an overseas station for 
an additional period or return to the United States pursuant to travel orders 
authorizing his return at Government expense, and the dependent qualifies as 
a member of the employee’s household within the meaning of the term “im- 
mediate family” as used in applicable regulations. 


Comptroller General Warren to the Secretary of the Army, Sep- 
tember 26, 1952: 


Reference is made to letter dated August 15, 1952, from the Act- 
ing Secretary of the Army, requesting further consideration of the 
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answer to the second question covered in Office decision of June 25, 
1952, B-108678, 31 Comp. Gen. 683, to you, it being stated that the 
second question was stated ambiguously to the degree that the answer 
required an assumption not wholly in accordance with the intent of 
the question. 

The letter of August 15, 1952, further states that— 

Under your answer to question (a) of the earlier submission, it is clear that 
upon completion of an agreed period of service at an overseas post and being 
otherwise eligible an employee has a vested right to return transportation for 
himself and his dependents. It frequently happens, however, that personal 
reasons require that dependents return prior to completion of the agreed period 
and, under existing rules, transportation must be at personal expense. Your 
decision is therefore requested as to whether the employee may be reimbursed 
for such expense if and when he completes his employment agreement and 
meets all conditions for transportation benefits. 

Under existing law and regulations pertaining to transportation of 
dependents of civilian employees returning from overseas, this Office 
would not be required to object to reimbursement being made to an 
employee, upon completion of his employment agreement, of expenses 
mceurred from personal funds for prior return of his immediate family 
provided (1) allowance of such expenses be approved administratively 
with full knowledge of the necessity or compelling reason for the prior 
return; (2) the employee (a) elects to serve at an overseas station for 
an additional period or (b) returns to the United States pursuant to 
appropriate travel orders authorizing his return at Government 
expense; (3) all other necessary conditions for such transportation 
benefits—such as being a member of the employee’s household and 
otherwise within the term, “immediate family,” as used in the applica- 
ble regulations, at the time of the employee’s right to return at Gov- 
ernment expense—are satisfied. 

Your submission is answered accordingly. 


(B-111192] 


Marriages—Validity of Proxy Marriages 


In view of the current disposition of Federal and State courts to recognize the 
validity of proxy marriages if performed in a jurisdiction where common-law 
marriage is sanctioned, unless proxy marriages are prohibited by statute or have 
been held invalid by judicial decision, an officer who while stationed outside the 
continental limits of the United States executed a power of attorney constitut- 
ing and appointing another person to act in his place and stead in a marriage 
ceremony in Texas is entitled to increased quarters allowance on account of 
a lawful wife, otherwise entitled thereto. 


Assistant Comptroller General Yates to Maj. J. G. Boland, Depart- 
ment of the Army, September 26, 1952: 


By sixth endorsement dated July 31, 1952, of the Chief of Finance, 
Department of the Army, there was forwarded to this Office your 
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fourth endorsement of June 26, 1952, with enclosures, requesting 
decision as to the legality of the “proxy” marriage of First Lieutenant 
Leo Baggett, O-1014208, Headquarters Company, 6230th R. C., Fort 
Ord, California, and his right to an increased basic allowance for 
quarters on account of a dependent wife. 

It appears that the officer has been paid an increased basic allowance 
for quarters on account of a dependent wife for the period from 
October 10, 1951, through June 30, 1952. Your request for decision 
does not indicate the period covered thereby and neither is it supported 
by the officer’s certificate dated after the period for which he has 
been paid. However, since the basic question relates to the validity 
of his marriage, the certificate of October 10, 1951, will be accepted in 
this case and your request for decision will be considered as covering 
the period commencing July 1, 1952. 

Among the papers submitted with your endorsement was a certified 
copy of a “power of attorney” executed by the officer on September 
24, 1951, while stationed outside the continental limits of the United 
States, constituting and appointing his brother-in-law, Olan T. Ven- 
able, to act in his place and stead in a marriage ceremony in Dallas, 
Texas, with Doris R. Jessup, together with a certified copy of a 
marriage license showing the marriage on October 10, 1951, at Dallas, 
Texas, of Leo Baggett and Doris Ruth Jessup. 

Recent judicial decisions tend to clarify the status of marriage by 
proxy of individuals domiciled in the United States and indicate that 
such marriages might be held to be valid if performed in a jurisdiction 
which recognizes common-law marriage, unless, of course, such a 
marriage is prohibited by statute or has been held to be invalid by 
judicial decision. See United States v. Layton, 68 F. Supp. 247; 
Ferraro v. Ferraro, 77 N. Y. S. 2d 246, affirmed as Fernandes v. Fernan- 
des, 87 N. Y.S. 2d 707; Hardin v. Davis, 16 Ohio Supp. 19; Respole v. 
Respole, 70 N. E. 2d 465, 170 A. L. R. 948 ; and United States v. Barrons, 
91 F. Supp. 319. Also, see the annotation at 170 A. L. R. 947. Com- 
pare 24 Comp. Gen. 595. Common-law marriage is recognized in 
the State of Texas (Grigsby v. Reib, et al, 153 S. W. 1124), and the 
marriage laws of that State do not appear to prohibit marriage by 
proxy or require any particular form of marriage ceremony. While 
no decision by court of the State of Texas recognizing the validity of 
a proxy marriage performed in that State has been found, in view of 
the current disposition of Federal and State courts to recognize the 
validity of such a marriage if performed in a jurisdiction where 
common-law marriage is sanctioned, no reason is now perceived for 
not recognizing as valid a relationship of husband and wife resulting 
from a proxy marriage in the State of Texas, if otherwise proper. 
Accordingly, it is concluded that the marriage between Lieutenant 
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Baggett and Doris Ruth Jessup was valid, and therefore, that he is 
entitled to an increased basic allowance for quarters on her account as 
his lawful wife, if otherwise entitled thereto. 

The papers submitted with your endorsement are returned herewith. 


[B-106107] 


Retirement—Civilian—Salary Deductions Upon Reemploy- 
ment 

A civil service annuitant who is reemployed as a per diem consultant under a 
contract contemplating a normal five day workweek with a provision authorizing 
employment on the sixth or seventh day of the week at the same per diem rate 
and whose basic salary has been reduced by the full amount of the annuity in 
accordance with the provisions of section 2 of the act of February 28, 1948, may 


be paid the stated per diem salary without further adjustment for work per- 
formed in excess of the normal five day week. 


Inasmuch as the Federal Employees Pay Act of 1945, as amended, precludes the 
payment of overtime compensation to civil service employees receiving an annual 
salary rate of $10,330, or more, an annuitant who is reemployed in a position 
subject to the overtime provision of section 201 of said act at a salary rate 
of $10,330 per annum, or more, may not be paid for overtime work, even though 
the full amount of the annuity has been deducted from the basic salary in 
accordance with the provision of section 2 of the act of February 28, 1948. 


While the basic per annum salary rate of a civil service annuitant who is reem- 
ployed in a regular civil service position must be reduced under section 2 of the 
act of February 28, 1948, by the annuity received to determine the total salary 
payable, overtime compensation should be paid at the gross per annum salary 
rate—rate prior to the annuity deduction—subject to the $10,330 statutory 
aggregate salary limitation. 


Comptroller General Warren to the Secretary of the Navy, Septem- 
ber 29, 1952: 


Reference is made to your letters of October 15, 1951, and June 24, 
1952, relative to an informal exception taken in the audit to the rate 
of payment for work days in excess of 5 days per week to Edwin H. 
Barker, a reemployed annuitant. It is stated that Mr. Barker entered 
the Federal Government service in April 1942, and remained there 
until September 1947, when he was removed because of a reduction 
in force. In October 1947, he applied for a retired annuity based 
upon involuntary separation which was subsequently granted by the 
Civil Service Commission in the amount of $788.40 per annum. In 
January 1951, he was appointed under a personal service contract at 
a rate of $50 per diem—stated to be a “full time” position. Your 
explanation of June 26, 1952, cites section 601 of the Defense Appro- 
priation Act, 1951, approved September 6, 1950, 64 Stat. 751, as au- 
thority therefor. Further, you advise that the term “full time” as 
used on the reverse side of contract meant that Mr. Barker would be 
employed 5 days in every calendar week during the term of the con- 
tract, as distinguished from intermittent employment. In addition, 
as a term of the contract, he was, upon written approval of the head 





> 1 


ee ee ed 


—_wekes rh fs s&s 


nm 


i 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 147 


of his office or division, authorized to work on the sixth or seventh 
day of the week and salary payment for those days was to be the 
same as the per diem rate specified in the contract. It is understood 
from your letter of June 24, that, while Mr. Barker’s contract was 
renewed for one year pursuant to section 601 of the Department of 
Defense Appropriation Act, 1952, Public Law 179, approved October 
18, 1951, 65 Stat. 444, it is not intended that the assignment continue 
indefinitely—he being a consultant upon a series of individual prob- 
lems with no continuity among them. 

Section 2 of the act of February 28, 1948, 62 Stat. 48, requires that 
the salary of a civil service annuitant who is reemployed be reduced in 
a sum equal to the retirement annuity allocable to the period of actual 
employment. It is stated that in accordance with the formula pre- 
scribed in the decision of June 7, 1949, 28 Comp. Gen. 693, your De- 
partment applied the above law to Mr. Barker’s case with the follow- 
ing result for work performed during the 5-day work week. 


ree = re nn: nn $13, 000.00 p/a 
See Beare bet Was WO. A. nck cee 788.40 p/a 
I Bi ia ass bacilli ein sale lnm eben $12, 211.60 p/a 
I i nnintd neon aceinsenaiedbnemeetdaieabceaiias 46.97 per day 


Further, you state that payment has been made to Mr. Barker for 
work in excess of 5 days a week at $50 per day, it being the view of 
your Department that, while technically this is not “overtime,” pay- 
ment upon that basis appears to follow the spirit of that portion of 
28 Comp. Gen. 693 wherein it is stated that “overtime compensation 
otherwise proper may be paid to the annuitant involved upon the same 
basis and at the same rate authorized by law to be paid other employees 
who occupy similar positions.” 

The questions which you present are stated as follows: 

(1) If the full amount of the annuity has been deducted from the reemployed 
annuitant’s basic salary, should payment for work in excess of the normal 5 
days per week to the annuitant be adjusted also or is the Department of the 
Navy correct in assuming that section 2 of the act of February 28, 1948, and the 
Comptroller General’s decision of June 7, 1949 (28 Comp. Gen. 698) require 
only that the full amount of the annuity be deducted from the basic salary and 
adjustment be made for this basic rate and that once the annuity amount has 


been so reduced the annuitant may earn his stated per diem salary without fur- 
ther adjustment? 


(2) Would the answer be different in the case of an annuitant reemployed on 
a regular Civil Service position with an annual salary equal to or in excess of 
$10,330 per annum? 

(3) Would the answer be different in the case of an annuitant reemployed on 
a regular Civil Service position with an annual salary of $5400 per annum? 

Since the employment contemplated by the contract here involved 
was a normal 5-day week, the formula used by your Department, and 
set forth above, is considered proper. Accordingly, in answer to 
question (1), you are advised that the method of adjustment proposed 


by your Department is correct for use in such cases. The Audit Divi- 
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sion has been instructed to remove the informal exception here in 
question. 

Assuming that your second question relates to employment in a 
position subject to the overtime provision of section 201 of the Federal 
Employees Pay Act of 1945, 59 Stat. 296, with a salary of $10,330, or 
more, no overtime would be payable as the limitation of $10,330 is 
still applicable so far as payment of overtime under that act is con- 
cerned, 

Question three is answered by the decision in 28 Comp. Gen. 693, 
supra, that is, the annuity should be deducted only from the basic 
salary covering the 5 days per week, and overtime would be payable 
upon the gross per annum rate. 


[B-108239] 


Vessels—Sales—Trade-In Allowances—Reduction for Use 
of Obsolete Vessel 


The owner of an obsolete vessel traded in to the Maritime Administration on a 
new vessel under section 510 (d) of the Merchant Marine Act of 1936, as amended, 
is required to pay the “fair value of use” for such vessel from the date the con- 
tract is executed to the date the vessel is physically delivered to the Administra- 
tion, so that the former owner of a traded in obsolete vessel who used it after 
an agreement was signed for the purchase of a new vessel is required to pay for 
the use of the old vessel until it is turned over to the Government and the pay- 
ments are to be used to reduce the credit allowances granted on the obsolete 
vessel. 


Inasmuch as section 510 of the Merchant Marine Act of 1936, as amended, re- 
quires that the credit allowances for vessels purchased by the Maritime Admin- 
istration under that section be reduced by the fair value of the former owner’s 
interim use of such vessels prior to their delivery to the Administration, action 
to collect amounts which were not deducted as required should be taken by the 
Administration, and although the value of the use for such vessels is for admin- 
istrative determination, it appears that, in the absence of contrary evidence, the 
proper charge should be based on the charter rates paid by the War Shipping 
Administration for the use of the vessels. 

Acting Comptroller General Yates to the Secretary of Commerce, 


September 29, 1952: 


Reference is made to your letter of February 21, 1952, forwarding 
an opinion from the Office of the General Counsel, Maritime Admin- 
istration, wherein it is concluded that the Government does not have a 
legally supportable claim for the entire amount of charter hire cov- 
ered by certain notices of exceptions issued by this Office, and request- 
ing, in view of that opinion, that this Office advise whether efforts 
should be made by the Administration to collect the amounts stated 
in the original exceptions, whether the Administration should adjust 
the amounts stated in the exceptions in line with the subject legal 
opinion, or whether this Office will determine such adjustments, 
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The subject notices of exceptions, taken against the accounts of cer- 
tain certifying officers of the War Shipping Administration, arose 
by reason of the absence of any reductions in the amounts of credit 
allowances established for obsolete vessels acquired by the Maritime 
Commission pursuant to section 510 of the Merchant Marine Act of 
1936, as amended, 46 U. S. C. 1160, for the use of such vessels by the 
former owners from the dates of the contracts (purchase agreements) 
to the dates of their physical delivery to the Commission. However, 
inasmuch as said section 510 requires that the “fair value of use” be 
recovered by the Maritime Commission by reduction of the trade-in 
credit allowances rather than by reduction of the payments made 
under charters with the War Shipping Administration, and the pay- 
ments certified by the certifying officers of that office were made in 
accordance with such charters, the exceptions to such payments will be 
removed, as requested, and action to collect the indebtednesses result- 
ing from failure to make the required reductions in the credit allow- 
ances should be initiated by the Maritime Administration. 

The conclusion reached in the legal opinion forwarded with your 
letter—that the Government does not have a legally supportable 
claim for the “fair value of use” of an obsolete vessel from the date of 
the contract (purchase agreement)—appears to be based upon the 
provisions of the purchase agreements providing for the subsequent 
delivery to the Government of bills of sale for the obsolete vessels 
on the theory that the Government has no title to the subject vessels 
prior to acquisition of these bills of sale, and consequently, may not 
successfully claim remuneration for their use prior to date of receipt 
of such bills of sale. 

Section 510 of the Merchant Marine Act of 1936, as added August 4, 
1939, 53 Stat. 1183, 46 U. S. C. 1160, provides, in pertinent part, as 
follows: 

(a) When used in this section— 

(1) The term “obsolete vessel” means a vessel or vessels, each of which (A) 
is of not less than one thousand three hundred and fifty gross tons, (B) is not 
less than 17 years old and, in the judgment of the Commission, is obsolete or 
inadequate for successful operation in the domestic or foreign trade of the United 
States and (C) is owned by a citizen or citizens of the United States and has 


been owned by such citizen or citizens for at least 3 years immediately prior to 
the date of acquisition hereunder. 

(2) The term “new vessel” means a vessel or vessels, each of which (A) is 
constructed under the provisions of this chapter, and is acquired within 2 years 
from the date of completion of such vessel, or is purchased under section 714, 
as amended, by the person turning in an obsolete vessel under this section, or 
(B) is hereafter constructed in a domestic shipyard on private account and 
not under the provisions of this chapter, and documented under the laws of the 
United States. 

(b) In order to promote the construction of new, safe, and efficient vessels to 
carry the domestic and foreign water-borne commerce of the United States, the 
Commission is authorized, subject to the provisions of this section, to acquire 
any obsolete vessel in exchange for an allowance of credit. The amount of such 
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allowance shall be determined at the time the owner contracts for the construc- 
tion or purchase of a new vessel. The allowance shall not be paid to the owner 
of the obsolete vessel but shall be applied upon the purchase price of a new 
vessel. In the case of a new vessel constructed under the provisions of this 
chapter, such allowance may, under such terms and conditions as the Commis- 
sion may prescribe, be applied upon the cash payments required under this 
chapter. In case the new vessel is not constructed under the provisions of this 
chapter, the allowance shall, upon transfer of the obsolete vessel to the Com- 
mission, be paid, for the account of the owner, to the shipbuilder constructing 
such new vessel. 


(d) The allowance for an obsolete vessel shall be the fair and reasonable 
value of such vessel as determined by the Commission. In making such deter- 
mination the Commission shall consider: (1) The scrap value of the obsolete 
vessel both in American and in foreign markets, (2) the depreciated value based 
on a 20-year life, and (3) the market value thereof for operation in the world 
trade or in the foreign or domestic trade of the United States. Jf the owner 
of the obsolete vessel uses such vessel during the period of construction of the 
new vessel, the allowance shall be reduced by an amount representing the fair 
value of such use. [Italics supplied.] 


In view of the italicized provisions, it is apparent that the act 
contemplated that, upon the execution of the contracts therein author- 
ized, ownership of the obsolete vessel would pass to the Government, 
the trade-in value (credit allowance) of such vessel would be fixed, 
and provision would be made for application of the allowance to the 
purchase price of the new vessel. 

In the hearings before the Committee on Merchant Marine and 
Fisheries of the House of Representatives in connection with H. R. 
5130 (superseded by H. R. 6746, which became Public Law 259, 76th 
Congress), there is reported (page 147) a recommendation by the 
Atlantic Coastwise Steamship Association that the allowance reduc- 
tion provision be eliminated for the following reasons: 

We see no reason for inclusion of the above, since it would only have the 
effect of reducing the allowance obtainable. Any new construction is to replace 
existing tonnage. It will most likely be necessary for an operator to use the 
old vessel until such time as the new vessel is ready for operation. To charge 
the operator for the use of the old vessel during the construction period, which 
would probably extend from 10 months to over a year, might well nullify any pos- 
sible advantage which would otherwise accrue. Certainly if he was to sell the 
vessel for scrap, or for operation, in the open market, the price he would re- 
ceive would never be reduced by any such factor. 

In objecting to that recommendation, the Commission stated in Memo 
No. 3 (section 7, H. R. 5180 Turn-In-And-Build), page 183, Part IT 
of the hearings as follows: 

The purpose of this provision is to approximate the circumstances under which 
a vessel would be sold in the open market. The Commission has not heard of 
any sales contracts providing that a vessel (or an automobile) sold could be used 
by the vendor free of charge for periods of 10 months to over a year. If such 
sales contracts were made, no doubt the allowance for the turn-in would reflect 


the concession in question. The Commission does not favor the proposed amend- 
ment. [Italics supplied.] 


The provision was retained and, consequently, it would seem estab- 
lished beyond doubt that the act contemplates that the contracts 
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therein authorized would constitute a “sale” of the obsolete vessel to 
the Government. The provisions of the contracts must be viewed 
in that light and, if contrary thereto, be deemed as exceeding the 
authority granted. Moreover, in view of the express rejection of a 
recommendation for elimination of the “reduction for use” provision 
where a considerable period of delay in physical delivery of the ob- 
solete vessel by the former owner was anticipated, it is not reasonable 
to assume that such reductions would be considered inapplicable to a 
shorter period pending completion of a voyage then in progress. The 
Maritime Commission and the shipowners recognized the significance 
of the date of the purchase agreement upon the title to the obsolete 
vessels by the inclusion in certain agreements of provisions for as- 
signments to the Commission of insurance claims covering unrepaired 
damage at the time of transfer of custody, total loss of vessels, and 
responsibility of the company for any damage occurring after deter- 
mination of the credit allowance (required by the act to be determined 
at time of contracts). In view of the foregoing, the additional pro- 
visions in some of the purchase agreements that the current voyages 
should be for the account of the companies under applicable charters 
with the War Shipping Administration could have application only 
to that portion of the charter rate which represented payments for 
other than the “use” of the vessel. 

Accordingly, it must be concluded that at least beneficial ownership 
of the obsolete vessels vested in the Government as of the date of the 
contracts, and that the use of such vessels beyond that date properly 
would be for the account of the Government rather than of the 
companies. 

Section 510 (d), 53 Stat. 1184, reads in part: “If the owner of the 
obsolete vessel uses such vessel during the period of construction of 
the new vessel, the allowance shall be reduced by an amount repre- 
senting the fair value of such use.” The doubt in these cases results 
from the italicized portion of said section. The subject act was 
proposed by the Maritime Commission and the phrase in issue ap- 
parently was changed several times in the early drafts of the bill. As 
pointed out in the opinion of your counsel, the verbiage finally adopted 
in the statute could have no reasonable application to situations where 
the “new” vessel is already “in esse” at the time the purchase agree- 
ment is signed. It obviously was employed in contemplation of what 
was probably considered the more usual situation where the “new” 
vessel would be constructed after the signing of the purchase agree- 
ment. As applied to this latter situation, the period of use must be 
considered as that intervening between the date of the purchase 
agreement and the date the new vessel is completed, turned over to the 
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buyer, and the obsolete vessel relinquished to the Commission. But 
even in such a case the words “during the construction of the new 
vessel” would not accurately define the period during which the owner 
would be obliged to pay for the use of the obsolete vessel if the transfer 
of the newly constructed vessel and the relinquishment of the old 
vessel did not occur simultaneously. That is to say, the owner would 
be required to pay for the use of the old vessel until he turned it over 
to the Government, regardless of the date of construction of the new 
vessel. In the case of vessels purchased, such as those covered by the 
exceptions, it would not be logical to assume that the Congress in- 
tended any different liability for owners using old vessels after exe- 
cuting purchase agreements, In each situation, the act contemplated 
that if the owner used the obsolete vessel after the purchase agreement 
was signed he would pay the fair value of such use. 

With respect to the effect of collections at this time of amounts rep- 
resenting the fair value of use of vessels traded in under section 510 
upon agreements entered into under section 9 of the Merchant Ship 
Sales Act of 1946, 60 Stat. 41, 46, it does not appear that those agree- 
ments would be affected inasmuch as such collections would, in effect, 
represent a charge against the owners for the use of Government prop- 
erty during the subject periods. The provision of the statute that 
such charges be used to reduce the credit allowances did not alter the 
value of the vessels as established at the time of their sale to the Gov- 
ernment, but was designed to provide a means of adjusting the amounts 
due between the parties. 

In view of the foregoing, it is concluded that the Government has 
a legally supportable claim for the reduction in credit allowances (or 
collections in the event of failure to make such reductions) of the 
“fair value of use” for any use by the former owners of the obsolete 
vessels traded in under section 510 from the dates of the contracts 
(purchase agreements) to the dates of physical delivery of the vessels 
to the Commission and action by your office should be taken upon that 
basis. In this connection, the amount of the “fair value of such use” 
is properly for administrative determination by your office but the 
amounts stated in the exceptions taken by this Office in the instant 
cases were based upon the “use” portion of the charter rates paid by 
the Government to the former owners of the obsolete vessels from the 
dates of the purchase agreements until physical delivery thereof 
which, in the absence of evidence to the contrary, would appear to be 
proper. 
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[B-109273} 


Government Losses in Shipment Act—Valuables—Status of 
Commodity Shipped—Secretary of Treasury Determination 
Requirement 

While the Government Losses in Shipment Act, as amended, prohibits the ex- 
penditure of public funds for the payment of premiums on insurance against loss 
of, or damage to, articles declared by the Secretary of the Treasury to be valu- 
ables, the act does not apply to articles which are not declared specifically to be 
valuables by the Secretary under the act, and therefore, the Government may 
recover from a carrier the excess valuation declared on articles by an Agency at 
the time of shipment and for which an additional charge was made. 

Assistant Comptroller General Yates to the Railway Express Agency, 
September 30, 1952: 


Reference is made to your letters of November 20, 1951, and January 
15, 1952, protesting the action taken by the Transportation Division 
of this Office in certificates Nos: T-526152 and T-526153, wherein the 
sum of $1,264.95 was withheld and applied in liquidation of your in- 
debtedness to the United States resulting from the loss in transit of a 
selectroslide, tape recording machine, and a set of colored slides, 
shipped on November 16, 1949, by the Federal Security Agency via 
Railway Express Agency from San Antonio, Texas, to Washington, 
D.C. 

The record shows that the referred-to articles were part of a ship- 
ment consisting of four boxes accepted on November 16, 1949, by your 
agent at San Antonio, Texas, consigned to the Federal Security 
Agency, Washington, D. C. Apparently, upon receipt of the goods 
by you there was issued, in lieu of a bill of lading, your form 1083, 
“Record of Government Shipment,” identified as delivery sheet No. 
195450, and the said form shows a declared valuation placed on the 
goods of $1,500, with excess value charges of $1.48. Such fact was 
confirmed by your General Auditor, in letter of October 5, 1951, to the 
United States Treasury Department. You contend that your liability 
is limited to fifty cents per pound, as specified in the tariff, for the 
reason that the bill of lading involved in the shipment failed to declare 
a valuation on the goods, and you urge, also, that the referred-to 
form was merely a memorandum of delivery to your agent and not a 
contract of carriage between the carrier and shipper. 

It is true that the bill of lading involved in the case, No. SAV-344, 
does not show any declared valuation for the articles, and the adminis- 
trative office has reported that such entries on the bill of lading were 
inadvertently omitted when the document was executed. However, 
the material fact is that the said bill of lading was not released to your 
representative until January 30, 1950 (see administrative office letter 
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of March 29, 1950, to the Agency’s claim agent), or until partial de- 
livery of the goods originally tendered for shipment had been accom- 
plished, but a receipt of “Record of Government Shipment” appar- 
ently was issued at the time of movement which showed on its face that 
the shipper had placed the agent on notice that the goods were valued 
at $1,500, and the agent inserted on the form an additional charge of 
$1.43 to cover the excess value. 

You suggest the possibility that the articles in question have been 
declared to be valuables by the Secretary of the Treasury, under the 
act of July 8, 1937, entitled Government Losses in Shipment Act, 50 
Stat. 479, as amended, and urge that, if such be a fact, no Government 
agent could obligate the United States to pay the excess value charges, 
nor could the Express Agency legally collect such charges and, there- 
fore, the shipment moved without a declared value, limiting your 
liability to fifty cents per pound. Section 4 of the said act prohibits 
the expenditure of public monies for the payment of premiums on 
insurance against loss of, or damage to, articles declared by the Secre- 
tary of the Treasury to be valuables within the meaning of the act. 
Pursuant to the statute, there were declared to be valuables the follow- 
ing four general classes: (1) money; (2) securities and other docu- 
ments; (3) precious metals and stones; and (4) certain works and 
collections of artistic, historical, scientific or educational value. See 
21 Comp. Gen. 928. Clearly, anything not similar to the foregoing 
classes and not otherwise declared specifically to be a valuable is not 
a valuable within the meaning of the Government Losses in Shipment 
Act. 

Accordingly, your claim for refund of the amounts heretofore with- 
held to cover the value of the items must be denied. 


[B-111057] 


Transportation—Household Effects—Commutation—Ship- 
ment by Employee’s Trailer 


An employee who, on a permanent change of station, transported his household 
effects in his privately owned trailer which was towed by his privately owned 
automobile on the same trip on which he transported himself and family and 
who was paid mileage for the use of his automobile is not entitled to reimburse- 
ment, under section 12 (a) of Executive Order No. 9805, as amended, upon a 
commuted basis or any other basis for the transportation of said household 
effects. 


Comptroller General Warren to L. R. Phillips, Department of the 
Interior, September 30, 1952: 


Reference is made to your letter of July 22, 1952, requesting de- 
cision whether you may certify for payment the voucher therewith 
transmitted for $139.72 in favor of Cloice Robert Sanders, an em- 
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ployee of the Southwestern Power Administration, representing re- 
imbursement for the cost of transportation of his household effects 
from Stockton, Kansas, to Tulsa, Oklahoma, on a commuted basis. 
It appears that the goods in question were transported in the em- 
ployee’s privately owned trailer pulled by his privately owned auto- 
mobile on the same trip on which he transported himself and family ; 
and that he has been paid $ .07 per mile for the use of his privately 
owned automobile. In a statement attached to the voucher, the claim- 
ant estimates the weight of his effects at 1,630 pounds based on seven 
pounds per cubic foot of space and states that no weight certificate 
is furnished as he left Stockton at 7:15 a. m. at which time there were 
no weighing facilities available within a radius of 10 miles. 

Executive Order No. 9805 authorized the commutation of the. cost 
of transportation of household effects of an employee when “actually 
shipped by carrier for the employee” and the decisions of this Office 
held that commutation was not authorized for shipment not by carrier. 
The substitution in Executive Order No. 10196 of the words “actually 
transported” for the above-quoted language did not change the reim- 
bursement rights of the employees. In decision May 13, 1952, B- 
107845, 31 Comp. Gen. 590, it was held by this Office that reimburse- 
ment on a commuted or any other basis could not be made when the 
household goods were transported in a house trailer towed by a truck 
driven by the employee who was reimbursed on a mileage basis for 
the use of his privately owned automobile for the transportation of 
his wife; that house trailers are not regarded as “household goods” 
and that there was nothing in the record to indicate by what amount, 
if any, the cost of transportation of the house trailer was increased by 
reason of the household goods carried therein. See also B-109099, 
April 25, 1952; 31 Comp. Gen. 288 ; 28 id. 95; 27 id. 181. 

In view of the foregoing, you are not authorized to certify the 
voucher for payment. The voucher is returned herewith. 


[B-111174] 


Contracts—Reimbursement for Litigation Expenses 


Under a contract provision obligating the Government to reimburse the con- 
tractor for the cost of property taxes and real property assessments, possessory 
interest tax assessed by a State may be regarded as a property tax and the cost 
of attorney's fees incurred by the contractor in resisting and eliminating said 
tax, pursuant to a supplement to the contract providing for reimbursement of 
the cost of eliminating such tax, may be reimbursed to the contractor. 


Comptroller General Warren to Sydney Landau, Department of 
State, September 30, 1952: 


Reference is made to your letter of July 30, 1952, requesting a deci- 
sion as to the propriety of reimbursing the Columbia Broadcasting 
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System, Incorporated, under contract No. SCC-881, for attorney’s 
fees amounting to $816, incurred by that concern in effecting the elimi- 
nation of an alleged possessory interest tax in the total amount of 
$5,655.02 assessed by the State of California. 

Under the provisions of the contract and the various supplements 
extending the period thereof the Government agreed to reimburse the 
contractor for the cost of property taxes and real property assessments. 
Since the possessory interest tax here involved appears to be in the 
nature of a property tax and hence would have been a reimbursable 
cost item under the contract, the elimination thereof obviously resulted 
in a direct benefit to the Government by reducing the cost of perform- 
ing the contract. In view thereof, and since the reported inclusion in 
Supplement H to contract SCC-881 of the provision for reimburse- 
ment of the cost of eliminating such tax obviously reflects an adminis- 
trative determination that it would be in the best interests of the 
Government to resist such tax rather than to pay same, and the Colum- 
bia Broadcasting System clearly incurred the legal fees involved at 
the request of the Government, it appears that such fees properly 
may be regarded as reimbursable under the contract. See 23 Comp. 
Gen. 439; and 22 id. 109. 

Accordingly, the billing submitted by the Columbia Broadcasting 
System, Incorporated, which was enclosed with your letter, is returned 
herewith, and you are advised that payment thereof is authorized, if 
otherwise correct. 


[B-111506] 


Compensation—Increases Under the Classification Act of 
1949, as Amended—Classified Positions Changed to Wage 
Board Positions 


Bona fide administrative personnel actions changing classified positions to wage 
board positions may not be changed retroactively on the basis that such actions 
were erroneous in the absence of a Civil Service Commission determination that 
the positions are subject to the Classification Act of 1949, as amended, and 
therefore, employees occupying such positions are not entitled to the retro- 
active and within-grade compensation increases authorized for classified 
employees by the increased compensation amendment to said act. 


The provisions of the Third Supplemental Appropriation Act, 1952, making funds 
available for retroactive compensation increases granted by administra- 
tive action pursuant to law to certain classes of employees, do not cover employees 
whose rates of compensation are fixed by wage boards. 


Acting Comptroller General Yates to W. R. France, Department of 
Agriculture, September 30, 1952: 


Reference is made to your letter of August 18, 1952, submitting a 
voucher in the amount of $682.56, proposing payment of retroactive 
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compensation payments under section 6 (b) of the act of October 24, 
1951, 65 Stat. 615 (Public Law 201), plus periodic within-grade 
increases, to three employees occupying positions which the Regional 
Personnel Officer, Spartanburg, South Carolina, believes were erro- 
neously exempt from the provisions of the Classification Act of 1949, 
63 Stat. 954, and requesting decision whether said voucher, in view of 
the facts and circumstances hereinafter related, may be certified for 
payment. 

The record shows that under date of November 3, 1949, the Director 
of Personnel of the Department of Agriculture issued a memorandum 
directed to members of wage boards and bureau personnel officers 
relative to the classes of positions for which wage rates are set, to 
which was attached a list of said classes of positions. Said memo- 
randum directed, in effect, that positions of laborers and craftsmen 
currently used in the department, covered thereby and administra- 
tively determined as properly exempt from the Classification Act of 
1949, section 202 (7), 63 Stat. 955, were to be given wage board status 
or placed under other proper administrative authority. As a result 
of said memorandum, the Regional Personnel Officer issued personnel 
actions changing tlie three positions here involved from the Crafts, 
Protective, and Custodial Service (CPC) under the Classification 
Act of 1949 to positions for which wage rates are set. Each of said 
actions was completely processed prior to the effective date of the act 
of October 24, 1951, Public Law 201. The salaries of the employees 
holding those positions, it is stated, have remained unchanged from 
the date of the original action, no different wage rates having been 
established therefor to date. It also is stated that personnel actions 
have been fully processed with respect to 18 other similar positions 
administratively establishing wage board status therefor. In addi- 
tion, it is stated that other similar positions were not changed and the 
occupants thereof have received the benefits of the act of October 24, 
1951, since the question of whether said positions were subject to the 
Classification Act of 1949 or exempt from it had become highly con- 
troversial in said regional office and further action there in that regard 
was suspended. While the record does not show how the doubt arose 
respecting this matter, it is highly probable that same resulted from 
the passage of the act of October 24, 1951, under which employees sub- 
ject to the Classification Act of 1949 were granted retroactive increases. 
The Regional Personnel Officer now has issued, on his own initiative, 
apparently after resolving said controversy to his own satisfaction, 
personnel actions covering said three positions proposing to retro- 
actively correct the previous actions, thus, in effect, restoring said 
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positions to the coverage of the Classification Act of 1949, thereby 
making the provisions of the act of October 24, 1951, applicable. 

Section 203 of the Classification Act of 1949, 63 Stat. 956, provides 
as follows: 

The Civil Service Commission, hereinafter referred to as the “Commission” 
is authorized and directed to determine finally the applicability of sections 201 
and 202 to specific positions, officers and employees. 

Departmental Circular No. 623, issued by said Commission on 
November 10, 1949, provides, in pertinent part, that— 

The authority to make final decisions on coverage and exemptions is by section 
203 vested in the Commission. Therefore, whenever a Department is in doubt 
whether a given group of positions is covered or exempt, it should ask the Com- 
mission for a ruling in respect to same. 

However, it does not appear that later, when doubt did arise respect- 
ing this matter, that a request was made to the Commission for such 
ruling. 

It appears from the administrative directives dealing with this 
matter, with respect to the positions in the field service of the various 
activities of the department, that administrative action was decreed 
to be taken relative to the positions listed by the Department of Agri- 
culture as being properly exempt from the Classification Act of 1949, 
section 202. The administrative action with respect to the three posi- 
tions here involved appears to have been taken in accordance with 
said directives and under the circumstances constituted bona fide 
personnel actions effecting a change of said positions from the cov- 
erage of the Classification Act of 1949 to the classes of positions for 
which wage rates are set. At the time said changes were effected, 
nothing appears in the record to show that any doubt existed respect- 
ing said changes and, in the absence of a ruling from the Civil Service 
Commission establishing a diffierent status, this Office must on the 
present record view the positions in question as not subject to the 
Classification Act of 1949. 31 Comp. Gen. 200. 

The Third Supplemental Appropriation Act, 1952, approved June 
5, 1952, provides, under the General Provisions, Chapter XI, 66 Stat. 
120, for retroactive pay increases to certain classes of employees 
granted by administrative action pursuant to law but said provisions 
do not cover employees whose rates of pay are fixed by wage boards. 
See remarks respecting this matter contained in Document No. 358, 
House of Representatives, 82d Congress, 2d Session, in the letter of 
the Director of the Budget to The President, dated February 15, 1952. 

Accordingly, the voucher which is returned herewith, may not be 
certified for payment. 


| 
| 
| 
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[B-109748] 


Pay—Retainer; Retired—Credit for Active Service After 
Transfer to the Fleet Reserve 


Under section 208 of the Naval Reserve Act of 1988, as added by section 3 of the 
act of August 10, 1946, enlisted men of the Navy and Marine Corps who trans- 
ferred to the respective Fleet Reserve components after completing more than 
16 years of total service and who thereafter performed active duty which when 
added to prior service equaled 20 or more years of service are entitled, upon sub- 
sequent release from active service, to retainer or retired pay computed on the 
same basis as members who originally transferred to the said Reserve after the 
completion of 20 or more years of service. 26 Comp. Gen. 804, modified. 


While section 208 of the Naval Reserve Act of 1938, as added by section 3 of the 
act of August 10, 1946, authorizes the counting of an enlisted man’s active duty 
after transfer to the Fleet Reserve or the retired list for the purpose of increasing 
retainer or retired pay for extraordinary heroism, no reference is made to such 
an increase for good conduct and therefore, active duty performed after a trans- 
fer to the Fleet Reserve may not be used to increase an enlisted member’s re- 
tainer or retired pay for good conduct. 


The provision in section 208 of the Naval Reserve Act of 1938, as added by 
section 3 of the act of August 10, 1946, which authorizes the recomputation of 
retainer or retired pay of members of the Fleet Reserve on the basis of active 
duty performed subsequent to July 1, 1925, while extended to reservists who 
returned to inactive status prior to the enactment of the 1946 act, is to be re- 
garded, in view of the proviso thereto, as limited to active duty performed during 
a period of National Emergency declared by the President under which reservists 
may be called to active duty without their consent. 


In computing the length of service for retainer or retired pay purposes, under 
section 208 of the Naval Reserve Act of 1938, as added by the act of August 10, 
1946, the active service performed by an enlisted man subsequent to transfer 
to the Fleet Reserve may be added to the service credited prior to the transfer, 
and six months or more of service is to be considered a full year in computing 
said retainer or retired pay. 

Under section 208 of the Naval Reserve Act of 1938 as added by the Act of 
August 10, 1946, an enlisted man with over 16 but less than 20 years of naval 
service who transferred to the Fleet Reserve prior to the effective date of the 
1946 act and who is otherwise eligible under the act for the retainer or retired 
pay provided for such transferees with 20 years total naval service is entitled 
to count six months or more of service as a full year for longevity pay purposes 
in computing said retainer or retired pay, provided the fractional part of the 
year is composed of service which otherwise is creditable for longevity pay 
purposes. 


, Members of the Fleet Reserve retired for physical disability prior to October 1, 


1949, who elected to qualify for disability retirement pay under Title IV of the 
Career Compensation Act of 1949, and who under a recent court decision would 
be entitled to more advantageous benefits under section 511 of the act, may elect 
now to qualify for retired pay under said section 511. 


Assistant Comptroller General Yates to the Secretary of the Navy 
October 3, 1952: 


Reference is made to your letter of May 9, 1952, with enclosure, 
wherein you request decision on certain questions arising out of the 
decision by the Court of Claims in the case of Sanders v. United States, 
120 C. Cls. 501. 

In the said decision the Court held that under the provisions of 
section 208 of the Naval Reserve Act of 1938, as added by section 3 
of the act of August 10, 1946, 60 Stat. 994, an enlisted man of the Navy 
who transferred to the Fleet Reserve after completing more than 16 
years’ total naval service and thereafter performed active duty which, 
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when added to his prior service, equaled 20 or more years’ service was, 
upon his subsequent release from active service, entitled to have his 
retainer or retired pay computed on the same basis as an enlisted man 
who originally transferred to the Fleet Reserve after the completion 
of 20 or more years’ service, including, inter alia, the ten percent in- 
crease in such pay for good conduct. 

In decision of April 24, 1947, 26 Comp. Gen. 804, 809, answer to 
question (e), this Office previously had reached a contrary conclusion 
and your first question is whether the decision in the Sanders case 
may be applied in whole or in part in the current adjustment of 
retainer pay and retired pay accounts of members of the Fleet Reserve 
and the Fleet Marine Corps Reserve. 

While this Office has no objection to following the Court’s conclusion 
in the Sanders case to the extent credit was allowed for active duty 
performed after transfer to the Fleet Reserve so as to permit a member 
of the Fleet Reserve, who transferred thereto after the completion 
of more than sixteen years’ naval service to have his retainer pay or 
retired pay computed on the same basis as a member who originally 
transferred thereto after the completion of twenty years’ naval service, 
it does not appear that the Court was correct in allowing, in addition 
thereto, the ten percent additional pay for good conduct. 

The Court’s conclusion was based solely on the provisions of section 
208 of the Naval Reserve Act of 1938, supra, which reads as follows: 


Whenever enlisted men of the Fleet Reserve, transferred thereto after more 
than sixteen years’ service, or enlisted men transferred from the Fleet Reserve to 
the retired list of the Regular Navy, perform active duty after July 1, 1925, such 
active duty, except that which they are required to perform in time of peace 
under section 206 of this title, shall be included in the computation of their total 
service for the purpose of computing their retainer or retired pay when in an 
inactive-duty status, and in the computation of their retainer or retired pay all 
active duty so performed subsequent to the effective date of transfer to the 
Flee Reserve or to the retired list shall be counted for the purpose of computing 
percentage rates and increases with respect to their retainer or retired pay and 
shall be based on the enlisted pay received by them at the time they resume an 
inactive-duty status, including increases in consequence of advancement in rating, 
longevity, and extraordinary heroism: Provided, That such pay shall not exceed 
75 per centum of the base and longevity pay of the highest rating to which en- 
titled under the provisions of this section: Provided further, That active duty 
performed during any period of national emergency declared by the President 
shall be considered for the purpose of this section as not being active duty in 
time of peace required by section 206: Provided further, That nothing contained 
in this section shall operate to reduce the retainer or retired pay and allowances 
to which any enlisted man would otherwise have been entitled: Provided further, 
That a fractional year of six months or more shall be considered a full year for 
purposes of this section in computing years of active Federal service and base 
and longevity pay: And provided further, That persons of the classes described 
in this section who have been retired or returned to an inactive duty status prior 
to the date of approval of this section shall be entitled to the benefits of this 
section from the date of retirement or return to an inactive duty status. 


That section, which makes provision for counting active duty after 
transfer to the Fleet Reserve or the retired list for the purpose of 
increasing retainer pay and retired pay, expressly authorizes the 
counting of such active duty for the purpose of increasing retainer 
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pay or retired pay by ten percent for extraordinary heroism but no 
mention is made therein regarding such an increase for good conduct. 
Under the rule of expressio unius est exclusio alterius, the conclusion 
is required that such active duty after transfer could not be counted 
for the purpose of increasing retainer pay or retired pay by ten 
percent for good conduct. Accordingly, this Office will raise no 
objection to the otherwise proper current adjustment of the retainer 
pay and retired pay accounts of members of the Fleet Reserve and 
Fleet Marine Corps Reserve on the basis of the Sanders decision 
provided that such adjustments do not include any increase in such 
pay for good conduct. 

Your second question is whether active duty performed after trans- 
fer to the Fleet Reserve but prior to September 8, 1939—the date a 
national emergency was proclaimed to exist—may be included in 
determining eligibility for an adjustment in retainer pay or retired 
pay under the Sanders decision. 

This question is answered in the negative. See decision of April 
24, 1947, supra, answer to question (1), 26 Comp. Gen. 804, 813. 

The third question is whether an enlisted man transferred to the 
Fleet Reserve upon the completion of a minimum of 16 years and 1 
day’s total naval service, i. e., service creditable in determining eligi- 
bility for transfer to the Fleet Reserve, is entitled to an adjustment in 
his retainer pay or retired pay under the Sanders decision if credit- 
able active duty performed after transfer when added to such total 
naval service equals (a), 19 years and 6 months, or (b), 20 years. 

Section 208 provides that for the purposes of that section a frac- 
tional year of six months or more shall be considered a full year in 
computing years of active Federal service and base and longevity 
pay. As a condition precedent to the statute becoming operative as 
to a particular member, he must have been assigned to active duty 
in time of war or national emergency subsequent to his transfer to 
the Fleet Reserve. The practical effect then is to add the active service 
performed subsequent to such transfer to the service credited to him 
prior to such transfer and any fractional year of six months or more 
appearing in such total service is to be considered a full year’s service. 
Compare 21 Comp. Gen. 301. Accordingly, a member would be en- 
titled to an adjustment in his retainer pay or retired pay as indicated 
above if creditable active duty after transfer when added to the 
service credited to him prior to transfer equals 19 years and 6 months’, 
or more, service. 

The fourth question is whether enlisted men transferred to the 
Fleet Reserve prior to August 10, 1946, with over 16 but less than 
20 years’ total naval service who qualify under the Sanders decision 
are entitled to count a fractional year of six months or more of 
active duty as a full year for longevity pay purposes in computing 
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retainer pay or retired pay. This question is answered in the affirma- 
tive provided that the entire fractional year of six months or more 
actually is composed of service which otherwise is creditable for 
longevity pay purposes. See the answer to the third question. 

Your fifth and last question is whether members of the Fleet Reserve 
retired for physical disability prior to October 1, 1949, who elected to 
qualify for disability retirement pay rights under Title IV of the 
Career Compensation Act of 1949, 63 Stat. 816, 829, may now execute 
an election to qualify under section 511 of that act if, in view of the 
Sanders decision, they would receive greater retired pay under that 
section. 

In view of the uncertainty that existed as to what effect the Sanders 
decision would have generally on retired pay, it is evident that at the 
time such elections were made the members in question could not 
properly be advised as to. their rights. And, not having been given 
the election to which it now develops they were entitled, it appears 
they should now be advised of their rights in that connection and be 
given an opportunity to make such an election. C/. decision dated 
August 30, 1951, B-103324. Accordingly, this question is answered 
in the affirmative. 


[B-111526] 


Leaves of Absence—Lump-Sum Payments—Refund Upon 
Reemployment—Excess Leave Forfeiture 

Under the annual leave act of March 14, 1936, which provides that annual leave 
in excess of 60 days may not be carried over from one calendar year to the next, 
an employee who was érroneously separated from the service and paid a lump 
sum for annual leave to his credit may not be recredited with or paid for leave 
in excess of said statutory limitation upon reinstatement in the service during 
the following year, notwithstanding that payment for the excess leave was in- 


cluded in the lump-suin payment and the employee was prevented from using 
the leave by reason of the erroneous separation. 


Comptroller General Warren to Morris J. Roback, October 3, 1952: 


Reference is made to your letter of August 7, 1952, requesting 
review of Office settlement dated July 14, 1952, which disallowed 
your claim for payment for 55 hours annual leave allegedly accrued 
during the calendar year 1950, but not credited to your account upon 
reinstatement to your former position with the Department of the 
Navy. 

The record shows that you were separated from the service on June 
16, 1950, because of a reduction in force and received a lump-sum pay- 
ment for 535 hours of accumulated and accrued annual leave to your 
credit. The records further show that on January 29, 1951, you were 
reinstated to your former position as a result of an appeal and pur- 
suant to the provisions of the act of June 10, 1948, 62 Stat. 354, the 
lump-sum payment of 535 hours accrued annual leave was deducted 
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from the compensation you received for the period of your separation 
and your leave account was credited with the 480 hours annual leave. 

In your letter you state that your separation was illegal and that 
since the unnecessary delay of your being reinstated was responsible 
for your inability to use leave in 1950 you should receive payment for 
the 55 hours of annual leave over and above the total amount of annual 
leave you were legally entitled to carry forward on January 1, 1951, 
or, in lieu thereof, receive current credit therefor. 

The annual leave act of March 14, 1936, 49 Stat. 1161, in effect at the 
time, granted 26 days’ annual leave each calendar year to permanent 
employees and provided that the part unused in any year could be ac- 
cumulated until it totals not to exceed 60 days. When the maximum 
accumulation of annual leave has been credited to an employee, any 
leave unused at the end of the accrual period in excess of the maximum 
accumulation is forfeited, and when so forfeited it cannot be recred- 
ited to the employee nor can payment be made therefor, irrespective 
of the reason for the failure to make use of such leave. 

Accordingly, under the applicable law 480 hours was the maximum 
accumulation of annual leave you were allowed to carry forward to 
your credit on January 1, 1951. There is no provision of law or reg- 
ulations which would permit a lump-sum payment to you for the 55 
hours’ annual leave forfeited. Since you have received credit for all 
the hours of leave which lawfully could have been placed to your credit 
on January 1, 1951, the settlement of July 14, 1952, disallowing your 
claim, was correct, and upon review, must be and hereby is sustained. 


[B-111875] 


Siatute of Limitations—Night Differential and Overtime 
Compensation Claims—Filing Requirements 

Under the act of July 31, 1946, which provides that all claims for night differ- 
ential and overtime compensation must be filed in writing with the department 
or agency in which the services were rendered within two years after the date 
of approval of the act, employees of the War Department who filed claims for 
night differential with the Civil Service Commission within the two year period 
allowed by the act, did not comply with the requirements of the act and are not 


entitled to payment for claims which were not filed in the offices in which the 
employees rendered the services within the two year statutory limitation period. 


Comptroller General Warren to Misses Consuelo H. and Mildred H. 
Fox, October 3, 1952: 


Reference is made to your endorsement on letter dated January 6, 
1947, from the Chief, Personnel Classification Division, United States 
Civil Service Commission, acknowledging receipt of a letter from 
Consuelo H. Fox concerning back night pay and informing her that 
such claims are not received by the Civil Service Commission but 
should be filed with the Philadelphia Quartermaster Depot. The 
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endorsement states “am sending you this as proof that we put our 
claims in for our night money.” 

Your claims for night differential for services performed as em- 
ployees of the War Department were disallowed by settlements of 
August 19, 1952, for the reason that they were not filed within two 
years after the passage of the act of July 31, 1946, Public Law 575, 
60 Stat. 747. 

The act of July 31, 1946, provides that all claims for night differ- 
ential and overtime compensation based upon the difference between 
the amounts received for such services and the amounts computed at 
night rates “shall be paid by the proper disbursing officer for the 
Department or agency under which such compensation was earned,” 
with certain exceptions not here material in which the claims were 
required to be filed in the General Accounting Office. Section 3 (b) 
of that act provides: 

No amount shall be certified for payment under section 2 of this Act * * * 

unless application shall have been filed in writing, prior to the expiration of two 
years after the date of approval of this Act * * *. 
The Civil Service Commission had no jurisdiction over such claims 
when filed by other than employees of the Civil Service Commission 
and the filing of your claims with the Civil Service Commission did 
not comply with the requirements of Public Law 575, supra, as your 
claims should have been filed with the office in which the services were 
rendered. In the circumstances, your claims properly were disal- 
lowed as not having been filed in time; hence, upon review, the settle- 
ments must be and are sustained. 


[B-108135] 


Appropriation Availability—Real Estate Taxes—Govern- 
ment-Owned Excess Property Transferred to Interior De- 
partment 


The authority vested in Government-owned corporations under the Reconstruc- 
tion Finance Corporation Act to pay local taxes on real property is contingent 
upon the corporations holding legal title and having full control and dominion 
over the property, so that property transferred to the Bureau of Mines by a 
Government-owned corporation aiter it was declared excess under the Federal 
Property and Administrative Services Act of 1949, as amended, becomes by 
operation of law property held by and for use of United States, and therefore, 
appropriations of the Bureau of Mines are not available for the payment of 
local taxes, even though barren legal title to the property remained in the 
corporation. 


Acting Comptroller General Yates to the Secretary of the Interior, 
October 6, 1952: 


Reference is made to letter of the Assistant Secretary of the Interior, 
dated February 15, 1952, with enclosures, requesting a decision as to 
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whether appropriations of the Bureau of Mines, Department of the 
Interior, are available for the payment of a general property tax on 
the Alumina Plant at Laramie, Wyoming, from and after September 
27, 1951, the date on which the facility was made available to the 
Department of the Interior for operation by the Bureau of Mines. 

It is reported that the plant was constructed by the Defense Plant 
Corporation during World War II and that all rights and responsi- 
bilities of ownership therein, except record title, passed from the 
Defense Plant Corporation, a subsidiary of the Reconstruction Finance 
Corporation, to the latter corporation by the provisions of the act 
of June 30, 1945, 59 Stat. 310. The Reconstruction Finance Corpora- 
tion, on September 14, 1950, declared the property excess to its needs 
pursuant to the Federal Property and Administrative Services Act 
of 1949, as amended, 41 U. S. C. 201, et seg. The General Services 
Administration issued a permit dated September 27, 1951, effective 
September 28, 1951, for the use of the plant by the Bureau of Mines, 
Department of the Interior, requiring such Bureau to pay “taxes and 
other obligations which may be levied and assessed against this facility 
or upon the use thereof, during the life of this permit and for one. 
year beyond.” On October 29, 1951, the Department of the Interior 
acknowledged transfer of accountability for the plant from the Re- 
construction Finance Corporation subject to the availability of ap- 
propriated funds for the payment of taxes. The Defense Plant 
Corporation and its successor in interest, the Reconstruction Finance 
Corporation, apparently have paid taxes assessed on the property by 
the local taxing authorities in Albany County, Wyoming, through the 
first half of 1951. 

The specific question posed in the letter of February 15 is whether 
the appropriation for “Conservation and Development of Mineral 
Resources” contained in the Department of the Interior Appropria- 
tion Act, 1952, Public Law 136, approved August 31, 1951, 65 Stat. 
259, is available for the payment of the pro rata tax for the period 
subsequent to September 27, 1951, under the terms of the appropria- 
tion or under authority of the Administrative Provisions of the act 
applicable to appropriations for the Bureau of Mines. Also, having 
in mind the decision of this Office dated March 30, 1948, 27 Comp. 
Gen. 560, you request to be advised whether future State and local 
taxes on the plant are payable in view of the declaration by the Re- 
construction Finance Corporation that the plant was excess to its 
needs. 

The above-named appropriation was made “for expenses necessary 
for promoting the conservation, exploration, development and utiliza- 
tion of mineral resources” and is available for reasonable and neces- 
sary expenses incurred in carrying out its purposes. However, to 
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determine whether the payment of general property taxes levied by 
a State or political subdivision on this plant is a necessary item of 
expense, there first must be established the liability of the United 
States for the payment of such taxes. 

It was not apparent from the information available here on receipt 
of the Assistant Secretary's letter of February 15, why steps had not 
been taken to transfer the record title to this plant from the Defense 
Plant Corporation to the Reconstruction Finance Corporation, and 
thence to the General Services Administration so that the State and 
county records would show ownership thereof in the name of the 
United States instead of a Government-owned corporation. Accord- 
ingly, by Office letter dated April 1, 1952, B-108135, the views of the 
Administrator of General Services were requested with respect thereto. 
In his reply, the Administrator expressed the opinion that the barren 
legal title to property declared excess by the Reconstruction Finance 
Corporation remains in that Corporation, citing United States v. 
Shofner Iron & Steel Works, 168 F. 2d 286, and stated that the State 
and local taxing authorities hold barren legal title and record title 
are one and the same for tax purposes and that local laws provide 
for assessment of property in the name of the record owner. He 
stated further that, while there appears no legal impediment to trans- 
ferring title from the Corporation to the United States in such cases, 
the policy of the General Services Administration and that of its 
predecessor, the War Assets Administration, has been to leave the 
record titles to such property in the name of the Corporation until 
sold or assigned for use by an agency of the Government. It is stated 
that this policy was initiated because some 1500 plants otherwise would 
have been taken off the State rolls immediately and, also, in order 
that effect might be given to the statutory authority to pay sums in 
lieu of taxes on property declared surplus under the provisions of 
the Surplus Property Act of 1944, 58 Stat. 765. However, it was re- 
ported that the General Services Administration obtained a quit- 
claim deed to the property involved, which was recorded in Albany 
County, Wyoming, on April 8, 1952. 

From the earliest days of the republic, it uniformly has been rec- 
ognized that property of the United States generally is not subject 
to State and local taxation. McCulloch v. Maryland, 4 Wheat 316; 
Van Brocklin v. Tennessee, 117 U. S. 151. However, in authorizing 
Federal programs to be conducted under practices employed by pri- 
vate corporations, the Congress created or authorized to be created 
by the Reconstruction Finance Corporation Act, 15 U.S. C. 601, et seq., 
Government-owned corporations with power to hold legal title to, 
and exercise full control and dominion over, real property and to 
pay State and local taxes thereon to the same extent as other real 
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property is taxed. The authority thus vested in Government-owned 
corporations to pay local taxes on their real property is, however, 
contingent upon the corporations both holding legal title to, and hav- 
ing full control and dominion over, such property. See United States 
v. Shofner lron & Steel Works, supra, and decision of the Court of 
Claims in the case of Zhe Board of County Commissioners of Sedg- 
wick County, State of Kansas v. United States, No. 50117, decided 
July 15, 1952. 

By the act of June 30, 1945, 59 Stat. 310, complete legal title to, full 
control over and responsibility for the property here in question were 
vested in the Reconstruction Finance Corporation on July 1, 1945, and 
remained there until the plant was declared excess to the needs of 
that Corporation on September 14, 1950. At that latter date, all 
incidents of ownership, except barren legal title, vested in the United 
States and the mere failure to secure and record in the local land 
records until a later date—April 8, 1952—a deed transferring barren 
legal title to the United States, does not operate to create or continue 
any liability for local taxes, since by the operation of Federal law and 
administrative action thereunder the property was held by and for 
the use of the United States in a nontaxable status on and after 
September 14, 1950. 

While appropriations made to carry out the Surplus Property 
Act of 1944, provide for the payment of amounts in lieu of taxes on 
property declared surplus by Government-owned corporations under 
that act and such authority was continued by section 210 (a) (9) of 
the Federal Property and Administrative Services Act of 1949, as 
amended by the act of September 5, 1950, 64 Stat. 581, no provision has 
been made by law for similar payments with respect to property de- 
clared either excess or surplus after June 30, 1949, under the 1949 
act. See in this connection, Senate Report No. 2140, 81st Congress, 
at page 10, on S. 3959, which became the act of September 5, 1950, in 
which it is plainly stated that such authority “would not extend to 
any properties declared excess or surplus on or after July 1, 1949.” 
This clear and unequivocable expression of purpose and intent leaves 
no room for doubt but that any such properties must be considered as 
held by and for the use of the United States free from the payment of 
taxes or amounts in lieu thereof, notwithstanding the barren legal 
title may remain in a Government-owned corporation. 

Accordingly, it must be held that payment of current and future 
taxes on the Alumina Plant, Plancor 1844, under the permit dated 
September 27, 1951, or otherwise, would not constitute a proper item 


of expenditure under any of the existing appropriations to the Bureau 
of Mines. 


276088°—54——-18 
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[B-111240] 


Leases—Property Owned or Acquired by the District of 
Columbia 


The act of December 20, 1944, which authorizes the Commissioners of the Dis- 
trict of Columbia to rent any District of Columbia property which is no longer 
needed for the purpose for which it was acquired, contemplates the leasing of 
municipal property which would otherwise stand idle and does not authorize the 
execution of a lease for the purpose of replacing existing needed market facilities 
with a new structure combining market and parking facilities. 


The District of Columbia Motor Vehicle Parking Facility Act of 1942, as 
amended, which authorizes the Commissioners of the District of Columbia to 
acquire, create and operate public off-street parking facilities, contemplates con- 
struction or leasing of buildings or facilities limited to purposes incidental to 
the parking of vehicles and does not authorize the execution of a lease involving 
the construction of both market and parking facilities. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, October 6, 1952: 


Reference is made to your letter of August 5, 1952, requesting, in 
effect, to be advised whether, in my opinion, District-owned property, 
known as the Western Market and located at Twenty-first and K 
Streets, Northwest, properly may be leased for the purposes and upon 
the terms hereinafter described. 

It is stated in your letter that the number of stands in use in the 
market and the number of farmers using the curb lines have steadily 
decreased over the years and that the building is quite old, and main- 
tenance costs have been substantial. Because of the traffic situation 
in the District of Columbia, parking facilities are needed in the neigh- 
borhood of the market and the Commissioners have been approached 
by various groups and individuals seeking to purchase or lease the 
market site in order to erect a parking facility combined with other 
commercial activities. In view of the foregoing and inasmuch as the 
Commissioners have appreciated the need for development of this site 
but have felt an obligation to continue the operation of the market, 
at least until the demand for such facilities have substantially de- 
creased, it is proposed to lease this site for a term not exceeding 50 
years to such person or group of persons as would remove the existing 
building and erect a modern parking facility on the site and provide 
accommodations for the market. 

It is not necessary to set forth here all the terms of the proposed 
lease. However, it provides that the building, as constructed, would 
be the property of the District of Columbia subject to the leasehold 
interest and other rights of the lessee as set forth therein and the 
salvage value of the present building could be used toward paying 
or reducing the cost of removing the building and of new construction. 
The new construction would be completed in accordance with plans 
approved by the Commissioners and within a specified time. Pro- 
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vision is made for a minimum annual rental and for the payment of 
rent in semi-annual installments equal to three percent of the gross 
receipts of the leased premises as defined therein. 

You state the Corporation Counsel has advised the Board of Com- 
missioners that, in his opinion, the proposed leasing of this site is 
authorized by section 1 (c) of the act of December 20, 1944, 58 Stat. 
819, 821, D. C. Code, sec. 1-244 (c), and all other provisions of law 
which might be applicable are, or would be, complied with under the 
terms of the lease. 

The act referred to above provides in pertinent part as follows: 


That the Commissioners of the District of Columbia are authorized and em- 
powered within their discretion 


(c) To rent any building or land belonging to the District of Columbia or 
under the jurisdiction of the Commissioners, or any available space therein, 
whenever such building or land, or space therein, is not then required for the 
purpose for which it was acquired, and to rent any used personal property be- 
longing to the District of Columbia which is not then needed for the purpose 
for which it was acquired: * * 


The foregoing provision authorizes the leasing of a building or 
land which is no longer needed for the purpose for which it was 
acquired. While it is a matter primarily for determination by the 
Commissioners whether property “is not then required for the purpose 
for which it was acquired,” it appears that in the present case one of 
the purposes of the new building would be to provide market facilities 
to replace those now contained in the old building. Aside from that 
question, however, the authority of the Commissioners under the cited 
provision is merely to rent any building or land belonging to the 
District of Columbia or any available space therein. There is no 
implication either in the act or in its legislative ‘history that the 
quoted provision would authorize, under the guise of a rental agree- 
ment and as part of the rental consideration, the construction of a new 
building, title to which would vest in the District of Columbia. On 
the contrary, the purpose of the legislation as stated in letter of July 
2, 1943, from the President, Board of Commissioners, and quoted in 
S. Rep. No. 1200, 78th Congress, was to “enable the District of Co- 
lumbia to obtain income from various municipal property which 
would otherwise stand idle.” 

Congress is empowered under the Constitution to enact legislation 
governing the District of Columbia as the seat of the Government of 
the United States and, in this connection, enacts revenue measures and 
appropriates money to carry on the government of the District of 
Columbia. A review of the various appropriation acts for the District 
of Columbia discloses numerous instances in which the Congress has 
specifically authorized and appropriated funds for the construction 
of buildings for the District of Columbia. The conclusion to be drawn 
from these and other pertinent statutes is that the construction of new 








170 DECISIONS OF THE COMPTROLLER GENERAL [32 


buildings by or for the District of Columbia requires authority, either 
specifically expressed or necessarily implied, in some congressional 
enactment. 


With respect to that part of the proposed plan which relates to the 
construction by the lessee of parking facilities as a part of the building 
to be erected on the leased site, the following provisions of the District 
of Columbia Motor Vehicle Parking Facility Act of 1942, 56 Stat. 
90, as amended, 62 Stat. 565, are pertinent: 


Sec. 3. The Commissioners, within the limits of appropriations by Congress 
therefor, are authorized to exercise all powers necessary and convenient to 
carry out the purposes of this Act, the said purposes being hereby declared to 
be the acquisition, creation, and operation, in any manner hereinafter provided, 
under public regulation, of public off-street parking facilities in the District 
as a necessary incident to insuring in the public interest the free circulation of 
traffic in and through said District. Such powers shall include, but shall not 
be limited to, the powers hereinafter enumerated : 

* + * * * * + 

(f) The power to lease on competitive bids for terms not exceeding fifty years, 
any property acquired pursuant to this Act, or any other property heretofore 
or hereafter acquired by the District if no longer needed for the purpose for 
which it was acquired, and to stipulate in any such lease that the lessee shall 
erect at his or its expense a structure or structures on the land leased, which 
structure or structures and property shall be used, maintained, and operated 
for the purposes of this Act, including purposes incidental thereto, subject to 
regulation, as provided in paragraph (d) of this section, except that the rates 
for use of space in parking facilities covered by any such lease shall be fixed 
and regulated by the Commissioners so as to allow to the lessee a fair return, 
as fixed by the Commissioners, on the cost of such structure or structures, 
together with an amount sufficient to amortize within the term of any such 
lease the cost of such structure or structures. Every such lease shall be entered 
into upon such terms and conditions as the Commissioners shall impose including, 
but not limited to, requirements that such structure or structures shall conform 
with plans and specifications approved by the Commissioners, that such structure 
or structures shall become the property of the District upon termination or 
expiration of any such lease; that the lessee shall furnish security in the form 
of a penal bond or otherwise to guarantee fulfillment of his or its obligations, 
and any other requirement which, in the judgment of the Commissioners, shall 
be related to the accomplishment of the purposes of this Act. 


The quoted statute appears to contemplate specifically the type of 
lease here proposed, insofar as such lease relates to the purposes 
of the act or those incidental thereto, except that the proposed lease 
does not provide for regulation of parking rates, as required in the 
act. Moreover, if this act were relied upon for construction of the 
proposed building, its use would necessarily have to be limited to 
purposes incidental to the parking of vehicles. Accordingly, it is 
assumed from what is stated in your letter and from conversations 
informally had with officials of the District Government, that said 
1942 act is not relied on as authority for the proposed lease. 

The legislative history of the act of June 19, 1948, which added 
section 3 (f) to the District of Columbia Motor Vehicle Parking 
Facility Act of 1942, indicates that its purpose was to provide authority 
which did not otherwise exist for the execution of leases as described 
therein. Obviously, it was considered that such leases were not 
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authorized by the then existing act of December 20, 1944, supra. And, 
if the act of December 20, 1944, did not authorize the execution of a 
lease involving the construction of parking facilities, it follows that 
it cannot be construed to authorize a lease which would require con- 
struction of both market and parking facilities as well as unspecified 
commercial or other space. 

In view of the foregoing, it is my conclusion that authority to enter 
into the proposed lease is not given the Board of Commissioners of 
the District of Columbia by the act of December 20, 1944, by the 
District of Columbia Motor Vehicle Parking Facility Act of 1942, 
as amended, or by any other statute which has come to my attention. 


[B-111765] 


Officers and Employees—Training—Appropriation Avail- 
ability 


Under section 610 of the Department of Defense Appropriation Act, 1952, which 
provides funds for all necessary expenses in connection with civilian employee 
instruction and training specifically approved by the Secretary of the Depart- 
ment concerned, approval by the Secretary of the Navy of tuition payments under 
employee training contracts entered into without prior Secretarial approval will 
meet the requirement of the act so as to permit such payments under the con- 
tracts, however the spirit and intent of the statute would be more completely 
fulfilled by the advance approval of such expenses. 


The expenses incurred under the employee training provisions of section 610 of 
the Department of Defense Appropriation Act, 1952, which require Secretarial 
approval may be charged to the appropriations available for employee training 
at the time contracts for such training were entered into even though the ap- 
proval of the contracts and expenses by the Secretary concerned was made at 
a later date. 


Comptroller General Warren to the Secretary of the Navy, October 
7, 1952: 

Reference is made to your letter of September 3, 1952, requesting 
the decision of this Office on certain questions arising from the pro- 
visions of section 610 of the Department of Defense Appropriation 
Act, 1952, 65 Stat. 445, and the same section of the Department of 
Defense Appropriation Act, 1953, 66 Stat. 532. 

The provision in question is, in pertinent part, as follows: 

Appropriations contained in this Act shall be available for * * * all 
necessary expenses, at the seat of government of the United States of America 
or elsewhere, in connection with (1) instruction and training, including tuition, 
specifically approved by the Secretary of the Department concerned and not 
otherwise provided for, of civilian employees, * * *. 

It is stated in your letter that your Department issued instructions 
under date of January 3, 1952, to all activities concerned, requiring 
such activities to comply with this provision by forwarding to the 
Under Secretary of the Navy for approval, via the Bureau or Office 
having management control and the Office of Industrial Relations, all 
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requisitions for payment of tuition for training of civilian employees 
of the Navy before obligating funds therefor. 

However, it is indicated that a number of activities entered into 
contracts for the instruction or training of civilian employees sub- 
sequent to the passage of the Department of Defense Appropriation 
Act, 1952, supra, but without securing the prior approval of the 
Secretary of the Navy, acting in accordance with procedures pre- 
scribed under prior appropriation acts which did not require Secre- 
tarial approval of such contracts. It is further indicated that the 
Under Secretary of the Navy has carefully examined a number of re- 
quests which have been submitted to him for approval of tuition pay- 
ments under such contracts and has determined that the instruction 
and training furnished were fully justified and in the best interests of 
the Navy and that, had request for approval thereof been submitted in 
advance, the approval would have been granted. Hence, the decision 
of this Office is requested on the question of whether approval by the 
Secretary of the Navy or the Under Secretary of the Navy at this 
time of requests for approval of tuition payments in connection with 
instruction or training furnished to civilian employees of the Naval 
establishment under contracts or agreements entered into subsequent 
to the date of approval of the Department of Defense Appropriation 
Act, 1952, supra, without prior Secretarial approval, will meet the 
requirements of section 610 of that act so that payments legally may 
be made under such contracts or agreements and, if so, whether such 
payment may be charged to the appropriations which were avail- 
able for such expenses at the time the contracts or agreements were 
entered into, or whether they must be charged against appropriations 
currently available for this purpose at the time of approval. 

This Office has repeatedly held that the word “approved,” as used 
in statutes and regulations, contemplates the ratification or confirma- 
tion of a thing already done, as differentiated from the word “author- 
ized” which contemplates the giving of permission prior to the act. 
In the decision of March 15, 1943, B-31909, 22 Comp. Gen. 895, it was 
held, quoting from the syllabus, that: 


Where a statute or regulation provides that the head of a department or 
establishment may authorize an act or the incurring of an expenditure, the 
authorization must be given in advance, but where the statute or regulation 
provides that an act or an expenditure may be either authorized or approved, 
the authorization may either be given in advance or approved after the fact. 
See, also, 21 Comp. Gen. 921 and 22 id. 745 which were cited in your 
letter. 

Accordingly, it appears that approval by the Secretary of the 
Navy or the Under Secretary of the Navy at this time of requests 
for payment under the contracts or agreements here in question would 
meet the requirements of section 610 of the cited appropriation act 


and permit payments to be legally made under such contracts or agree- 
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ments. However, this Office feels that the spirit and intent of the 
statute obviously would be more completely fulfilled by the approval 
of such expenses in advance. Also, such advance approval clearly 
would be a better administrative practice as now required by the 
instructions issued by your department under date of January 3, 1952. 
With respect to your question concerning the appropriation charge- 
able with these expenses, it is clear that approval of these contracts 
or agreements at this time would render them valid and binding 
from their execution and, hence, the appropriations available for 
such contracts or agreements at the time they were entered into are 
properly chargeable with the expenses incurred thereunder. 


[B-100885] 


Proxy Marriages—Validity 


In view of the decision of the courts of the State of New York holding that a 
proxy marriage performed in the District of Columbia is valid, such a marriage, 
if otherwise proper, will be recognized by the General Accounting Office as a 
valid marriage for pay and allowance purposes. 


Assistant Comptroller General Yates to Captain John A. Maddox, 
U. S. Army, October 8, 1952: 


Further reference is made to your letter of December 28, 1950, 
with enclosures, requesting review of General Accounting Office set- 
tlement dated September 7, 1949, which disallowed your claim for 
reimbursement of the cost of transportation of your wife, Maxine 
Maddox, and certain personal effects from Honolulu, Territory of 
Hawaii, to Fort Bragg, North Carolina, incident to permanent change 
of station orders of May 8, 1948. 

The record shows that by Orders PO-5-45 (Air) dated May 8, 
1948, Headquarters, United States Army, Pacific, APO 958, you were 
relieved from assignment and duty at Headquarters & Headquarters 
Company, Schofield Barracks, APO 957, effective June 7, 1948, or at 
such time as air transportation to the United States should be available 
and assigned to the 82nd Airborne Division, Fort Bragg, North Caro- 
lina, with a delay enroute of 45 days (chargeable to accrued leave) 
upon arrival in the continental United States. Further, it appears 
that you arrived at Fairfield, Suison Air Base, California, via ATC 
on June 11, 1948, and that on July 20, 1948, you and Maxine Ardath 
Feery of Sunset Beach, Oahu, Territory of Hawaii, were married by 
a proxy marriage ceremony performed in the District of Columbia. 
On that date the Commanding General, United States Army, Pacific, 
denied a request for your wife’s transportation to continental United 
States and as a result she traveled from Honolulu to Fort Bragg 
between August 6 and September 4, 1948, and personal effects, weigh- 
ing 289 pounds, were shipped from Castner (Oahu) Hawaii, to 
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Fayetteville, North Carolina, between August 5 and September 7, 
1948, at personal expense. 

The courts of the State of New York now have held that a proxy 
marriage performed in the District of Columbia is valid (Ferraro v. 
Ferraro, 77 N. Y. S. 2nd 246, affirmed on appeal as Fernandes v. 
Fernandes, 87 N. Y. S. 2nd 707), and on the basis of such judicial 
determination proxy marriages performed in the District of Colum- 
bia, if otherwise proper, now are considered by this Office as valid 
marriages for the purposes of pay and allowances. Further, it has 
been held that an officer when ordered to make a permanent change 
of station is entitled to transportation of dependents eligible therefor 
on the effective date of such orders. Giving effect to the leave granted 
you by the orders of May 8, 1948, the effective date thereof, that is, 
the date on which you were required to commence travel to your new 
station, by the means directed in your orders, was July 26, 1948. 24 
Comp. Gen. 927; 26 Comp. Gen. 339. Since on that date you had a 
dependent (wife) for whom no transportation by Government facili- 
ties was made available, you are entitled to reimbursement for her 
travel to your new station computed on the basis of the lowest first 
class fare from Honolulu to San Francisco, plus 4 cents per mile for 
the distance from San Francisco to Fort Bragg. Likewise, you are 
entitled to reimbursement for shipment of 289 pounds of personal 
effects from Honolulu to Fort Bragg based on water and rail freight 
rates in effect at the time of said shipment. 

A settlement for the amount found due for travel of your dependent 
and shipment of your personal effects, on the basis indicated above, 
will issue in due course. 


[B-109758] 


Contracts—Privity—Subcontractors, Suppliers, etc. 


A subcontractor’s agreement to furnish supplies or services to prime contractors 
of the Government does not result in such a privity of contract as is necessary 
to support a claim by a subcontractor directly against the Government, and 
therefore, an attorney who successfully defended an overtime compensation 
suit brought by employees against a cost-plus-a-fixed-fee contractor is not entitled 
to a direct payment from the Government for his services, even though the 
Government authorized the contractor to employ legal counsel and corresponded 
with the attorney during the proceedings. 


Comptroller General Warren to Bernard B. Smith, October 8, 1952: 


Further reference is made to your letter of April 23, 1952, request- 
ing review of settlement dated April 11, 1952, wherein there was dis- 
allowed your claim in the amount of $325 for legal fees alleged to be 
due under contract No. W-958-eng-1, dated November 29, 1940. 

It appears that certain employees of Shreve, Lamb & Harmon-Fay, 
Spofford & Thorndike, the contractors who agreed to perform archi- 
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tectural and engineering service for the War Department—now De- 
partment of the Army—under the subject cost-plus-a-fixed-fee con- 
tract, filed suit against the said contractors for over-time wages alleg- 
edly due for services rendered in connection with their employment. 
It appears further that you represented Shreve, Lamb & Harmon-Fay, 
Spofford & Thorndike, and successfully defended the suit against the 
contractors. Thereafter, you submitted a bill for $325 to the Gov- 
ernment as your fee which was disallowed by the settlement of April 
11, 1952, for the reasons set forth therein. 

Your request for review of the settlement appears to be based on 
the contention that the Government obligated itself for the payment 
of the fees since you handled the case at the express request of the 
Corps of Engineers, War Department; that your agreement with 
various officers of the said Corps of Engineers was that you would 
be paid the reasonable legal fees for defense of the suit; and that 
all proceedings taken by you were at the direction and request of the 
Government. 

In support of your contention you have furnished photostatic copies 
of three letters written by the Division Engineer of the War Depart- 
ment. The first letter, which is dated January 27, 1947, was addressed 
to the prime contractor and authorized that firm to hire private coun- 
sel for defense of the law suit involved. In view thereof and in the 
absence of evidence to the contrary, it must be assumed that the basic 
agreement covering the furnishing of your services was entered into 
with the prime contractor rather than with the Government. The fact 
that the other two letters, which were not written until almost two 
years later or after a large part of the legal services involved had 
been rendered, were addressed to you and concerned the subject law 
suit is not sufficient to negative such assumption. Agreements to 
furnish supplies or services to prime contractors of the Government 
as a rule do not result in such privity of contract as is necessary to 
support a claim by the subcontractors directly against the United 
States. See Joseph Petrin, et al. v. United States, 90 C. Cls. 670; and 
Merritt v. United States, 267 U.S.338. Such claims are primarily for 
consideration by the prime contractors who in turn may file their claims 
against the Government under their prime contracts. 

Accordingly, on the present record there does not appear any legal 
basis on which your claim properly may be considered here and the 
settlement of April 11, 1952, is sustained. 


[B-111398] 
Contracts—Price Adjustment—Ceiling Price Changes 


Prices fixed in an executed bread contract with the Department of the Army 
may not be increased because of the raising by the Office of Price Administration 
of the established maximum prices for bread, in the absence of provisions in the 
contract contemplating such increases. 
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Comptroller General Warren to Watt’s Baking Company, October 
8, 1952: 


Reference is made to a letter dated August 4, 1952, from Andrews, 
Christenberry & Mann, Attorneys at Law, in which there was offered 
in your behalf “ten cents on the dollar” in settlement of your indebted- 
ness to the United States in the amount of $1,226.97, representing 
overpayments made to you for bread furnished the Department of 
the Army under contracts Nos. W-08-090-ac-36 and W-08-090-ac-39, 
dated March 27, 1946 and June 5, 1946. 

Under the terms of the contracts you agreed to furnish to the 
Sales Officer, MacDill Field, Florida, certain quantities of bread at 
the prices stated therein. The record shows that delivery of the bread 
was completed and that payment therefor was made pursuant to the 
terms of the contract. However, at a later date you were paid addi- 
tional amounts totaling $1,226.97 representing increases in maximum 
prices of bread authorized by the Office of Price Administration. 
Since the contracts involved contained no provision for an adjustment 
of price because of increases in the established maximum price, there 
is no legal basis for payment of any amount in addition to the prices 
fixed in the contracts. 22 Comp. Gen. 13. 

In view thereof and since this Office has no authority to consider 
or accept, in full satisfaction of an obligation due the United States, 
any sum less than the entire amount due, no consideration can be 
given to your offer to settle your indebtedness to the United States 
“for ten cents on the dollar.” 

Accordingly, unless prompt arrangements are made for the liqui- 
dation of the indebtedness this Office will have no alternative except 
to institute further proceedings for the collection thereof. 


[B-112094] 


Certificates—Effect of General Certificate on Vouchers and 
Invoices 

The approved general certificate “I certify that the above bill is correct and 
just and that payment therefor has not been received,” which appears on an 
invoice certifies to the correctness of all facts upon which the invoice depends, 
including contract or purchase order requirements, and therefore, a contract pro- 
vision that rates or charges for automotive services and parts shall not exceed 


those charged the general public does not require an additional certificate to 
that effect. 


Comptroller General Warren to Edward B. Garvey, Department of 
Agriculture, October 9, 1952: 


Reference is made to your letter of September 26, 1952, with which 
you forwarded certain bills of the Laubhan Motor Company in the 
total amount of $37.12, covering automotive services and repair parts 
furnished the Soil Conservation Service for two automobiles during 
July and August 1952, under purchase order No. 1249-53-TX-S-1 
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Paragraph 2 of the Special Conditions attached to and made appli- 
cable to the purchase order is as follows: 

Rates or charges made for service and parts shall not exceed that charged 
the general public at the place named in the purchase order at the time the 
service and parts are furnished. 

You request to be advised whether the quoted provision will neces- 
sitate the submission by the contractor of an additional certificate 
showing that the prices charged in the present matter do not exceed 
those charged the general public or whether you may certify the 
billing in its present form on the basis of the following certificate, 
as prescribed in 29 Comp. Gen. 574, which appears on the invoice: 
“I certify that the above bill is correct and just and that payment 
therefor has not been received.” By signing the certificate the payee 
necessarily certifies to the correctness of all facts upon which the 
invoice depends, including contract or purchase order requirements. 
Hence, the certificate may be accepted without a further showing as 
establishing that the rates or charges, as stated on the certified in- 
voice do not exceed those charged the general public at the place named 
in the purchase order at the time the services and parts were 
furnished. 


[B-69310] 


Holiday Compensation—Employee Holiday Pay Act of June 
29, 1938—Employee Status Determinations 


Under the Annual and Sick Leave Act of 1951, there is no distinction between 
permanent and temporary employees for leave purposes so that leave regula- 
tions may no longer be used in determining “regular employees” for purposes 
of the holiday pay act of June 29, 1938; however, in view of the Civil Service 
Regulations which recognize as temporary all appointments made for a period 
not to exceed one year, employees holding indefinite appointments not limited 
to one year or less may be considered as “regular employees” under the 1938 
act and entitled to regular compensation when prevented from working on holi- 
days, however employees appointed for limited periods of not to exceed one 
year are considered as temporary employees and are not entitled to the benefits 
of the 1938 act. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, October 10, 1952: 


Reference is made to the letter of August 12, 1952 from the Deputy 
Administrator, requesting decision whether employees of the Veterans 
Canteen Service are considered regular employees of the Federal 
Government within the purview of the holiday act of 1938. You 


state that the employees hold appointments in the following 
categories: 


a. Individuals employed full-time under an excepted appointment. 
b. Individuals employed full-time under an excepted appointment, indefinite. 


ce. Individuals employed full-time under an excepted appointment not to exceed 
a period of more than one year. 
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d. Individuals employed part-time under an excepted appointment who have a 
regular tour of duty on the same day or days during each administrative work 
week. 


Public Resolution 127 of June 29, 1938, 52 Stat. 1246-1247, provides: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), 
and all other laws inconsistent or in conflict with the provisions of this Act are 
hereby repealed to the extent of such inconsistency or conflict. 


In decision of September 24, 1947, B-69310, to the then Adminis- 
trator of Veterans Affairs, it was stated, in pertinent part, as follows: 

As has been stated in the more recent decisions cited in your letter the leave 
regulations have been used as a general guide in determining whether an em- 
ployee qualifies as a ‘regular employee’ within the provisions of the holiday 
pay statute of June 29, 1938, 52 Stat. 1246. In other words, if an employee is 
temporary for leave purposes he is not to be regarded as having attained that 
degree of permanency to constitute him a ‘regular employee of the Federal Gov- 
ernment’ within the meaning of that language appearing in the holiday pay 
statute. On the other hand, if he earns leave as a permanent employee he is 
regarded as having satisfied the requirements of the statute in respect thereof. 
Tn line with that statement it was held in the decision that employees 
of the Veterans Canteen Service who were given six month appoint- 
ments were temporary and not regular employees within the purview 
of the holiday statute. 

Your difficulty in the present application of that decision arises 
from the fact that under the Annual and Sick Leave Act of October 
30, 1951, 65 Stat. 679, no distinction now is made between permanent 
and temporary employees for leave purposes in view of which the 
regulations issued thereunder now afford no basis for determining the 
application of the 1938 holiday statute. 

In 25 Comp. Gen. 715, it was stated that recourse to the leave regu- 
lations as a guide for determining who may qualify as “regular em- 
ployees” was recognized as not free from objection and in that deci- 
sion further reference was made to the Civil Service Regulation gov- 
erning war service appointments and it was therein stated that em- 
ployees given indefinite appointments, for the duration of the war 
and six months thereafter, would be considered regular employees for 
purposes of applying the benefits of the 1938 holiday act. 

The Civil Service regulation therein considered designated appoint- 
ments limited to one year or less as “temporary.” The present Civil 
Service Regulations, Personnel Manual Z1-215, 216, section 2.114 (b) 
recognizes as temporary all appointments made for a period not to 
exceed one year. 
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Accordingly, since some significance must attach to the term “regular 
employees,” as used in the statute, there appears justified the conclu- 
sion, in the absence of any statutory definition of said term, that per- 
sons holding indefinite appointments, not limited to one year or less, 
may be considered regular employees for purposes of the 1938 statute, 
but that employees appointed for limited periods of not to exceed one 
year—who are considered to be temporary employees—may not qualify 
as regular employees under said statute. Therefore, of the examples 
included in your submission, employees covered by categories a, b, and 
d in that part of the letter above quoted will be entitled to their regular 
compensation when prevented from working on holidays, but that 
employees in category c—being temporary—will not be entitled to such 
benefits. 

[B-106776] 


National Forest Lands—Interagency Use—Liability for 
Damages, Restoration, Ete. 


The laws governing the establishment and administration of national forests 
which authorize and require the Secretary of Agriculture to protect and preserve 
such resources do not permit the Secretary to impose conditions upon the use 
of forest lands by Federal agencies which are contrary to the established principle 
that an executive department may not be reimbursed for the use or depreciation 
of real property loaned, used, or damaged by another department, and therefore, 
the Department of Agriculture may not charge the Department of the Army for 
the use of or for the restoration costs of national forest lands damaged during 
military training operations. 


Responsibility for administering and conserving the national forests is vested 
by law in the Department of Agriculture and may not be transferred out of the 
Department by contractual arrangements entered into with the Department of 
the Army for use of the property for military training operations without specific 
authority of law and the appropriation of funds for that purpose, and the fact 
that current forest service operations are insufficient to cover the restoration 
costs does not afford any legal basis for charging such costs to the appropriations 
of the Department of the Army which do not include funds for that purpose. 


While the Secretary of Agriculture is charged with the duty of administering 
national forest lands, both the legal title to and the beneficial use of the lands are 
in the United States and not in the Secretary or the Department of Agriculture, 
so that the status of the lands is not that of real property held in trust by an entity 
created specifically by law to hold title to and manage property separate and 
apart from a normal Government activity. 20 Comp. Gen. 581, distinguished. 


Comptroller General Warren to the Secretary of Agriculture, Octo- 


ber 10, 1952: 


Reference is made to letter dated September 2, 1952, of the Assistant 
Secretary of Agriculture, requesting reconsideration of Office decision 
dated January 24, 1952, B-106776, 31 Comp. Gen. 329, to the Secretary 
of the Army, holding that the Department of the Army may not reim- 
burse the Department of Agriculture for the cost of restoring national 
forest lands to their former condition or productivity where the lands 
and appurtenances are damaged during military training operations. 

The question considered in the decision of January 24 involved a 








180 DECISIONS OF THE COMPTROLLER GENERAL (32 


proposed expenditure of Department of the Army funds. Such de- 
cision—involving the funds of another Department—ordinarily would 
not be reviewable at your request. 31 U.S. C. 74; 18 Comp. Gen. 217. 
However, since the availability of appropriations to the Department 
of Agriculture to restore forest lands damaged during military train- 
ing operations also appears to be involved, the matter will be 
reconsidered. 

The letter of September 2 quotes in part the provisions of section 1 
of the act of June 4, 1897, 30 Stat. 34, as amended and supplemented, 
16 U.S. C. 475 and 551, relating to certain aspects of the administration 
by the Secretary of Agriculture of the national forests and which au- 
thorize him to regulate their use and occupancy. The letter contends 
that the powers and duties thus vested in said Secretary provide ade- 
quate authority for imposing conditions upon their use not only by 
private persons but also on other Federal agencies desiring use of 
the lands in carrying out their authorized activities. It is further 
contended that the long established rule, under which a Government 
department permitting the use of real property under its jurisdiction 
by another department may not charge for such use or for depreciation 
of the property, should not apply to national forest lands since such 
lands are analogous to property held in trust. Also, it is urged that 
the expenditure of Forest Service funds for the restoration of its lands 
damaged during military training operations would place a burden 
on its appropriations not contemplated by the Congress. 

The general purpose of the organic laws governing the establish- 
ment and administration of national forests are to conserve, improve 
and protect forest natural resources in aid of the control of water- 
sheds and to provide a continuous supply of timber. 16 U.S. C. 472, 
551. In carrying out such laws the Secretary of Agriculture is au- 
thorized and required to take all steps within his powers and duties 
to protect and preserve such resources. It must be apparent, how- 
ever, that said Secretary legally may not exceed his statutory powers 
and duties in that respect by imposing conditions upon authorized 
uses of forest lands by Federal agencies which are contrary to appli- 
cable substantive law. The principles of law underlying the rule here 
involved are set forth fully in 10 Comp. Gen. 288, and other decisions 
cited in the decision to the Secretary of the Army. The concepts 
stated there are so firmly embedded in the substantive law of the 
United States as to require specific statutory authority to overcome 
therule. See in this connection, 30 Comp. Gen. 295, as to loans of per- 
sonal property. 

The necessary application of the rule in the present case is not af- 
fected by the use of national forest lands by the Army for other than 
normal purposes. The question is not how the damages were caused, 
but to which agency has the Congress delegated the responsibility for 
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administering and conserving the property and to which agency has 
it appropriated funds for such repair and replacements as may be 
necessary. This responsibility was vested in your Department and 
may not be transferred out of the Department of Agriculture by con- 
tractual arrangements or otherwise without specific authority of law 
and the appropriation of funds for that purpose. Moreover, the fact 
that appropriations to the Forest Service currently may be insufficient 
to cover the cost of restoring the lands to their former condition does 
not afford any legal basis for charging such costs to the Department 
of the Army whose appropriations do not include funds for that 
purpose. 

While the Secretary of Agriculture is charged with the duty of 
administering national forest lands, both the legal title to and the 
beneficial use of the lands are in the United States and not in the said 
Secretary or in the Department of Agriculture. Thus, the status 
of the lands is not analogous to, but is to be distinguished from, that 
of real property held in trust by an entity created specifically by law 
to hold title to and manage property separate and apart from a normal 
Government activity, as was the case of the real property involved in 
the decision in 20 Comp. Gen. 581, cited in the letter of September 2. 
Consequently, there is no sound basis for treating the national forest 
lands as another exception to the general rule set forth in 10 Comp. 
Gen. 288. 

For the foregoing reasons, there appears no proper basis of modify- 
ing the decision of January 24, 1952. 


[B-111482] 


Sales—Surplus Property—Purchaser’s Duty to Inspect 


Where surplus Government property is offered for sale on an “as is” “where is” 
basis with an express disclaimer of warranty it is the duty of the purchaser to 
make an inspection of sufficient adequacy to protect his interests, so that a 
purchaser who made an exterior inspection of a surplus portable housing unit 
which did not disclose that the interior of the unit had been damaged by fire is 
not entitled to a price adjustment for such damage. 


Comptroller General Warren to Richard D. McCarthy, October 14, 
1952: 

Reference is made to your letter dated August 1, 1952, requesting 
review of settlement dated July 18, 1952, which disallowed your claim 
for $125 for restoring a mobile house unit purchased from the Housing 
and Home Finance Agency, Public Housing Administration, Wash- 
ington, D. C., under contract No. (49104) d-153p, dated March 24, 1950, 
after it had been damaged by fire. 

It appears that in response to the invitation, issued by the Housing 
and Home Finance Agency, Washington, D. C., you submitted a bid 
offering to purchase one mobile house unit for $390. Your bid was 
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accepted by the United States on March 24, 1950. You alleged that 
when you took possession of the unit on March 24, 1950, you found at 
least 8 windows broken out, the house wide open; that obviously a 
fire had taken place within the back of the house leaving much debris 
and damage; that the sink was ripped out and missing; .and that the 
cooking stove and an oil stove were missing. Also, you state that you 
determined from the police and fire records that a fire had occurred 
in the premises at 7 p. m., March 18, 1950. You therefore made claim 
in the amount of $125 for the damaged condition in which the house 
was received, which claim was disallowed by settlement dated July 
18, 1952, for the reasons stated therein. 

Your basic contentions in support of your request for review of the 
settlement appear to be that at the time you made the inspection of 
the unit involved no one from the “National Capital Housing Author- 
ity” was available; that the house was securely boarded; that it was 
impossible to make an inspection of the interior of the house; and that 
since only an exterior inspection was possible, “the rule of caveat 
emptor has no application to these facts.” 

The invitation to bid advised the prospective buyers that the condi- 
tion of the mobile house units varied from poor to good; that some 
kitchen and space heating equipment was missing. Also, the buyers 
were urged to inspect each unit carefully before placing a bid. This 
fact, in itself, would appear to require a more detailed inspection of 
the property than would be expected in the sale of other than used 
property. Therefore, if you did not make the inspection in such a 
manner as would reasonably be expected to insure the protection of 
your interests, it does not follow that any responsibility would attach 
to the Government as a result of such faulty inspection. You admit 
that you inspected the property after the fire had occurred in the prem- 
ises. If a more thorough inspection had been made by you, there can 
be no doubt that you would have discovered at that time the alleged 
condition of the unit. 

Furthermore, the house was sold on an “as is” “where is” basis. 
Ordinarily, in the sale of personal property by description, there is 
an implied warranty that the property will correspond with the de- 
scription; but where there is an express disclaimer of warranty—as 
in this case—no such warranty may be implied from the description 
of the property sold, as the disclaimer of warranty extends to and 
includes the description. See, in that connection, Lwmbrazo v. Wood- 
ruff, 175 N. E. 525; W. &. Hedger Company v. United States, 52 F. 
2d 31, certiorari denied 284 U. S. 676; Triad Corporation v. United 
States, 63 C. Cls. 151; and J. Shapiro & Company v. United States, 66 
C. Cls. 424. The law is well settled that in sales of personal property, 
in the absence of an express warranty, and where the seller is guilty of 
no fraud, and is neither the manufacturer nor grower of the article he 
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sells, the maxim of caveat emptor applies. See Barnard v. Kellogg, 
10 Wall. 383. 
Accordingly, the settlement of July 18, 1952, is sustained. 


[B-111958] 


Traveling Expenses—Overseas Employment—Minimum 
Service Agreements—Employee’s Failure to Sign Agreement 
While the Administrative Expenses Act of 1946, as amended, which contains the 
authority for and conditions under which the United States may pay travel ex- 
penses of an employee incident to the completion of an overseas employment 
agreement, provides that travel expenses shall not be allowed unless and until 
the employee agrees in writing to remain in the Government service for a mini- 
mum period of one year, an employee who served a period in excess of the re- 
quired one year minimum may be allowed the cost of return transportation to 
the United States incident to separation from the service, even though no written 
agreement to remain with the Government for a stipulated period of service was 
signed by the employee. 


Acting Comptroller General Yates to the Secretary of Commerce, 
October 16, 1952: 


Reference is made to letter dated October 8, 1952, from the Acting 
Secretary of Commerce, requesting a decision relative to the propriety 
of payment from Government funds of the return travel and trans- 
portation of Mr. R. W. Swearingen, Jr., an employee of the Civil 
Aeronautics Administration, under the facts and circumstances here- 
inafter related. 

The record shows that the employee received an appointment in 
February 1949 for duty with the Civil Aeronautics Administration, 
Honolulu, Hawaii. Mr. Swearingen obtained transportation to Hono- 
lulu at his own expense and was not required to enter into an agree- 
ment in writing to remain with the Government service for a stipu- 
lated period of service as required by section 7, Public Law 600, 60 
Stat. 806, 808. While the failure to require the employee to enter 
into a written agreement at the time of his appointment appears to 
have been due to an administrative determination that he was a legal 
resident of Hawaii, and without considering the fact that his actual 
residence at the time of appointment—and for substantially the entire 
period subsequent to October 1947 and up to the time of his appoint- 
ment—was in the United States, it is indicated that the administrative 
officials now are satisfied that the employee factually has met the actual 
place of residence requirement of section 7 of the above-referred-to 
act so as to permit payment of his return expenses to the United States. 
Also, the records show that the standard practice of the Civil Aero- 
noutics Administration at the time of appointment of Mr. Swearingen 
was to require employees recruited for overseas service to sign an 
agreement to serve at their overseas post for a minimum period of 18 


months and that Mr. Swearingen has served continuously in the Civil 
276088°—54—14 
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Aeronautics Administration at Honolulu for a period in excess of 314 
years. It appears that the Civil Aeronautics Administration is agree- 
able to paying Mr. Swearingen’s return expense to the mainland in the 
event he is separated by reduction in force or by resignation but has 
doubt as to its authority to authorize such expenses in view of the 
failure to satisfy the statutory requirement that there be an agree- 
ment in writing for a predetermined period of overseas service. 

It is true that section 7 of Public Law 600 requires that travel ex- 
penses of the nature under consideration “shall not be allowed” unless 
and until the person selected for appointment agrees in writing to 
remain in the Government service for a minimum period of one year. 
While, in this instance, an agreement was not entered into, the em- 
ployee, in fact, has served a period in excess of the one-year minimum 
required by the statute and in excess of the 18-month period required 
by the Civil Aeronautics Administration. Thus, it is evident that the 
Government has received the value in respect of time required to be 
served under the statute. Moreover, no useful purpose would appear 
to be served by execution of an agreement in respect to the matter 
at this time. Accordingly, you are advised that whether the em- 
ployee’s separation be considered as a reduction in force action or 
purely as a resignation, objection is not required to allowance of the 
return expenses of Mr. Swearingen incident to separation from the 
service upon the ground that no written agreement was signed by the 
employee. 

Your submission is answered accordingly. 


[B-112140] 


Hospital Construction—Federal Aid—Grants Under the De- 
fense Housing and Community Facilities and Services Act of 


1951 and the Hospital Survey and Construction Act of 
August 13, 1946, As Amended 


Under the Defense Housing and Community Facilities and Services Act of 1951, 
as amended, providing grants to communities for hospital construction, where the 
entire hospital being assisted is attributable to the impact of the defense program, 
the grant may consist of the estimated cost of construction of the facility less 
the amount of the grant under the Hospital Survey and Construction Act of 
August 13, 1946, as amended, taking into account other resources available to 
the applicant community. 


Under the Hospital Survey and Construction Act of August 13, 1946, as amended, 
providing grants to communities for hospital construction, where only part 
of the hospital is intended to meet the needs resulting from the defense program, 
the grant may be the “Federal share” of the cost of the entire facility including 
both the part attributable to defense needs and the nondefense portion, and the 
grant under the Defense Housing and Community Facilities and Services Act of 
1951 may not exceed the estimated cost of the portion of the facility attributable 
to the national defense activities. 
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Comptroller General Warren to the Administrator, Federal Security 
Agency, October 16, 1952: 


Reference is made to letter of October 1, 1952, from the Acting 
Administrator, requesting advice as to whether the General Account- 
ing Office would be compelled to object to the method proposed in that 
letter for making grants for hospital construction under both the 
Defense Housing and Community Facilities and Services Act of 1951, 
Public Law 139, approved September 1, 1951, 65 Stat. 293, and the 
hospital Survey and Construction Act, Public Law 725, approved 
August 13, 1946, 60 Stat. 1040, as amended, hereinafter referred to 
as Public Law 139 and Public Law 725, respectively. 

It is proposed in the letter that, where the entire hospital being 
assisted under Public Law 139 is attributable to the impact of the 
defense program, the grant under Public Law 139 would consist of 
the estimated cost of construction of the facility less the amount of 
the grant under Public Law 725 taking into account other resources 
available to the applicant community. Where only part of the hospi- 
tal is intended to meet needs resulting from the defense program, the 
grant under Public Law 725 would be the “Federal share” of: the 
cost of the entire facility including both the part attributable to defense 
needs and the nondefense portion, and the grant under Public Law 139 
would be the estimated cost of the defense part but not in excess of 
the difference between the cost of the entire facility and the Public 
Law 725 grant. 

At an informal conference arranged at the request of representatives 
cf your Agency with representatives of the General Accounting Office, 
it was explained by your representative that, where no hospital 
facilities are available in communities which can qualify for a Public 
Law 725 grant, it is necessary to provide hospital facilities for both 
the normal needs of the communities and the national defense; that, 
unless such be done, a facility adequate to both the normal and 
defense needs could not be constructed, and consequently, to a certain 
extent the purpose of Public Law 139 would be defeated. 

Section 304, Public Law 139, provides as follows: 

In furtherance of the purposes of this title and subject to the provisions 
hereof, the Administrator may make loans or grants, or other payments, to 
public and nonprofit agencies for the provision, or for the operation and mainte- 
nance, of community facilities and equipment therefor, or for the provision of 
community services, upon such terms and in such amounts as the Administrator 


may consider to be in the public interest: Provided, That grants under this 
title to any local agency for hospital construction may be made only after such 
action by the local agency to secure assistance under Public Law 725, Seventy- 
ninth Congress, approved August 13, 1946, as amended, or Public Law 380, 
Eighty-first Congress, approved October 25, 1949, as is determined to be reason- 
able under the circumstances, and only to the extent that the required assistance 
is not available to such local agency under said Public Law 725, or said Public 
Law 380, as the case may be: Provided further, That grants or payments for the 
provision, or for the maintenance and operation, of community facilities or 
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services under this section shall not exceed the portion of the cost of the 
provision, or the maintenance and operation, of such facilities or services which 
the Administrator estimates to be attributable to the national defense activities 
in the area and not to be recovered by the public or nonprofit agency from 
other sources, including payments by the United States under any other pro- 
vision of this Act or any other law: And provided further, That any such 
continuing grant or payment shall be reexamined and adjusted annually upon 
the basis of the ability of the agency to bear a greater portion of the cost of 
such maintenance, operation, or services as a result of increased revenues made 
possible by such facility or by such defense activities. 

The foregoing provision of law and its legislative history require 
that all available assistance under Public Law 725 and other financial 
resources of the community must be made available before recourse 
may be had to loans or grants under Public Law 139. As these 
conditions will be met under the method proposed and as it is under- 
stood that the other limitations in section 304 of Public Law 139— 
requiring consideration of other resources of the community—will 
be complied with, the General Accounting Office wili not object thereto, 
provided that the Public Law 139 grant does not exceed the cost of 
the portion of the facilities attributable to the national defense 
activities. 


[B-109771] 


Printing and Binding—Appropriation Availability—Time 
Limitation on Printing Annual Reports of Departments and 
Agencies 

Section 3 of the act of July 1, 1916, as amended, which provides that print- 
ing and binding appropriations shall not be used for printing any annual report 
not submitted within the time schedule specified therein relates to annual reports 
required to be made to Congress and does not apply to the printing of annual 
reports which are not required to be made to Congress, and therefore, appropria- 
tions for printing and binding may be used for printing bureau reports which are 


not required to be made to Congress without regard to the time schedule 
specified in said section. 


Acting Comptroller General Yates to the Public Printer, October 
17, 1952: 


Further reference is made to your letter of May 13, 1952, with en- 
closures, requesting a decision whether appropriations for printing 
and binding are available for printing annual reports of the heads 
of bureaus when the manuscripts and proofs are not submitted to the 
Public Printer within the time schedule specified in section 3 of the 
act of July 1, 1916, 39 Stat. 336, as amended, 5 U.S. C. 108. 

Your letter states the question arose because of the submission of 
the manuscript of one of the bureaus of the Department of Com- 
merce—understood to be the Coast and Geodetic Survey—after the 
expiration of the statutory time period mentioned above, with the 
contention that the law is applicable only to annual reports required 
to be made to Congress and does not apply to annual reports of bureaus 
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used principally for internal information. As you were advised in 
Office letter of June 11, 1952, the views of the Secretary of Commerce 
in the matter were requested and with his reply dated August 1, the 
Acting Secretary forwarded reports from several bureaus of the de- 
partment, including the Coast and Geodetic Survey, from which it 
appears that the Secretary of Commerce has adopted the policy of 
including in his annual reports to Congress summaries of all activities 
within his jurisdiction. 

The history of the antecedent and existing laws—now codified as 
5 U.S. C. 108—shows that their requirements originally applied only 
to annual reports of the heads of departments, which were required 
to be submitted to the Congress. See sections 193-196, Revised Stat- 
utes. Following ratification in 1933, 47 Stat. 2569, of the 20th Amend- 
ment to the Constitution, changing the date for the assemblying of 
Congress from the 1st Monday in December to the 3d day of January 
in each year, the time schedule for printing annual reports was 
changed by section 8 of the act of June 20, 1936, 49 Stat. 1550, from 
October and November to November and December. Thus, it is 
apparent that these laws were enacted primarily to assure the printing 
of the reports in time for delivery to Congress at the beginning of 
each regular session, without any showing of an intention to enlarge 
the scope of the organic laws otherwise governing the submission 
and printing of such reports by extending their application to annual 
reports of bureaus which are not required to be made to Congress. 

Beginning with the act of May 30, 1934, 48 Stat. 833, the annual 
acts appropriating funds for the legislative branch have provided 
that, in order to keep expenditures for printing and binding within 
appropriations for that purpose, the heads of the executive depart- 
ments and establishments may discontinue printing any annual report 
under their respective jurisdictions. See section 103, act of September 
6, 1950, 64 Stat. 608, for the fiscal year 1951 here in question. This 
recurring law provided ample authority for the action taken by the 
Secretary of Commerce annually since 1947 in incorporating in his 
annual report material pertaining to the Coast and Geodetic Survey 
in lieu of separate reports by that bureau to Congress as previously 
made. 

Accordingly, you may be advised that section 3 of the 1916 act, as 
amended, 5 U. S. C. 108, does not apply to the printing of annual 
reports of bureaus which are not required to be made to the Congress. 
Hence, appropriations for printing and binding may be used for 
printing such reports without regard to the time schedule specified 
in the 1916 act, if otherwise proper. 

A copy of this letter has been furnished to the Secretary of Com- 
merce for his information. 
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[B-111879] 


Traveling Expenses—Travel Between Places of Lodging and 
Temporary Duty Stations 


Where subsistence and lodging accommodations are available at temporary duty 
stations public transportation expenses of employees between places of lodging 
and such stations constitute items of subsistence as defined in paragraph 44 of 
the Standardized Government Travel Regulations rather than a transportation 
expense reimbursable under paragraph 8 (b) of said regulations, and therefore, 
an employee who incurred additional travel expenses in order to obtain lodging 
accommodations cheaper than those available at a temporary duty station is 


not entitled under paragraph 8 (b) of the travel regulations to reimbursement 
for such expenses. 


Acting Comptroller General Yates to Lt. Commander G. D. Poland, 
Department of the Navy, October 17, 1952: 


Reference is made to your letter of September 11, 1952, 15C10: 
Dg: ES, submitting a reclaim voucher executed by an employee of 
the Naval Air Station, Norfolk, Virginia, in the amount of $11.38, 
which was the amount of the administrative exception taken on D. O. 
Voucher No. 104403, paid by you, symbol 57405, on May 19, 1952, 
and requesting a decision whether said voucher may now be paid. 

The record shows that the employee purchased for the period of 
temporary duty two weekly railroad tickets at $5.94 each, or a total 
of $11.88. Of that amount the sum of $0.50, representing the last 
trip from Hicksville, New York to New York City, was adminis- 
tratively allowed on D. O. voucher No. 104403, supra, but exception 
was taken in respect of the sum of $11.38, upon the ground that the 
transportation involved was incidental to subsistence and, therefore, 
was included in the per diem in lieu of subsistence. 

In the reclaim voucher the claimant states: 


Hotel accommodations were not available at Bethpage, necessary to travel by 
train to and from Grumman Airc. Engr. Corp. daily, as nearest available hotel 
accommodations commensurate with the amount of money allowed was in 
New York City. * * * 


Paragraph 8b and 44, respectively, of the Standardized Govern- 
ment Travel Regulations, provide, in pertinent part, as follows: 


Where the nature and location of the work where temporarily stationed 
are such that suitable meals and lodgings cannot be procured there, the 
expense of daily travel required to procure subsistence at the nearest available 
place will be considered as necessary transportation not incidental to sub- 
sistence. A statement of the necessity for such daily travel should accompany 
the travel voucher. 

* 2 +o * + a * 

Definition—The per diem in lieu of subsistence expenses will be held to 
include all charges for * * * transportation between places of lodgings or 
where meals are taken and places of duty. 


While certain general rules have been established for determining 
whether travel performed by employees between place of lodging 
and temporary duty station should be considered as necessary trans- 
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portation not incidental to subsistence or included in their allowance 
for subsistence (per diem), such determination must be based upon 
the facts of each case. See 3 Comp. Gen. 284; 16 id. 562; 17 zd. 711; 
26 id. 286; 28 id. 151. 

The statement furnished by the claimant does not show that lodg- 
ings were not available at the temporary duty station, Bethpage, 
but indicates that accomodations were secured in nearby New York 
City, because they were lower in cost, thus permitting claimant to 
stay within the per diem allowance authorized, and that such personal 
arrangements resulted in the extra travel for which claim is here 
made. The provisions of paragraph 8b require that suitable lodgings 
cannot be procured before the expense of daily travel required to 
procure such accommodations at the nearest place will be considered 
as necessary transportation not incidental to subsistence and the fur- 
nishing of a statement to that effect. Based upon the present record, 
it must be concluded that the travel here involved does not fall within 
the purview of said paragraph but must be considered as subsistence 
expense under paragraph 44, supra. 

Accordingly, payment on the reclaim voucher is not authorized, 
which voucher will be retained in the files of this Office. 


[B-111942] 


Government Printing Office Employees—Excusing From 
Work—Voting, Acts of God, Tardiness, Etc. 


While employees of the Government Printing Office paid both on an hourly basis 
and a per annum basis who come within the provisions of 44 U. S. Code 40 
and who are late for work in excess of one hour due to snow storms, floods, 
or other acts of God, or due to transportation failures, may be charged with 
annual leave if it is determined administratively that they are late for work 
because of the conditions referred to above, only employees paid on a per annum 
basis may be excused for such lateness without any charge to leave or loss of 
compensation (28 Comp. Gen. 111; 31 id. 663) ; however, both classes of employees 
may be excused under the Uniform Annual and Sick Leave Regulations without 
charge to leave or loss of compensation for unavoidable or necessary absence 
from duty not in excess of one hour and tardiness. 


Employees of the Government Printing Office paid both on an hourly basis and 
a per annum basis who come within the provisions of 44 U. S. Code 40 may be 
excused without charge to annual leave or loss of compensation to register for 
voting purposes and for voting in the same manner as employees in the Executive 
departments. 


Employees of the Office of the Superintendent of Documents who are paid on a 
per annum basis under the Classification Act of 1949, notwithstanding that they 
may be paid for night, Sunday, holiday, and overtime services at rates not in 
excess of those allowed under 44 U. S. Code 40, may be excused without charge 
to annual leave or loss of compensation when late for work because of snow 
storms, floods, or other acts of God, or because of transportation failures. 


Acting Comptroller General Yates to the Public Printer, October 
17, 1952: 

Reference is made to your letter of September 15, 1952, referring 
to Office decision of June 17, 1952, B—108085, 31 C. G. 663, and request- 
ing a decision as to whether employees of the Government Printing 
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Office who are paid both upon an hourly and upon an annual basis 
and who come within the provisions of 44 U. S. C. 40, may be excused 
without charge to annual leave or loss of pay under the following stated 
conditions : 


1. When they are late for work in excess of one hour because of snow storms, 
floods, or other acts of God, or by transportation failures. 

2. When employees of the Executive Departments are permitted time off with- 
out charge to leave for purposes such as registration, voting, dignitaries visiting 
or returning to Washington, or any other occasion administratively determined. 

3. Unavoidable or necessary absence from duty of less than one hour and 
tardiness as contained in the Annual and Sick Leave Regulations for Federal 
employees. 

4. If your answer to any of the conditions is in the negative, would the same 
restrictions apply to the employees of the Office of Superintendent of Documents 
who come within the provisions of the Classification Act of 1949, as amended, 
and Public Law 759, approved September 6, 1950, but do not come within the 
provisions of U. S. Code, Title 44, Section 40? 


The questions are answered in the order presented : 

1. Neither the Annual and Sick Leave Act of 1951, 65 Stat. 679, 
Public Law 233, approved October 30, 1951, nor the regulations issued 
thereunder, provide for situations such as those involved in question 1. 
Accordingly, while the employees may be charged with annual leave, 
if it be determined administratively that it was impossible for them 
to report promptly for duty because of the conditions referred to, 
it is within administrative discretion to excuse such of the employees 
as are compensated upon a per annum basis without charge to leave or 
loss of salary. See 28 Comp. Gen. 111. For the reasons set forth in 
decision of June 17, 1952, B-108085 (31 Comp. Gen. 663), there would 
appear to be no authority for similarly excusing employees paid upon 
a per hour basis. 

2. With respect to the Executive departments, your attention is in- 
vited to page Li-1 of the Federal Personnel Manual wherein the 
following is stated to be the presidential policy : 

In so far as may be practicable without interfering seriously with production, 
employees who desire to vote at communities where they maintain voting resi- 
dence, except where voting by absentee ballot is permitted, will be excused for 
that purpose without charge to leave for a reasonable time on all election days. 
Further, employees who will be voting in jurisdictions which require registration 
in person will be excused for that purpose without charge to leave for a reason- 
able time during the registration periods specified by the jurisdiction in which 
they will vote. Such authorized absence should not exceed the time actually 


required to vote or register, as the case may be, and in no event should it exceed 
one working day for each election or registration period. 


In these cases when an employee requests additional leave for voting or 
registration which will require longer than one day in order to enable him to 
go to his legal residence to vote or register, permission will be granted whenever 
practicable and the period of absence in excess of one day will be charged to 
annual leave or, if annual leave is exhausted, to leave without pay. 

While the said presidential policy does not apply to the legislative 
branch of the Government, there appears to be no sound reason why 
employees of the Government Printing Office also should not be ex- 


cused for purposes of registering and voting. The other situations set 
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forth in question 2 are not susceptible for categorical answers in the 
absence of all the attendant facts and circumstances. 

3. In consonance with section 30.202 of the Uniform Annual and 
Sick Leave Regulations (L1-19, Federal Personnel Manual) the ques- 
tion is answered in the affirmative. 

4. It is understood that certain employees of the Office of the Super- 
intendent of Documents are paid upon a per annum basis under the 
Classification Act of 1949, 63 Stat. 952, notwithstanding that they may 
be paid for night, Sunday, holiday, and overtime service at rates not 
in excess of those allowed under 44 U.S. C. 40. If that understanding 
be correct such employees would appear to fall within the category 
of the per annum employees referred to in question 1. 


[B-112142] 


Compensation—Two Work Shifts Beginning Within Same 
Twenty-Four Hour Period—Workdays Falling on Holidays 


An employee who works two shifts which begin within the same twenty-four 
hour period in his basic workweek may be compensated for two days of work.at 
the regular basic rate of pay—the first shift being counted as of the day on which 
it begins and the second shift as of the day on which it ends. 


The definition of “workday” for holiday purposes in Executive Order No. 
10358, June 9, 1952, does not contemplate a situation where two of the shifts in 
an employee’s basic workweek commence on a holiday, and therefore, the ques- 
tion of which one of the two shifts is to be considered as falling on a holiday is 
a matter for administrative regulation and determination. 


Acting Comptroller General Yates to the Secretary of Commerce, 


October 17, 1952: 


Reference is made to your letter of October 1, 1952, requesting a 
decision upon certain questions arising under Executive Order No. 
10358, dated June 9, 1952, entitled “Observance of Holidays by Gov- 
ernment Agencies,” in connection with the scheduling of tours of 
duties for employees engaged in round-the-clock operations. 

Your letter reads, in part, as follows: 


1. It is sometimes necessary to schedule an employee for two shifts (within 
the basic workweek) beginning within the same twenty-four hour period; for 
example, the first shift may be from 12:30 a. m. to 8:30 a. m. and the second 
shift from 10: 30 p. m. to 6:30 a. m. of the next day. Section 2 (b) of Executive 
Order 10358 is worded as follows: 

‘Sec. 2. As used in this order 

‘(b) “Work-day” means those hours which comprise in sequence the em- 
ployee’s regular daily tour of duty within any 24-hour period, whether falling 
entirely within one calendar day or not.’ 

Must that provision be applied to days other than holidays or may the two 
shifts on other than holidays be regarded as comprising two days of work at 
the regular basic rate of pay—the first shift counted as of the day on which it 
begins and the second as of the day on which it ends? 

2. Which shift would be compensated for at the holiday rate if the day on 
which the shifts begin is a holiday? 
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The questions are answered in the order presented : 
1. Section 25.241 of the Federal Employees Pay Regulations, Fed- 
eral Personnel Manual, Z1-325, reads in part as follows: 

(b) Executive Order 10858 of June 9, 1952, defines “workday” for holiday 

purposes to mean those hours which comprise in sequence the employee’s regular 
daily tour of duty within any 24-hour period, whether falling within one calendar 
day or not * * *: [Italics supplied.] 
In line with the foregoing, it is concluded that the definition of 
“workday” in the Executive order is intended to apply only to work- 
days falling in whole or in part on holidays. Accordingly, where 
more than one shift begins on days other than holidays the workday 
may be established in accordance with the method set forth in your 
letter. 

2. Neither section 6 nor any other provision of Executive Order No. 
10358 contemplates a situation where two shifts commence on a holi- 
day. Accordingly, the question of which shift is to be considered as 
falling on a holiday is a matter for administrative regulation and 
determination. 

The questions are answered accordingly. 


[B-90288] 


Compensation—Postal Service—Retroactive Longevity In- 
creases 


Postal Service employees who had completed the required length of service for 
promotion to or between the longevity grades in accordance with Postal Bulletin 
of December 13, 1949, issued pursuant to the act of October 28, 1949, prior to 
repeal thereof by the act of May 3, 1950, but who due to administrative delay 
were not promoted before such repeal, may be promoted to the appropriate 
longevity grade in accordance with the service requirements of said Bulletin, 
however the claims of such employees should be submitted to the Claims Division 
of this Office for settlement, the appropriations involved being no longer avail- 
able for expenditure by the department. 


Postal Service employees with less than 13 or 18 years of service who were pro- 
moted to the first or second longevity grade respectively under the act of October 
28, 1949, in accordance with the Postal Bulletin of December 13, 1949, may not be 
advanced further until they have completed the 18 or 25 years of service necessary 
for advancement to the second or third longevity step respectively under the 
act of May 3, 1950. See B-111257, September 24, 1952. 


Acting Comptroller General Yates to the Postmaster General, Octo- 
ber 20, 1952: 


Reference is made to your letter of August 4, 1952, your reference 
12, requesting a decision as to the eligibility of numerous postal em- 
ployees for promotion to or between the longevity grades established 
by section 1 (a) of the act of October 28, 1949, 63 Stat. 952 (Public 
Law 428), retroactively effective to November 1, 1949, or to the begin- 
ning of any quarter commencing prior to May 3, 1950, based upon the 
Post Office Department’s interpretation—as set forth in the Postal 
Bulletin of December 13, 1949—of the service requirements prescribed 
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by the said section. It is stated that the employees concerned had the 
necessary service to their credit for promotion in accordance with the 
Postal Bulletin of December 13, but that because of administrative 
delay or technicalities subsequently resolved in their favor, such pro- 
motions were not effected prior to approval of the act of May 3, 1950, 
64 Stat. 101 (Public Law 500), which repealed sections 1 and 2 of 
Public Law 428, 63 Stat. 953, supra. 

My attention was invited to the action taken by this Office in the 
case of Mr. Richard T. Lawson, mailhandler, South Postal Annex, 
Boston, Massachusetts, wherein it was determined that since the em- 
ployee had complied with the requirements as published in the Postal 
Bulletin of December 13, 1949, for promotion to the second longevity 
grade established by Public Law 428 prior to enactment of Public Law 
500, he was entitled to be promoted to the second longevity grade 
despite the fact that the administrative action in processing such pro- 
motion was delayed until after the passage of Public Law 500 which 
abolished the longevity grades established by Public Law 428. You 
express the opinion that the principle applied in Mr. Lawson’s case 
also would appear to be for application in similar situations where 
because of some technicality employees otherwise entitled thereto were 
not promoted to the longevity grades created under Public Law 428 
prior to the passage of Public Law 500. 

It is understood that in all of the situations to which you refer the 
employees had completed the service requirements prescribed by the 
Postal Bulletin of December 13, 1949, prior to the enactment of Public 
Law 500 and that the failure to effect such promotions prior to the 
enactment of that statute was due solely to a delay on the part of the 
administrative office. Under the circumstances, it would appear that 
the principle applied in Mr. Lawson’s case would be equally appli- 
cable in the analagous situations to which you refer and the promo- 
tions in question may be effected accordingly. However, any salary 
adjustment in accordance with this decision covering a period prior 
to July 1, 1950, may not be made by the Post Office Department since 
the appropriation involved no longer would be available for expendi- 
ture by the Department. In such instances the employees are privi- 
leged to submit their claims—setting forth all pertinent facts—to the 
Claims Division of the General Accounting Office for direct settlement. 

Also, in connection with the matter, your attention is invited to 
decision of September 24, 1952, B-111257, which precludes the further 
advancement of employees who were promoted to longevity grades in 
accordance with the instructions contained in the Postal Bulletin of 
December 13, 1949, until they have completed the 18 or 25 years’ serv- 
ice necessary for advancement to the second or third longevity step 
created under Public Law 500. A copy of that decision is enclosed. 
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[B-111679] 


‘Transportation—Dependents—Prior Return to the United 
States—Employees Transferring to Point IV Program 

In view of the provisions of the Act for International Development that funds 
appropriated for its purposes shall be available for obligation and expenditure 
in accordance with authority granted thereunder or under authority governing 
the activities of Government agencies to which such funds are allocated, an 
employee who transferred to the Point IV program while serving on an overseas 
assignment and who has completed his employment agreement may be reim- 
bursed for the advance return of dependents for educational purposes in an 
amount not to exceed the cost of the lowest first class accommodations on. the 
carrier class authorized for the return of the employee. 


Comptroller General Warren to A. M. Flatequal, Department of 
Agriculture, October 20, 1952: 


Reference is made to your letter of August 28, 1952, requesting a 
decision whether you may certify for payment the travel reimburse- 
ment voucher, therewith transmitted, in the amount of $928.60, in 
favor of Mr. John V. Hepler, based upon the facts stated in your 
letter, as follows: 

Mr. Hepler’s daughter, Sydney D. Hepler (age 18) traveled to the United 
States from Manila, Philippines via New Delhi, Athens, Rome, London on an all 
expense tour, the cost of which was $1,300 paid for by Mr. Hepler. She left 
Manila on April 23, 1951 and arrived in Washington, D. C. on June 14, 1951. 
Mr. Hepler is claiming reimbursement for transportation expense and per diem 
on basis of travel direct from Manila to Washington, D. C. under Letter of 
Authorizition 652-(FAR) dated May 19, 1952, copy attached, which provided 
for his return to Washington, D. C. for termination of his foreign assignment. 

Also, Mr. Hepler states the reason for his daughter’s return was 
to resume her college education, and he submits paid checks showing 
$1,300 as the cost of her transportation from the Philippines to the 
United States. It appears from the authorization for travel, dated 
May 19, 1952, that transportation of the immediate family was sub- 
ject to certain departmental orders and regulations, popularly known 
as “Point IV Regulations,” issued pursuant to the Act for Interna- 
tional Development, Public Law 535, 64 Stat. 204, and subject to the 
Standardized Government Travel Regulations. Also, this Office has 
been informed that the records of the Agriculture Department show 
that Mr. Hepler had traveled to the Philippines under other authority, 
for 24 months’ service, and while there, he was assigned duties under 
the so-called Point IV program, pursuant to section 413 (c) of 
Public Law 535, 64 Stat. 208. 

The factors generally regarded as justifying reimbursement for 
advance return of dependents from foreign duty stations ordinarily 
are based upon extreme or unusual conditions inimical to the health 
and welfare of the dependents, such as would constitute hardships 
prevalent at the foreign duty post. However, if—as apparently would 
be the case here—the record shows that the travel from the United 
States to the foreign post was authorized under established procedures, 
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such as those under the Administrative Expense Act of 1946, 60 Stat. 
806, as amended, and after the employee has served the required period 
overseas, there would be no legal objection to administrative authoriza- 
tion or approval for reimbursment of prior return travel expenses of 
dependent members of the employee’s “immediate family,” defined in 
section 1 (d) of Executive Order No. 9805. In that respect, see 30 
Comp. Gen. 80, particularly, answer to question 3, and 31 zd 683. 

The Department of State, in Point-Four Agency Memorandum No. 
20, dated November 27, 1950, sets forth certain standards with re- 
spect to policies and procedures to be observed relative to personnel 
appointed or transferred under section 413 of the Act for International 
Development. Paragraph 3 of section VI of the Memorandum indi- 
cates that travel and related expenses of “Point IV” employees while 
overseas may be paid by the participating agencies, such as the Office 
of Foreign Agricultural Relations, in accordance with sections 911, 
912, 913, 1026, and 1027 of the Foreign Service Act of 1946. Subsec- 
tion 911 (2) of that act provides that under such regulations as the 
Secretary of State shall prescribe, there may be paid the travel 
expenses of members of the employee’s family when proceeding to or 
returning from his post of duty, accompanying him on authorized 
home leave, or otherwise traveling in accordance with authority 
granted “pursuant to the terms of this or any other Act.” 

While the authorization here in part refers to the “Point IV Reg- 
ulations,” in view of the provisions in section 416 of Public Law 535, 
64 Stat. 208, 209, that funds appropriated for purposes of the Inter- 
national Development Act shall be available for obligation and expend- 
iture in accordance with authority granted thereunder or under au- 
thority governing the activities of the Government agencies to which 
such funds are allocated, and no regulation having been found which 
would preclude the advance return of dependents from the Philippines 
to the United States for purposes of their welfare, such as resuming 
their education, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct, in the proper amount lim- 
ited to cost of the lowest first-class accommodations available on the 
class of carrier actually selected and utilized, but within the class 
authorized for the employee. 


[B-112104] 


Transportation—Household Effects—Employees Contract- 
ing With Carrier—Government Liability 


A transfer and storage company that contracts with a Government employee for 
the packing and shipment of household effects in connection with a change in 
the employee’s headquarters does not have a direct claim against the Govern- 
ment for the amount due under the contract—there being no privity of contract 
between the Government and the company—and the employee may not be reim- 
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bursed for any of the charges for the shipment prior to the time he has paid such 
charges. 

Comptroller General Warren to A. M. Flatequal, Department of 
Agriculture, October 21, 1952: 


Reference is made to your letter of September 29, 1952, requesting 
advice as to whether you properly may certify for payment an invoice 
from Smith’s Transfer & Storage Company for services in connection 
with the drayage of the household effects of Mr. John C. Scholl, an 
employee of the Office of Foreign Agricultural Relations, under the 
facts and circumstances hereinafter set forth. 

It is stated that Mr. Scholl was employed by the Office of Foreign 
Agricultural Relations on February 7, 1952, with the understanding 
that he would be stationed at one of the Latin American posts as an 
agricultural statistician. It having been contemplated that Mr. Scholl 
would depart the United States around April 1, 1952, he sold his house 
and placed his household effects in the hands of the Smith’s Transfer 
& Storage Company for packing and shipment. However, because of 
difficulty in securing clearance from the foreign country, Mr. Scholl’s 
assignment to the contemplated post was canceled and he was assigned 
to the International Commodities Branch of the Office of Foreign 
Agricultural Relations with headquarters in Washington, D. C. 

It appears from the information presented that the employee con- 
tracted with the transfer and storage company for the packing and 
shipment of the effects in question and that the transfer and storage 
company has no direct claim against the United States for the amount 
due, there being no privity of contract between the United States and 
that company. Should the employee pay the bill and submit claim 
for the amount in question, you are privileged to request further advice 
concerning the propriety of the expenditure at that time. See 28 
Comp. Gen. 244. 

Accordingly, the invoice, which is returned herewith, may not be 
certified for payment. 


[B-106953} 


Disability Retired Pay—Incapacitating Disability Patent at 
Time of Appointment as an Officer 


A Marine Corps enlisted man whose physical disability was incapacitating prior 
to appointment as an officer and whose physical fitness was incorrectly reported 
for such appointment is not entitled to disability retired pay as an officer under 
the retirement statutes. 


Assistant Comptroller General Yates to Major C. A. Phillips, U. S. 
Marine Corps, October 22, 1952: 


Reference is made to your letter of December 13, 1951, with en- 
closures, wherein you request decision relative to the right of Second 
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Lieutenant Harry Pregerson, Honorary Retired List, Marine Corps 
Reserve, to disability retirement pay. 

The facts, insofar as here pertinent, are stated to be as follows: 

On October 27, 1944, Mr. Pregerson enlisted in the Marine Corps 
Reserve and was assigned to extended active duty on that same date. 
On May 3, 1945, he was wounded in action against the Japanese forces 
on Okinawa and, following treatment at various naval medical facili- 
ties, he arrived within the continental limits of the United States 
where, on June 22, 1945, he was admitted to the Naval Hospital, San 
Diego, California, with the diagnosis, “Deformity, acquired, both 
thighs.” On August 10, 1945, an appointment as a second lieutenant 
in the Marine Corps Reserve was issued to Mr. Pregerson. Such ap- 
pointment was addressed to him at the Naval Hospital, San Diego, 
and was made contingent upon his being found physically qualified 
therefor. On August 28, 1945, less than four months after he had been 
wounded, a formal report was made of his physical examination con- 
ducted at the hospital wherein it was stated that he was found physi- 
cally qualified for the appointment with the following defects noted: 

“(1) Deviation, nasal septum #508 NCD; (2) Atrophy, extensor 
muscles right thigh, limitation of flexion, right knee, NCD #2114.” 
Accordingly, his commission was delivered to him and he accepted 
his appointment on August 31, 1945, reporting for duty thereunder 
to the Commanding Officer, Marine Detachment, Naval Hospital, 
San Diego, on that same date. 

While serving with the said Marine Detachment, he again was ad- 
mitted to the hospital (date not shown) with the same diagnosis 
of “deformity, acquired, both legs” and a report of a medical survey 
board dated January 7, 1946, which was less than five months after 
he had been found physically fit, indicated that he was physically 
disabled; that the disability was incurred in line of duty, and that 
the probable duration thereof was permanent. The board recom- 
mended that he be placed on limited duty. On February 14, 1946, 
he reported to the Commanding General, Marine Corps Base, San 
Diego, for duty. 

On March 26, 1946, he was readmitted to the hospital with che 
same diagnosis. In a report of medical survey dated April 1, 1946, 
it was stated that treatment was not indicated and that it was the 
opinion of the board that the disability was incurred prior to his 
appointment as a second lieutenant on August 31, 1945. It was 
further stated that Mr. Pregerson was fit for limited duty and it was 
recommended that he be released from active duty. However, pur- 
suant to his request, and upon the recommendation of the Bureau of 
Medicine and Surgery, orders were issued by the Secretary of the 
Navy on May 27, 1946, directing Mr. Pregerson to appear before the 
Naval Retiring Board, Marine Corps Base, San Diego. The board 








198 DECISIONS OF THE COMPTROLLER GENERAL [32 


convened in his case on June 11, 1946, and found that he was incapaci- 
tated for active service by reason of deformity, acquired, both thighs; 
that the condition was permanent; that the disability was incurred 
in action against an organized enemy on May 3, 1945, while serving 
as an enlisted man. On July 12, 1946, Lieutenant Pregerson was 
discharged from the hospital and in accordance with orders dated 
July 2, 1946, he proceeded to his home to await orders pending action 
on his retirement proceedings. Thereafter, the Secretary of the 
Navy laid the record of the proceedings and findings in the case before 
the President for his approval or disapproval, or orders, in the case, 
with the recommendation that the President approve the findings but 
without recommendation for retirement. It is stated that retirement 
was not recommended in view of the Navy Department’s often re- 
peated holding that disability pre-existing appointment to commis- 
sioned rank cannot be made the basis of retirement. On October 26, 
1946, the President approved the findings of the naval retiring board 
and on December 30, 1946, Lieutenant Pregerson was released from 
active duty. 

You indicate that your doubt as to Lieutenant Pregerson’s right 
to disability retirement pay arises because of the fact that the dis- 
ability which incapacitated him for active service had its origin 
while he was serving as an enlisted man. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act of June 20, 1949, 63 Stat. 201, effective August 
14, 1945, provides as follows: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, suffer 
disability or death in line of duty from disease while so employed ; or 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 


period of time, suffer disability or death in line of duty from injury while so 
employed ; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regula- 
tion for officers, warrant officers, nurses, and enlisted men of corresponding 
grades and length of service of the Regular Navy or Marine Corps * * *. 


The amendment of June 20, 1949, insofar as here pertinent, made 
no material change in the above provisions of law and prior to such 
amendment the Judge Advocate General of the Navy had occasion 
to consider their effect with respect to an officer of the Naval Reserve 
who became incapacitated while serving on active duty as an officer 
due to a disability which it was determined had its origin during a 
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period of enlisted service immediately preceding his commissioned 
service. In an opinion dated March 20, 1946, file JAG:1: LHCJ: 
mhw, Navy Court Martial Orders, 1946, page 103, it was concluded 
that the law does not require that a disability must be suffered in the 
office in which an officer is serving at the time of retirement, but merely 
requires that it be found to be an incident of the service originating 
while he was serving on extended naval service in excess of thirty 
days. 

As a general proposition this Office is inclined to agree with that 
conclusion, especially since it would appear in such cases that, since 
the enlisted man was found physically fit for appointment as an officer, 
the disability apparently had not manifested itself and had not pro- 
gressed to the stage where it actually incapacitated him for active 
duty. However, if Lieutenant Pregerson’s case is the same case that 
was considered in an opinion of the Judge Advocate General of the 
Navy dated October 1, 1946, Navy Court Martial Orders, 1946, page 
371—and, from the dates and other information appearing in such 
opinion, it would appear beyond all reasonable doubt that it is the 
same case—then it would not fall within the category of the cases 
considered in the opinion of March 20, 1946, supra. In the said 
opinion of October 1, 1946, which was not referred to in your letter, it 
was stated : 

From the information contained in his current health record it appeared that 
on the date of examination for appointment to officer rank this officer presented 


extensive scarring of both thighs, loss of substance of the extensor muscles and 
atrophy of the right thigh, limitation of flexion of the right knee and weakness 
of both legs. 

It was patent that this officer’s physical fitness for duty was not correctly 
reported at the time he was considered for appointment to officer rank. Al- 
though this officer improved, he still presented many of the defects which were 
presented when appointed, i. e., residual weakness and atrophy of the right 
thigh as well as some limitation of function of the right knee. 

The Navy Department has repeatedly held that if the facts obtained from a 
properly authenticated medical history show that the disability complained of 
existed prior to appointment, such disability cannot be made the basis for re- 
tirement on account of physical disability. 

In view of the foregoing, it was held that this officer was not eligible for 
transfer to the retired list under provisions of Section 855c-1, 34 U. S. Code, Sup. 
V. (File JAG: 1: LHCJ: mis, 1 October 1946.) [Italics supplied.] 


Such opinion is well supported by the facts reported in your letter, 
restated above, which indicate that the officer was hospitalized con- 
tinuously from the date he was wounded in action to the date he 
accepted his appointment as a second lieutenant (August 31, 1945) 
and thereafter (the date of his first admission after August 31, 1945 
is not shown in your letter) he was hospitalized, for the same injury, 
almost continuously until July 12, 1946 when he proceeded to his 


home. Moreover, the opinion was rendered subsequent to the pro- 
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ceedings before the naval retiring board and prior to the time the 
Secretary of the Navy laid such proceedings and his recommendation 
thereon before the President and it would seem apparent that the 
failure to recommend retirement was not because of any Navy De- 
partment view that a disability which had its origin during enlisted 
service prior to appointment to commissioned rank could not be made 
the basis for retirement (since the Department had previously con- 
cluded otherwise in the Judge Advocate General’s opinion of March 
20, 1946,) but rather that such failure to recommend retirement was 
predicated on the Judge Advocate General’s opinion that the dis- 
ability in Lieutenant Pregerson’s case not only had its origin prior 
to his appointment but that such disability actually had become in- 
capacitating before that time and that such fact was patent at the time 
of his physical examination in August, 1945. 

Under such circumstances this Office is unable to conclude that 
Lieutenant Pregerson is entitled to disability retirement pay. To 
hold otherwise would be to conclude that enlisted reservists who be- 
came incapacitated for active service could, notwithstanding such 
incapacity, be appointed to commissioned rank for the purpose of 
granting them disability retirement pay rights as an officer. It could 
not seriously be contended that the statutes authorizing appointments 
to commissioned rank were intended to authorize such a procedure. 
Compare, in that connection, decision of this Office dated August 12, 
1946, 26 Comp. Gen. 107. 

You are advised accordingly that on the record presented payment 
of disability retirement pay to Lieutenant Pregerson is not authorized. 


[B-110532] 


Quarters Allowance—Naval Personnel Attached to an Afloat 


Administrative Command—Temporary Assignment to 
Shore Duty 


A member of the uniformed services attached to an afloat administrative com- 
mand who is not permanently assigned to a vessel is on “sea duty” within the 
contemplation of subsection 302 (c) of the Career Compensation Act of 1949, 
only when actually performing duty on board vessels for a period of eight or 
more days in duration, so that such a member who does not have dependents 
and who is temporarily serving ashore at a place where Government quarters 
are not available is entitled to a basic allowance for quarters. 


Assistant Comptroller General Yates to the Secretary of Defense, 
October 23, 1952: 


Reference is made to letter of the Deputy Secretary of Defense, 
dated June 30, 1952, requesting decision as to whether a member of 
the uniformed services without dependents is entitled to a basic allow- 
ance for quarters while attached to an afloat administrative command, 
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but serving ashore temporarily at a place where Government quarters 
are not available. 

There was forwarded with the above letter a copy of Committee 
Action No. 31, Military Pay and Allowances Committee, Department 
of Defense. It is stated in the said committee action that certain ad- 
ministrative commands in the Navy are officially classified as afloat 
commands and that while these units normally are attached to and 
serving on board a ship, from time to time, as directed by orders of 
competent authority, some or all of the personnel assigned to these 
units are temporarily based ashore for the performance of assigned 
administrative functions. Also, it is pointed out that although mem- 
bers of the uniformed services permanently assigned to afloat admin- 
istrative commands perform duty aboard vessels, they are not perma- 
nently assigned to any particular vessel since the administrative unit 
may be shifted from one vessel (the flagship) to another vessel without 
affecting the duty assignment of the members attached to such units. 
It is further stated that while the status of afloat administrative com- 
mands with respect to entitlement to sea duty pay under Executive 
Order No. 10168, Oct. 11, 1950, appears to be similar to the status of 
ship-based aviation units, the former type of unit clearly is not in- 
cluded in the provisions of the Executive order defining sea duty. 

It is indicated that doubt as to the right of the members here con- 
cerned to basic allowance for quarters arises by reason of subsection 
302 (c) of the Career Compensation Act of 1949, 63 Stat. 813, which 
provides that: “No basic allowance for quarters shall accrue to any 
member of the uniformed services without dependents * * * 
while on sea duty: Provided, That * * * sea duty for temporary 
periods of less than three months shall not be considered as * * * 
sea duty for purposes of this subsection.” To determine whether the 
said subsection is applicable, it is necessary to determine whether mem- 
bers of the uniformed services attached to afloat administrative com- 
mands are on “sea duty” within the contemplation of that subsection. 

Pursuant to authority expressly conferred on him by section 302 (e) 
of the Career Compensation Act of 1949, the President, in Executive 
Order No. 10204, January 15, 1951, defined “sea duty,” within the 
contemplation of section 302 of the act, as meaning “service performed 
by either officer or enlisted members under conditions for which ‘sea 
duty’ pay is payable to enlisted members in accordance with section 
206 of the said Career Compensation Act of 1949, and regulations 
issued thereunder.” In Executive Order No. 10168, October 11, 1950, 
the President defined “sea duty,” within the contemplation of the said 
section 206, as meaning, in pertinent part, duty performed by enlisted 
members : 

(a) While permanently assigned to a vessel * * * 

. s . * . * + 
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(c) While on a vessel pursuant to orders issued by competent authority 
although based or stationed ashore, but only when such duty is eight days or 
more in duration in each case. 

While your letter does not contain a clear statement as to the nature 
of the assignment of personnel assigned to afloat administrative 
commands, it appears that such personnel are not permanently as- 
signed to a vessel. Hence, their assignments are not within the scope 
of subparagraph (a) of the above definition but are included—insofar 
as actual service on board vessels is concerned—within the general 
provisions of subparagraph (c). Compare B-61042, January 27, 
1948; B-76915, November 18, 1948. In other words, on the basis of 
the information furnished this Office, such personnel are on sea duty 
only when actually performing duty on board vessels for a period of 
eight days or more in duration, it being immaterial whether the unit 
is based afloat or ashore. Conversely, such members are not on sea 
duty when serving ashore, and, hence, subsection 302 (c) of the Career 
Compensation Act of 1949 is not applicable to them during such shore 
assignments. 

The three specific questions listed in the committee action report ap- 
parently are predicated on the assumption that the personnel here con- 
cerned may be on sea duty for some periods of actual duty ashore. 
However, in view of the conclusion reached as to the general question 
involved, no answer to the specific questions is required. 


[B-108813] 


Disability Retired Pay—Warrant Officers—Advancement 
During Period Name Is on Temporary Disability Retired List 
A warrant officer in pay grade W-2 whose name is placed on the temporary dis- 
ability retired list pursuant to subsection 402 (b) of Career Compensation Act 
of 1949, is entitled under subsection 402 (d) to temporary disability retired pay 
computed on the basic pay of the grade held at the time his name is placed on 
said list, so that such officer may not receive disability retired pay computed on 


the basis of pay grade W-3 to which he was purportedly advanced subsequent 
to his name being placed on said retired list. 


Assistant Comptroller General Yates to Commander J. B. Warner, 
Department of the Navy, October 24, 1952: 


By letter of March 25, 1952, the Judge Advocate General of the 
Navy forwarded your letter dated December 3, 1951, with enclosures, 
requesting a decision as to whether Edmund C. Capece, a commissioned 
warant officer, United States Navy, retired, is entitled, under the cir- 
cumstances hereunder set forth, to receive disability retirement pay 
computed on the basis of warrant pay grade W-3 to which grade he 
purportedly was advanced after his retirement. 

It appears that in accordance with the provisions of Alnav 97, dated 
October 12, 1949, promulgated pursuant to the authority contained 
in section 201 (c) of the Career Compensation Act of 1949, 63 Stat. 
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807, Mr. Capece was assigned, effective as of October 1, 1949, to warrant 
pay grade W-2. It is further stated that he was serving in warrant 
pay grade W-2 at the time he was placed on the temporary disability 
retired list of the Navy on March 1, 1951, as provided in section 402 (b) 
of the Career Compensation Act of 1949, 63 Stat. 817. It is presumed 
that by virtue of section 402 (d), 63 Stat. 818, 819, he has been paid 
disability retirement pay from and since March 1, 1951, computed on 
the basis of warrant pay grade W-2. However, it appears that in 
accordance with the promotion and advancement procedure prescribed 
in paragraph B-5, part II, of regulations approved on January 31, 
1951, Mr. Capece has been advanced on the disability retired list from 
warrant pay grade W-2 to warrant pay grade W-3 “effective for pay 
purposes on 23 May 1951.” 

Paragraph B-5, part I, of the said regulations of January 31, 1951, 
provides, in pertinent part, as follows: 

Warrant officers and commissioned warrant officers of the retired list or of 
the Fleet Reserve will be eligible for promotion and assignment, as applicable, 


to pay grades higher than that held on the retired list or in the Fleet Reserve 
only when on active duty in time of war or national emergency, except as 
follows: 

Warrant officers and commissioned warrant officers on the retired list, or in 
the Fleet Reserve, who have retired or entered the Fleet Reserve since 1 October 
1949 and prior to the convening of the first board subsequent to the date of these 
Regulations, will be considered for promotion to commissioned warrant grade or 
for assignment to higher pay grades by such board providing, during such interim, 
they had met the service eligibility requirements prescribed in paragraphs 
A 1, A 2, or B3 above while on active duty. 


Section 402 (b) of the Career Compensation Act of 1949, 63 Stat. 
817, 37 U. S. C. 272 (b), provides, in pertinent part, that a member 
whose name is placed upon the temporary disability retired list of 
his service shall be entitled to receive disability retirement pay as pre- 
scribed in subsection (d) of that section, 63 Stat. 818, which provides, 
in pertinent part, as follows: 


(d) A member of the uniformed services whose name is placed upon the tem- 
porary disability retired list of his service pursuant to subsections (a), (b), or 
(c) of this section, for the period during which his name is carried on such tem- 
porary disability retired list, but in no event to exceed a period of five years, or 
a member of the uniformed services who is retired pursuant to the provisions 
of this title, shall be entitled to receive disability retirement pay computed, 
at his election, by multiplying an amount equal to the monthly basic pay of 
the rank, grade, or rating held by him at the time of the placement of his 
name on the temporary disability retired list or at the time of his retirement, 
whichever is earlier, by (1) a number equal to the number of years of active 
service to which such member is entitled under the provisions of section 412 of 
this title, multiplied by 24% per centum, or (2) the percentage of his physical 
disability as of the time his name was placed on the temporary disability retired 
list or at the time of retirement, whichever is earlier * * 


That provision of law expressly prescribes the specific basis on 
which the disability retirement pay of any member whose name is 
placed on a temporary disability retired list is to be computed. And, 
insofar as here pertinent, the said subsection (d) requires that disa- 
bility retirement pay be computed on the basis of the monthly basic 
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pay of the rank, grade, or rating held by such a member at the time 
of the placement of his name on the temporary disability retired list. 
Since Mr. Capece was a commissioned warrant officer, grade W-2, at 
the time of the placement of his name on the temporary disability re- 
tirement list, there appears no authority of law to compute his retired 
pay on the pay of any other grade. 

Moreover, paragraph B-5, part II, of the said regulations of Janu- 
ary 31, 1951, would appear to be clearly without the scope of the 
authority granted the Secretary of the Navy by Section 201(c) of the 
Career Compensation Act of 1949, 63 Stat. 807, which provides as 
follows: 

For basic pay purposes, warrant officers (including warrant officers heretofore 
retired) shall be distributed by the Secretary concerned in the various pay 
grades prescribed for warrant officers in subsection (a) of this section. [Italics 
supplied. ] 

The specific inclusion in such subsection of authority for the Secre- 
tary to revise the pay grades of retired warrant officers who were 
retired prior to the enactment of the 1949 act would, under the familiar 
rule of expressio unius est exclusio alterius, preclude any conclusion 
that the Secretary has authority to revise the pay grades of retired 
warrant Officers who are retired after the enactment of such act. See, 
also, the act of August 5, 1882, 22 Stat. 286, 34 U.S. C. 402. Compare 
section 516 of the Career Compensation Act of 1949, 63 Stat. 832. 

For the reasons stated, the question presented is answered in the 
negative. 


[B-111993] 


Leaves of Absence—Annual—Administrative Authority to 
Place Employee in Annual Leave Status 


Under the Annual and Sick Leave Act of 1951 the placing of an employee in an 
annual leave status is the proper exercise of administrative authority regardless 
of the reason for such action, and therefore, the status of an employee on leave 
without pay may be changed administratively to annual leave for the purpose 
of placing the employee in a pay status one day prior to entry on military training 
duty. 


Inasmuch as an employee on military training duty does not suffer any loss of 
pay from his civilian position if otherwise entitled thereto, an employee in a 
leave without pay status who was administratively placed in an annual leave 
status one day prior to going on military training duty and who returns to duty 
immediately after expiration of said training duty is entitled to military leave 
from the civilian position. 


Comptroller General Warren to R. W. Gribbens, Department of the 
Interior, October 24, 1952: 


By letter of September 19, 1952 (file reference 370), from the office 
of Director of Programs and Finance, Bureau of Reclamation, there 
was referred here your letter of August 26, 1952, enclosing a voucher 
in favor of Mr. John W. Hakanson, for compensation for August 
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15, 1952, and requesting a decision whether the voucher may be cer- 
tified for payment under the facts and circumstances hereinafter re- 
lated, and, in addition, whether a subsequent pay roll which will cover 
a period of military leave from August 18 through August 30, 1952, 
may be certified for payment when received. Apparently, the latter 
was not included in the present voucher because the period of military 
leave had not expired at the time of your submission. 

It is stated in your letter that Mr. Hakanson was granted leave with- 
out pay from July 7 to August 14, 1952, for the purpose of attending 
summer school; that he returned to a pay status (annual leave) on 
August 15, 1952, a Friday, prior to going on military leave on the 
following Monday, for the period August 18 to 30, 1952, with the 
expectation of his return to duty on September 2, 1952. You refer to 
Office decision, 11 Comp. Gen. 469, holding to the effect that the right 
to military leave accrues only when employees are in a duty status 
at the time they go on military training duty, and that since Mr. 
Hakanson was returned to an annual leave with pay status for the 
apparent purpose of granting military leave, you express doubt 
whether he is entitled to compensation for the day when such annual 
leave was granted and to payment for the period while absent on mili- 
tary training duty. 

Under the Annual and Sick Leave Act of 1951, effective January 
6, 1952, 65 Stat. 679, the placing of an employee in an annual leave 
status is a proper exercise of administrative authority (31 Comp. 
Gen. 581) ; and regardless of the reason for the granting of annual 
leave to Mr. Hakanson on August 15, 1952, he would be entitled to 
receive compensation therefor. Accordingly, the voucher covering 
payment of compensation for August 15, 1952, is returned herewith, 
and it may be certified for payment, if otherwise correct. 

With respect to the question involving payment for military leave 
you may be advised that ordinarily a decision may be rendered to a 
certifying officer only upon a question specifically involved in the 
voucher before him for payment. 23 Comp. Gen. 793. However, 
since the period of military leave now has expired, and as the pay- 
ment for August 15, 1952, is so closely related to the question of the 
employee’s right to payment for the military leave, this Office will 
undertake to answer such question in this particular instance without 
submission of the voucher. 

It consistently has been held by this Office that a leave with pay 
status is synonymous with a duty status. 29 Comp. Gen. 271 at page 
273. Hence, the fact that the employee here involved was granted 
annual leave with pay on August 15, 1952, prior to his entry on mili- 
tary training duty would not make any material difference in the de- 
termination of his right to military leave with pay. 
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The military leave statutes uniformly provide that employees of 
the United States and the District of Columbia shall be granted mili- 
tary leave of absence without loss of pay, time or efficiency rating. 
10 U. S. C. 371, 371a and 371b; 32 U.S. C. 75, 76; and 34 U.S. C. 
853g, 853g-1. But, as indicated in decisions of this Office, an employee 
suffers no loss of pay if, during the period of the military training 
duty, he was not otherwise in a status to entitle him to the pay of 
his civilian position. In addition to 11 Comp. Gen. 469, previously 
referred to, see 12 Comp. Gen. 241, and 17 éd. 174. 

While the employee here involved may have been placed on annual 
leave on August 15, 1952, for the express purpose of giving him a pay 
status prior to his entry on military training duty, nevertheless, since 
it was the intention that such employee return to duty immediately 
after the expiration of his military training, it would seem to follow 
that if he had not gone on military training duty he would have been 
in a duty or pay status in his civilian position during such period. 

In the light of the reported facts and circumstances, it is concluded 
that the employee was entitled to military leave, and any voucher 
presented to you for certification based upon the foregoing may be 
certified for payment in the proper amount. 


[B-111206] 


Leaves of Absence—Annual—Part Time, Intermittent, 
When Actually Employed Employees—Regular Tour of 
Duty Requirement 


Intermittent employees whose scheduled tour of duty is prepared on a monthly 
basis three weeks in advance of the month for which it is intended, subject to 
emergency revision only, and specifies the dates and hours employees will be 
required to render service complies with the “regular tour of duty” requirement 
of the Annual and Sick Leave Act of 1951 so as to entitle such employees to the 
leave benefits of the act, however in instances where employees are not scheduled 
to perform duties during each administrative workweek of the bi-weekly pay 
period the “regular tour of duty” requirement is not met, and therefore those 
employees are not entitled to the leave benefits of the act. 


Comptroller General Warren to the Acting President, National Gal- 
lery of Art, Smithsonian Institution, October 27, 1952: 


Reference is made to your letter of August 4, 1952, submitting a 
schedule of the tours of duty of certain intermittent employees and 
requesting a decision whether such schedule constitutes the establish- 
ment of a regular tour of duty during each administrative workweek, 
so as to entitle such employees to annual and sick leave benefits under 
the provisions of the Annual and Sick Leave Act of 1951, effective 
January 6, 1952, 65 Stat. 679. 

You refer to Office decision of December 14, 1951, B-106704, 31 
Comp. Gen. 217, wherein it was held that part-time employees, includ- 
ing those designated as “when actually employed,” were entitled to 
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leave benefits under the statute only if a regular tour of duty be estab- 
lished in advance, and to Office decision of May 8, 1952, B-108880, 31 
Comp. Gen. 581, stating that the term “regular tour of duty” as used 
in section 202 (b) (1) (B) of the Annual and Sick Leave Act of 1951, 
contemplates a definite and certain time, day and/or hour of any day 
during the workweek when the employee regularly will be required to 
perform duty. 

It is pointed out in your letter that a monthly schedule of the tours 
of duty for the employees here involved is prepared three weeks in 
advance of the month for which it is intended and released to those 
concerned on or about the 15th day of the preceding month, but is 
subject to revision as the needs of the Gallery require. It is under- 
stood that such revision refers to one of an emergency nature which 
might be necessary in the event of an employee’s failure to report for 
work because of unforseen circumstances. An examination of the 
duty schedule reflects that the employees will be required to render 
service for a nee month on certain specified dates between the 
hours of 9 a. m. and 5:30 p. m. on weekdays and 1:45 p. m. to 10: 15 
p.m. on Sund: ays, less a 30-minute lunch period. 

You are advised that the fixing of the tours of duty in the manner 
set forth above appears to fully comply with the foregoing decisions 
and it follows that such employees, if otherwise qualified, would be 
entitled to leave benefits under the Annual and Sick Leave Act of 
1951, and the regulations of the Civil Service Commission issued pur- 
suant thereto. In this connection it is observed from the submitted 
duty schedule that there may be instances in which the employees 
are not scheduled to perform duties during each administrative work- 
week of the biweekly pay period. In that event, such employees 
should not be regarded as having satisfied the requirements of sections 
202 (b) (1) (B), 203 (a), and 205 (c) of the act, 65 Stat. 679, 681, so 
as to be entitled to leave for that particular pay period. 


[B-111705] 


Transportation—Automobiles and Household Effects— 
Point IV Program 


An employee who was assigned overseas under the United States Information 
and Educational Exchange Act of 1948, and who shipped his automobile and 
certain household effects prior to conversion to the Point IV Program at the 
overseas Station may not be reimbursed for shipments commencing prior to said 
conversion on the more liberal travel and related expenses basis authorized for 
Point IV employees under the Act for International Development. 


Comptroller General Warren to W. E. Marshall, Department of 
Agriculture, October 27, 1952: 


Reference is made to your letter of September 2, 1952, transmitting 
a voucher in the amount of $1,019.55, stated in favor of Mr. Earle K, 
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Rambo, Foreign Agricultural Adviser, Office of Foreign Agricultural 
Relations, for payment of expenses incurred for shipment to New 
Delhi, India, of household effects and personal property from Wash- 
ington, D. C., and Philadelphia, Pennsylvania, including one 1950 
4-door Chevrolet sedan, from Detroit, Michigan, and requesting a deci- 
sion as to whether said voucher legally may be certified for payment. 

By travel authorization No. 255-(FAR), dated May 23, as amended 
June 26, 1950, Mr. Rambo was ordered to proceed on or about May 24, 
1950, to New Delhi, India, to serve as agricultural engineer in India 
in connection with the furtherance of the agricultural program to 
strengthen cooperative international relations and other provisions of 
“Public Law 402”—United States Information and Educational Ex- 
change Act of 1948, 62 Stat. 6—relating to agriculture. Said orders 
provided for travel of the employee’s immediate family and for the 
transportation of his household goods and personal effects to the duty 
station abroad at Government expense. 

It has been ascertained informally that Mr. Rambo entered on duty 
as a regular departmental employee on June 15, 1950; arrived at his 
foreign duty station on July 9, and was converted to duty as a Point 
IV Program employee—authorized by the Act for International De- 
velopment, 64 Stat. 204—on December 24, 1950. You refer to the fact 
that the allowances and benefits—particularly with regard to travel 
and related expenses—authorized by the Act for International Devel- 
opment (Public Law 535) are much more liberal than those authorized 
by the prior enactment (Public Law 402). 

Section 302 of the United States Information and Educational Ex- 
change Act of 1948 (Public Law 402), 62 Stat. 8, swpra, provides: 

Any citizen of the United States, while assigned for service to or in coopera- 
tion with another government under the authority of this Act, shall be consid- 
ered, for the purpose of preserving his rights, allowances, and privileges as such, 
an officer or employee of the Government of the United States and of the Gov- 
ernment agency from which assigned and he shall continue to receive compen- 
sation from that agency. He may also receive, under such regulations as the 
President may prescribe, representation allowances similar to those allowed 
under section 901 (3) of the Foreign Service Act of 1946 (60 Stat. 999). The 
authorization of such allowances and other benefits and the payment thereof out 
of any appropriations available therefor shall be considered as meeting all the 
requirements of section 1765 of the Revised Statutes. [Italics supplied.] 

Section 413 of the act of June 5, 1950 (Public Law 535), 64 Stat. 208, 
supra, provides, in pertinent part, as follows: 

(c) Persons employed for duty outside the continental limits of the United 
States and officers and employees of the United States Government assigned 
for such duty, may receive compensation at any of the rates provided for the 
Foreign Service Reserve and Staff by the Foreign Service Act of 1946 (60 Stat. 
999), as amended, may receive allowances and benefits not in excess of those 


established thereunder, and may be appointed to any class in the Foreign 


Service Reserve or Staff in accordance with the provisions of such Act. [Italics 
supplied. ] 


Paragraph 3, section VI of Point IV Agency Memorandum No. 
20, dated November 27, 1950, issued in accordance with the provisions 
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of the Act for International Development and Executive Order No. 
10159, Sept. 8, 1950, reads, in part, as follows: 

Subject to policies established in regulations issued by the Secretary of State 
(Foreign Service Manual, Vol. 1, Part III, Section 100), the travel and related 


expenses of United States citizen Point IV employees assigned overseas may 


be paid by the participating agencies in accordance with Sections 911, 912, and 
913 of the Foreign Service Act of 1946. 


In order to simplify agency administration of travel and related regulations, 
agencies may use the Standardized Government Travel Regulations. However, in 
the case of the following benefits, which either are not provided for under the 
standardized regulations or which are less liberal than are provided by the 
Foreign Service regulations, the latter should be used: 


* * - * * * o 


(c) Shipment of household effects, including emergency storage. 

(d) Shipment of private automobiles. (Such shipment is permitted in the 
case of a United States citizen who is appointed either in the United States or 
overseas.) [Italics supplied.] 


Also see sections 911 and 913 of the Foreign Service Act of 1946, 60 
Stat. 999, 1026, 1027; sections 103.600(b), 103.607(a), 103.670, and 
103.672 of the Foreign Service Travel Regulations in effect during 
the period involved. 

Although it now is apparent that employees of the Department of 
Agriculture on duty abroad pursuant to the provisions of the United 
States Information and Educational Exchange Act of 1948 (Public 
Law 402), supra, were made eligible by the regulations effective No- 
vember 27, 1950, to receive the allowances authorized by the Act for 
International Development (Public Law 535), supra, provided that 
such employees were properly transferred or converted to duty in 
connection with the Point IV Program, no law or regulation has been 
found which enables this Office to authorize payment of such allow- 
ances until after conversion is effected. The fact that certain employ- 
ees of the Department of Agriculture, who proceeded to a foreign duty 
station under the terms of a specific statute, may not be entitled to 
allowances equivalent to those authorized for other employees who 
traveled abroad pursuant to a subsequent enactment, affords no legal 
basis for payment of the expenses claimed, even though such employees 
may have performed similar duties. 

Accordingly, in this case, only those expenses claimed incident to the 
shipment of effects (groceries and provisions) which commenced on 
or after December 24, 1950, fall within the scope of the allowances 
authorized and may be certified for payment, if otherwise correct. 
No amount is due for the cost of transporting effects and personal 
property abroad on the 8.S. Steel Fabricator, which shipment is 
shown to have commenced prior to the date that the claimant was 
converted to the Point IV program. 


Action upon the submitted voucher, which is returned herewith, 
should be taken as hereinabove indicated. 
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[B-111823] 


Reductions in Rank or Compensation—Appeals Based on 
Procedural Defects—Rank or Compensation Restoration 

While the Veterans’ Preference Act of 1944, as amended, gives special preference 
to veterans such as prior notice in connection with discharge, furlough without 
pay, etc., and also grants certain rights of appeal to the Civil Service Commission 
from adverse administrative actions and provides for mandatory compliance with 
corrective action recommended by the Commission, the statute does not contain 
any provision which would obligate the salary appropriation for compensation 
lost by an employee who is discharged, suspended, furloughed, or reduced in 


rank or compensation and who thereafter, as a result of appeal, is reinstated or 
restored to his former position, rank or rate of compensation. 


Under the back pay provisions of the act of June 10, 1948, an award of retro- 
active compensation to an employee restored to duty after a period of unjustified 
or unwarranted removal, suspension, or furlough without pay is not proper unless 
the restoration results from a determination on the merits rather than from a 
finding of mere procedural defects, so that an employee who is reduced in rank 
or rate of compensation and who as a result of an appeal to the Civil Service 
Commission under the Veterans’ Preference Act of 1944, as amended, is restored 
to his former rank or rate of compensation is not entitled to back pay as the 
result of the procedural error in reducing his rank or rate of compensation. 


Comptroller General Warren to William L. Loder, October 27, 
1952: 


Your affidavit dated August 16, 1952, making claim for wages due, 
will be considered as a request for review of the settlement of April 
28, 1949, which disallowed your claim for the difference between com- 
pensation paid you at the Philadelphia Naval Shipyard during the 
period October 28, 1946 to May 18, 1947, as Leadingman Rigger, and 
the compensation alleged to be due under the rating of Quarterman 
Rigger from which classification you were demoted. 

The record shows that you were restored by the Department of the 
Navy on the latter date to the higher rating as a result of an appeal 
to the Civil Service Commission by a number of preference eligible 
employees similarly affected, in connection with which it was held 
by the Commission that certain procedural requirements of section 
14 of the Veterans Preference Act of 1944, 58 Stat. 390, had not been 
complied with in effecting demotions incident to a readjustment of 
the number of supervisors necessitated by the reduction of activities at 
the shipyard. The settlement action disallowing your claim was for 
the reason that the decisions of this Office have held that a restoration 
following an appeal under the above referred-to section 14 is effective 
only from the date of restoration and cannot be considered an author- 
ity for retroactive pay. 25 Comp. Gen. 620. 

Section 14 of the Veterans Preference Act of 1944, supra, gives 
special preference to veterans in the way of prior notice in connection 
with their discharge, suspension for more than 30 days, furlough 
without pay, reduction in rank or compensation, or debarment for 
future appointment. Also, as amended by the act of August 4, 1947, 
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61 Stat. 723, it grants to such preference eligible certain rights of 
appeal to the Civil Service Commission from adverse administrative 
actions and provides for mandatory compliance with corrective action 
recommended by the Commission. However, the statute contains no 
provision, express or implied, which would serve to obligate the salary 
appropriation for the compensation lost by an employee who is dis- 
charged, suspended, furloughed, or reduced in rank or compensation 
and who thereafter, as a consequence of appeal, is reinstated or re- 
stored to his former position, rank, or rate of compensation. 25 Comp. 
Gen. 620, supra; 28 id. 489. 

The act of June 10, 1948, 62 Stat. 354, provides for monetary relief 
in certain of the situations covered by section 14, namely, those in 
which there is a reinstatement or restoration to duty upon the ground 
that a discharge, suspension, or furlough without pay was unjustified 
or unwarranted. That act is not retroactively effective (28 Comp. 
Gen. 200) ; however, its provisions serve as a yardstick against which 
Congressional intent relative to “back pay” in section 14 cases may be 
measured. Of special note in that connection and in particular refer- 
ence to claims such as yours is the fact that the “back pay” provisions of 
that act with respect to section 14 cases makes no reference to reduc- 
tion in rank or compensation. Also, the 1948 act has not authorized 
“back pay” in the case of procedural error but only when the removal 
or other adverse action was unwarranted or unjustified upon the 
merits. 29 Comp. Gen. 209. 


Accordingly, upon review, the settlement of April 28, 1949, must be 
and is sustained. 


[B-112226] 


Compensation—Initial Salary Rates—Retroactive Correc- 
tion of Administrative Error 


In view of the reported administrative policy that present and former Federal 
employees appointed to positions with the Office of Price Stabilization should 
be given the highest salary rates previously received, the salary rates of em- 
ployees appointed at the minimum rates of grades although higher rates had 
been received previously by such employees may be corrected retroactively 
effective from the date of said appointment to the highest rate received pre- 
viously, provided that rate does not exceed the maximum rate for the grade to 


which appointed, upon administrative determination of error in not carrying 
out said policy. 


Comptroller General Warren to Doris C. Clark, Office of Price 
Stabilization, October 31, 1952: 


Reference is made to your letter of September 17, 1952, forwarded 
here by letter of October 7, 1952 (2933), from the Director, Budget 
and Finance Division, requesting decision whether you may certify 
for payment supplemental payroll voucher therewith transmitted 
proposing payment to two employees of additional compensation 
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because of a retroactive adjustment in their compensation from the 
minimum rates stated in their appointments to the maximum rates 
of their respective grades. 

It appears that the two employees in question were given appoint- 
ments at the minimum salary rates of GS-11 and GS-12 respectively, 
notwithstanding that previously they had been in receipt of compensa- 
tion in Government positions in GS-13, and the equivalent of GS-14. 
You state that it was the announced policy at the time of their re- 
spective appointments that present and former federal employees 
appointed to positions with the OPS should be given the highest 
salary rates previously received and that a determination of adminis- 
trative error in each case was made by the regional personnel officers 
with the concurrence of the Director of Personnel, Office of Price 
Stabilization. You request specific decision upon four questions, 


only the first two of which, quoted below, are pertinent under the 
stated facts: 


1. May a retroactive adjustment now be made upon the determination that 
an administrative error was made in setting the initial salary rates? 

2. Assuming that the answer to question 1 is in the affirmative, who are 
proper parties to make the determination that an administrative error occurred? 


In 24 Comp. Gen 341, it was held, quoting from the syllabus: 


Where there exists no administrative regulation, practice, or policy to deny, 
upon transfer of employees to other positions either in the same or different 
agency, the within-grade salary advancements previously attained under the 
act of August 1, 1941, an administrative error in transferring an employee at 
a salary rate which did not save such advancements to him may be corrected 
retroactively effective from the date of the transfer so as to save the lawful 
salary rate received prior to the transfer, provided there was no purpose to 
reduce the employee for any other reason. 21 Comp. Gen. 791, amplified. 


In 31 Comp. Gen 15, it was held, quoting from the syllabus: 


There is no vested right in an employee upon reemployment to receive the 
highest salary rate previously paid to him, and therefore the correction of an 
administrative error made in fixing the salary of an employee upon reemploy- 
ment at a lower rate than the highest salary rate previously held by such 
employee can be accomplished only by administrative action and upon showing 
that an administrative error was in fact made in fixing the original salary 
rate upon reemployment. 

In light of the reported administrative policy and the determina- 
tion of error in not carrying out said policy in the two cases here sub- 
mitted, and in line with the above referred-to decisions no legal objec- 
tion is perceived to effecting the proposed retroactive adjustment of 
compensation in said two cases to the maximum rates of the respective 
grades—such maximum rates still being less than the highest rates 
previously received by the respective employees. Accordingly, the 
voucher may be certified for payment in the absence of other objection. 

The voucher and accompanying papers are returned herewith. 
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[B-48122] 


Property—Public—Accounting Procedures 


Under the Budget and Accounting Procedures Act of 1950 and the Federal Prop- 
erty and Administrative Services Act of 1949, agencies which have personal 
property or real property, other than certain types of lands and public buildings— 
public domain and general purpose office buildings—should establish only one 
detailed property record which must necessarily be maintained at the location 
where management and custody of the property is exercised and such record 
should be subject to general ledger accounting controls in the interest of adequate 
property control and in order to permit the preparation of meaningful financial 
statements for management, budget, and other purposes, in terms of resources in 
use. 


Comptroller General Warren to the Secretary of Agriculture, 


November 4, 1952: 


This is in response to your letter of April 10, 1952, in which you 
ask for guidance from this Office on property accounting in terms 
of the principles, standards, and related requirements for accounting 
contemplated by the Budget and Accounting Procedures Act of 1950, 
Public Law 784, 81st Congress, 64 Stat. 832, and the Federal Property 
and Administrative Services Act of 1949, Public Law 152, 8ist 
Congress, 63 Stat. 377. 

As you know, it has been our aim since the inception of the Joint 
Accounting Improvement Program to develop principles and stand- 
ards based upon experience gained through our cooperative work 
with the agencies in the establishment of accounting systems. For 
this reason we have deemed it desirable to accumulate experience 
through our day-to-day work with the agencies before crystallizing. 
in a more general way, the principles, standards, and related require- 
ments to be established by this Office pursuant to the cited legislation. 
However, in view of the wide experience which has been gained in the 
upproximately four years that the joint accounting improvement 
program has been in operation, we have in recent months devoted 
considerable effort toward the development of basic statements of 
principles and standards and, accordingly, your inquiry is very timely. 
These principles and standards will add to the guidelines available 
in our cooperative work with the agencies but will not change our 
approach in dealing with agency accounting developments. 

Before discussing the specific questions posed on page 4 of your 
letter, I should like to generalize on a few basic points. These 
matters relate primarily to factors discussed in the background por- 
tion of your letter. Our work in the property accounting field has 
emphasized the conclusion that development of property manage- 
ment and property accounting must necessarily go hand-in-hand and 
should be approached on an integrated basis fitted to the particular 
situation in order to obtain the maximum benefits to management 
and minimize the effort involved in record-keeping. Similarly, pro- 
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vision for decentralization of record-keeping in a manner consistent 
with the assignment of management responsibilities is equally appli- 
cable to this segment of accounting as it is to other segments. More 
specifically, we believe that there should only be one detailed property 
record which must necessarily be maintained at the location where 
management and custody of the property is exercised. However, such 
records should be subject to accounting control and should constitute 
the support for the accounts. As is the case with any such broad gen- 
eralization, we do not intend that this statement be categorical in the 
sense of ignoring individual problems which may relate to the assign- 
ment of management responsibilities within an organization, whether 
such responsibilities be assigned on a geographic or some other basis. 

In passing, I should also like to point out that, while some bureaus 
of the department appropriately may be following the property ac- 
counting provisions of General Regulations No. 100, 23 Comp. Gen. 
1003, since the early days of the Joint Accounting Improvement Pro- 
gram there has existed, as you know, an opportunity to develop ac- 
counting in a flexible manner specifically designed to best meet the 
needs of each bureau within such general policies as the department 
may wish to adopt. It is assumed, of course, that such departmental 
policy will give cognizance to guidelines established by this Office and 
the General Services Administration under the legislation referred to 
in the opening paragraph. I should also like to take this opportunity 
to emphasize the importance which we attach to the internal control 
aspects, including internal audit, in this area of operations as well as 
others. Your letter indicates that attention has been given to many 
aspects of interna] control. Perhaps such efforts could be strength- 
ened by more dependence upon such matters as reconciliation of 
periodic inventories to independently maintained accounting records, 
complementary assignment of responsibilities to the different levels 
of management, and other similar factors, as opposed to the reliance 
which may at present be placed upon maintenance of duplicate indi- 
vidual records. 

Proceeding to your specific inquiries, the following is submitted in 
response to your questions which have been incorporated for conven- 
lent reference : 

1. In agencies where personal property holdings are substantial, as in the case 
of the Soil Conservation Service, should general ledger accounting controls be 


maintained over the property, or are unit-type controls of the type described 
above considered to be adequate? 


It is our view that accounting control should be established in those 
cases where personal property holdings are substantial in the interest 
of adequate property control and in order to permit the preparation 
of meaningful financial statements for management, budget and other 
purposes, in terms of resources in use. We realize that in some cases 
present requirements may not be designed to fully utilize the financial 
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information which can thus be developed but appropriate changes 
should logically follow when such information is generally available 
through improved accounting systems developed by efforts such as 
those which you are now contemplating. While the primary test 
should be the usefulness of the data to management, we believe that 
such data can also be made generally significant in terms of the needs 
of other agencies in the Executive branch of the Government as well 
as the Congress, with particular reference to the resources in use, 

2. In the event the principles, standards, and related requirements for ac- 
counting for real property will differ from those applicable to personal property, 
what are the requirements with respect to real property? 

Our views with respect to your real property, other than certain 
types of lands and public buildings (e. g., public domain and general 
purpose office buildings) used in carrying out Federal Government 
activities, are essentially the same as for personal property. For 
example, we believe real property should be reflected in the accounting 
records where the facilities are of an industrial type, in those situa- 
tions where the development of accurate costs is of particular impor- 
tance because of their use in determining reimbursements, where 
property is held for sale, and in program activities which involve the 
use of fixed assets having a substantial investment, whether they be 
land or structures. More specifically, we believe that the real property 
in use should be reflected in financial statements of an agency and, to 
the extent feasible, the financial statements should reflect a value for 
property transferred without charge from other agencies. However, 
as indicated above, and consistent with the Federal Property and Ad- 
ministrative Services Act of 1949, we would not propose that an effort 
be made to assign value to land originally acquired as public domain. 
On the other hand, in cases where lands have been purchased, we 
believe that consideration might well be given to showing the cost of 
such lands along with appropriate quantitative data on these and 
other holdings which, together, would present an adequate picture of 
the total resources in use on financial statements. There are, no doubt, 
many specific problems which need to be considered in the development 
of accounting for real property in the various bureaus and we shall, 
of course, be glad to work with you through the usual channels set 
up to carry out our cooperative systems development work in the 
further exploration of such problems. 

3. In agencies which have in their custody relatively small quantities of 
personal property, consisting principally of office furniture and equipment, should 
general ledger accounting controls be maintained or are unit-type controls deemed 
to be sufficient? 

It is our view that even in agencies whose activities are primarily 
administrative in character, accounting control generally should be 
established over furniture and fixtures in the interest of adequate 
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property control, with a single set of records serving as support for 
the accounts as well as constituting the property record. This can 
ordinarily be accomplished with a minimum of effort by utilizing com- 
posite class records to the maximum extent appropriate in lieu of 
individual item records. This particular question has been one of 
the most difficult in which to arrive at a general standard for govern- 
ment-wide application and only after we had developed considerable 
experience in the making of surveys jointly with the General Services 
Administration did we reach such a conclusion. Such efforts lead us 
to believe that if properly integrated accounting and property records 
are maintained under practices designed to reduce record-keeping to 
an essential minimum, the result will be worthwhile in providing im- 
proved control and such practices ordinarily require little greater 
effort, if any, than an adequate system of unit-type controls. 

4. In case your answers to the above questions indicate that general ledger 
controls should be maintained, what guides do you recommend for determining 
the items of property over which accounting control] should be exercised? 

As a generalization, we think that the items of property over which 
accounting control is to be exercised should be developed by taking into 
consideration both value and nature of the article. As indicated in 
your letter, a master list developed by your Department, based pri- 
marily on the nature of the article and its estimated useful life, may 
well have led to the inclusion of many relatively small items in terms 
of unit value over which it is not desirable to maintain accounting con- 
trol. Because of the diverse activities of the Department and varied 
importance which the use of property plays in their programs, we 
believe the best results would be obtained by having each bureau or 
major activity develop specific proposals fitted to its own particular 
situation within more general guidelines laid down by the Depart- 
ment. This would permit the flexible application of such practices 
as the use of composite class records in lieu of individual item records 
and other similar devices. 

We now have had the benefit of the experience of several other de- 
partments and agencies in reaching determinations concerning the 
items of property to be included under accounting control and I believe 
that we can be of greater service to you in this regard by more detailed 
discussion of the practices being followed than it would be feasible 
to include in this letter. Accordingly, I suggest that our Accounting 
Systems Division staff work directly with members of your staff in 
accomplishing a more specific response to this question. 

We appreciate the interest of your Department in further develop- 
ing the property accounting aspect in your general program for 
accounting improvements and we are glad to have the opportunity to 
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make our views available at thistime. In general, the views expressed 
above are being incorporated in a tentative statement of accounting 
principles and standards which is in the final stages of development. 
Members of your staff gave us the benefit of their views after reviewing 
a preliminary draft of that statement. As you know, we are desir- 
ous in all cases of making the greatest contribution that we can through 
our cooperative accounting systems development work with your 
Department. In view of the many new problems which you will likely 
face in your program to emphasize property accounting it would seem 
particularly appropriate that our Accounting Systems staff work 
closely with your staff as the program develops, 


[B-109694] 


Pay—Drill—Organized Reserve Corps—Units Organized 
for Portion of Fiscal Year 

In view of the absence in present regulations for the Organized Reserve Corps 
of any provision which would limit a unit organized for a part of a year to 
payment for a proportionate number of the maximum number of assemblies 
authorized for that year, payment may be made for the authorized number of 
assemblies for a unit subject only to the restriction in said regulations on the 
number of authorized assemblies for a calendar month or for a three-month 
period for which payment may be made. 

Assistant Comptroller General Yates to Lt. Col. R. A. Lockwood, 
Department of the Army, November 4, 1952: 


By ist endorsement dated May 13, 1952, the Chief of Finance re- 
ferred to this Office your letter of March 27, 1952, requesting an 
advance decision on a supplemental pay roll covering proposed pay- 
ment for 10 training assemblies for the quarter ending July 31, 1951, 
for officers and enlisted men of the 1028th Organized Reserve Area 
Service Unit, Kearny Organized Reserve Corps School, Kearny Ship- 
yards, Kearny, New Jersey. 

It appears that the unit was organized as a class “C” unit under 
authority of paragraph 1, section III, General Orders No. 53, Head- 
quarters New Jersey Military District, dated and effective December 
7, 1950, and was expanded, effective February 1, 1951, to a class “A” 
unit under authority of section III, General Orders No. 2, same head- 
quarters, dated January 26, 1951. You indicate that on the basis of 
the above orders and the provisions of paragraph 6a (1), AR 140-250, 
dated May 25, 1950, and Changes No. 3 therein, dated December 18, 
1950, drill payments were made for a total of 24 drills for the period 
from December 7, 1950, to July 31, 1951, as follows: 
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Assem- ll 

Period blies Voucher No. | D. Oo. 
ao 

Sg AAD ie 7 | 144041, Mar. 51_....-- | W. C. Steiger. 

Feb. 1, 1951, to Apr. 30, 1951.........-.......----. | 16 | 11717, May 51....--.-.| R. A. Lockwood. 

May 1, 1951, to July 31, 1951.-.............---..- i | 58270, Aug. 51...----- | Do. 


Your doubt as to the propriety of payment to the members of the 
unit for any assemblies in excess of 24 seems to be due to the use of 
two different methods of computation in arriving at the number of 
authorized paid assemblies in view of the change February 1, 1951, 
from a class “C” to a class “A” unit. The computation on which pay- 
ment has been made was on the basis that a class “C” unit was entitled 
to pay for a maximum of 24 training assemblies during the year, and 
since the unit was a class “C” unit for only two months in the year, they 
were entitled to payment for 34. of 24 training assemblies or 4 assem- 
blies. Likewise, since a class “A” unit was entitled to pay for a 
maximum of 48 training assemblies during the year, and since the unit 
was a class “A” unit for only five months in the year, they were entitled 
to payment for 54» of 48 training assemblies, or 20 assemblies, a total 
of 24 during the fiscal year. That view presumably is based on deci- 
sion of this Office dated October 18, 1939, B-5652, wherein it was held 
that a National Guard unit which was Federally recognized on 
October 1, 1938, was entitled to payment for only %» of the maximum 
number of drills authorized for that fiscal year. While the conclusion 
reached in that decision was correct under the laws then in effect, such 
laws have been materially changed, the current statutory provisions 
being contained in section 501 (a) of the Career Compensation Act of 
1949, 63 Stat. 825, which reads, in pertinent part, as follows: 

* * * Provided, That for each of the several classes of organizations pre- 
scribed for the * * * Organized Reserve Corps * * * the Secretary 
concerned— 

= . co s & a * 

(2) shall prescribe the maximum number of assemblies, or periods of other 
equivalent training, instruction, or duty or appropriate duties, which may be 
counted for pay purposes in each fiscal year ; 

(3) shall prescribe the maximum number of assemblies, or periods of other 
equivalent training, instruction, or duty or appropriate duties which can be 
counted for pay purposes in lesser periods of time * * *, [Italics supplied.] 

Nothing is found in the present regulations for the Organized Re- 
serve Corps which would limit a unit organized for only a portion of 
the year to payment for only a proportionate number of the maximum 
number of assemblies authorized for such year. (Compare decision 
of November 28, 1951, 31 Comp. Gen. 193.) The only restriction 
found in such regulations is that of the total number of paid training 
assemblies authorized not more than 35 percent shall be held during 
any three-month period and not more than 20 percent shall be held 


during any one calendar month. Payment for the 10 training assem- 
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blies held during the quarter ending July 31, 1951, would not violate 
that restriction. Accordingly, payment on the voucher, which is 
returned herewith, is authorized, if it is otherwise correct. 

In connection with such supplemental pay roll your attention is 
invited to paragraph 2.1, Special Regulations 35-3420-1, Change 5, 
dated June 14, 1951. 


[B-110420] 


Deserters—Apprehension and Delivery by Civil Law En- 
forcement Agencies—Expense Reimbursement 


Federal and State law enforcement agencies which apprehend and return de- 
serters from the uniformed services may be reimbursed the actual expenses 
properly incurred from appropriated funds for the service to which the member is 
attached, however rewards may not be made to said agencies for the apprehen- 
sion and return of deserters from the uniformed services. Cf. 25 Comp. Dec. 499; 
see 4 Comp. Gen. 687. 


Assistant Comptroller General Yates to the Secretary of Defense, 
November 4, 1952: 


Reference is made to letter of the Acting Secretary of Defense 
dated June 21, 1952, transmitting copies of Committee Action No. 25 
of the Military Pay and Allowance Committee, Department of 
Defense, approved by the committee on March 14, 1952, and requesting 
decision on the questions therein presented as to whether funds 
appropriated for the uniformed services may be used to pay officers 
and employees of any United States law enforcement agency their 
actual expenses incurred in connection with the apprehension and 
return to military control of absentees and deserters from the armed 
forces, and whether such decision would be equally applicable to state 
law enforcement agencies. 

In the Committee Action No. 25, reference is made to decision of 
this Office dated February 12, 1925, 4 Comp. Gen. 687, in which it 
was held that a deputy United States marshal, authorized to ap- 
prehend deserters from the Navy and Marine Corps by virtue of the 
provisions of section 15 of the act of February 16, 1909, 35 Stat. 622, 
could not be paid a reward for the apprehension of a deserter from 
the Marine Corps for the reason that the marshal’s action was taken 
in the performance of his official duties for which he otherwise was 
entitled to compensation from the Government. Doubt as to the 
application of such holding to the matter of reimbursement of actual 
expenses incurred in connection with such apprehensions is suggested 
in view of the fact that authority for the apprehension of deserters 
from the uniformed services now is vested in civil officers having 
authority to apprehend offenders under the laws of the United States 
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or of any State, District, Territory, or possession of the United States, 
on a basis similar to that authorized in the act of February 16, 1909, 
supra. See the provisions of Article 8 of the Uniform Code of Mili- 
tary Justice, 64 Stat. 111. In that connection it is stated that under 
a uniform policy established by the Department of Defense rewards 
are no longer payable for the delivery of absentees or deserters from the 
uniformed services, reimbursement of actual expenses not to exceed 
$50 being the only payment now authorized therefor. 

The Department of Defense Appropriation Act, 1953, contains 
provision (66 Stat. 519) making funds available for “expenses of 
apprehension and delivery of deserters, prisoners, and soldiers absent 
without leave, including payment of rewards (not to exceed $25 in 
uny one case), and costs of confinement of military prisoners 
in nonmilitary facilities.” Similar authority is contained therein 
concerning members of the Air Force (66 Stat. 530). Authority for 
the Navy and Marine Corps to make like expenditures from available 
naval appropriations is contained in section 22 of the act of August 
2, 1946, 60 Stat. 856. Such provisions indicate a clear legislative 
intent that expenses arising by reason of the illegal absence from 
duty, etc., of members of a particular service should be the responsi- 
bility of that service, to be defrayed from its appropriated funds. 
The objection to the payment of additional compensation in the form 
of rewards to officers of Federal law enforcement agencies otherwise 
compensated by the Government, which was raised in the decision of 
February 12, 1925, swpra, would have no application in the matter of 
reimbursement of their actual expenses incurred in connection with the 
apprehension and return of absentees and deserters inasmuch as it 
would involve no such duplication of payments. Cf. 25 Comp. Dec. 
499. Consequently, funds appropriated for the uniformed services 
properly may be considered as available for the payment of such 
actual expenses, as well as for the actual expenses similarly incurred 
by officers of state law enforcement agencies. 


[B-111933] 


Pay—Retired—Voluntary Retirements—Department of 
Defense Appropriation Act Restrictions 


An officer who retired voluntarily after the enactment of the Department of 
Defense Appropriation Act of 1952, which prohibited the payment of retired 
pay to commissioned officers who retired voluntarily after the date of its enact- 
ment, is not entitled to retired pay under the Department of Defense Appropria- 
tion Act of 1953 which was enacted after his retirement but which continued the 
prohibition against the payment of retired pay to commissioned officers who 
retired voluntarily “after the date of enactment of this act.” 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
November 4, 1952: 


Reference is made to your letter of September 15, 1952 (file 
JAG: II:2: WEN: emk), forwarding for consideration a letter dated 
August 20, 1952, with enclosures, from the Director, Special Payments 
Division, Field Branch, Bureau of Supplies and Accounts, Cleveland, 
Ohio, concerning the retired pay status of Vice Admiral Alvin D. 
Chandler, U. S. Navy (Retired). You request a decision as to 
whether under the circumstances disclosed in the said enclosures and 
in view of the restrictions on retired pay contained in Title II of the 
Department of Defense Appropriation Act, 1952, 65 Stat. 423, and 
Title II of the Department of Defense Appropriation Act, 1953, 66 
Stat. 518, the payment of retired pay in the case of Admiral Chandler 
is authorized effective July 1, 1952. 

It appears from the said enclosures that by letter dated November 
1, 1951, from the Secretary of the Navy, the officer was notified that 
his request to be transferred to the retired list had been approved 
effective that date in accordance with section 6 of the act of February 
21, 1946, 60 Stat. 27 (34 U.S. C. 410b), which provides that any officer 
of the Navy or Marine Corps who has completed more than 20 years 
of active service as therein specified may, upon his own application 
and in the discretion of the President, be placed upon the retired list 
on the first day of such month as the President may designate. It 
further appears that at the time of the officer’s retirement he was serv- 
ing in the grade of rear admiral and that he was placed on the retired 
list in the rank of vice admiral under the provisions of section 412 (a) 
of the act of August 7, 1947, 61 Stat. 874, as amended by section 522 (a) 
of the act of October 12, 1949, 63 Stat. 835 (34 U.S. C. 410n). 

The provision in question in Title II of the Department of Defense 
Appropriation Act, 1952, approved October 18, 1951, 65 Stat. 423, 424, 
making appropriation for the payment of retired pay to military per- 
sonnel on the retired lists, reads as follows: 

* * * Provided, That no part of such sum shall be used to pay the retired 
or retirement pay of any commissioned member of the Regular Army, Navy, 
Marine Corps, or Air Force who is voluntarily retired after the date of enact- 
ment of this Act, unless such member was retired because of (1) being unfit to 
perform the duties of his office, rank, grade, or rating by reason of a physical 
disability incurred in line of duty, or (2) achieving the age at which retirement 
is required by law, or (3) whose application is approved in writing by the Secre- 
tary of Defense stating that the retirement is in the best interests of the service, 
or, is required to avoid cases of individual hardship. 

The quoted proviso restricting payment of retired or retirement pay 
from the funds therein appropriated also is repeated in the appropria- 
tion made for the payment of retired or retirement pay to military 
personnel in Title II of the Department of Defense Appropriation 
Act, 1953, approved July 10, 1952, 66 Stat. 517,518. Admiral Chand- 
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ler contends that the proviso in the appropriation act for the fiscal 
year 1953 is not for application in his case since he was retired prior 
to July 10, 1952, the date of approval of the said act, and that he there- 
fore is entitled to retired pay commencing effective July 1, 1952. 

An examination of the legislative history of the said proviso dis- 
closes that it was introduced by Honorable James E. Van Zandt, 
House of Representatives, as an amendment to the Department of 
Defense Appropriation Bill, 1952, H. R. 5054, which was enacted as 
the Department of Defense Appropriation Act, 1952. With regard 
to the period that the restriction was intended to remain in effect, the 
Congressional Record of August 9, 1951, page 9944, reports a discus- 
sion in the House of Representatives regarding the proviso as follows: 

Mr. Taber. The gentleman’s amendment only hits future retirements. 

Mr. Van ZANpT. That is right; it does not affect in any way, shape, or form 
any of the benetits received by those who have retired prior to this bill becom- 
ing a law. It means that effective that date officers and enlisted men cannot 
be retired for reasons other than physical disability or statutory age requirement. 

Mr. DeverevUx. Mr. Chairman, will the gentleman yield? 

Mr. VAN ZANDT. | yield. 

Mr. Devereux. Is there a limitation as to how long this prohibition shall re- 
main in operation? 

Mr. Van ZANpbT. For the duration of the emergency. 

Mr. Devereux. For the duration of the emergency as we understand it to be. 

Mr. VAN ZaNpT. Yes. If this amendment is adopted we will follow the same 
practice during this emergency that we followed during World Wars I and II. 

Mr. Taper. If the gentleman will yield, this could be applicable only to the 
funds provided in this bill any way. 

Mr. Van Zanpt. That is understood, and we would have to renew this limita- 
tion on the expenditure of funds for the next fiscal year. 

The proviso in question, as enacted in the appropriation act for the 
fiscal year 1952, was incorporated in the Department of Defense ap- 
propriation bill for the fiscal year ending June 30, 1953, H. R. 7391, 
which became the Department of Defense Appropriation Act, 1953. 
The Department of Defense requested that the proviso be deleted 
from the bill and in the justification for such request stated that the 
effect of the proviso is to nullify provisions that have been enacted 
permitting voluntary retirements. See Hearings before the Subcom- 
mittee of the Committee on Appropriations, United States Senate, 
$2d Congress, on H. R. 7391, pages 833 to 837. In lieu of the pro- 
posal to delete the proviso the Senate committee considering the bill 
proposed to amend the proviso so as to make it applicable only to 
voluntary retirements prior to the date the officer completes 30 years 
of service. However,such amendment was not agreed to by the House 
of Representatives and was eliminated in conference. From the fore- 
going it seems clear that the Congress intended and the Department 
of Defense understood that so long as the proviso should be repeated 
in annual appropriation acts for the payment of retired pay, such 
provision would preclude the payment of retired pay in those cases of 
voluntary retirements therein specified which might be effected after 
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the date on which the proviso first became effective, that is, after 
October 18, 1951. To conclude that the restriction in the appropria- 
tion act for the fiscal year 1953 is applicable only in the case of volun- 
tary retirements effected after the date of enactment of that act— 
July 10, 1952—would permit the payment of retired pay effective 
July 1, 1952, to an officer voluntarily retired on that date as well as 
to officers voluntarily retired during the period October 18, 1951, to 
June 30, 1952, and if the proviso is continued in subsequent appropria- 
tion acts during the emergency, the voluntary retirement of officers 
could be made effective on July 1 so as not to deprive the officer of 
retired pay for even one month (assuming that the annual appropria- 
tion acts will not be enacted until after commencement of the fiscal 
year for which made, as has been the case in recent years) thus nulli- 
fying the restriction. This Office would not be warranted in reaching 
such a conclusion in the absence of a clear expression by the Congress 
of such an intention. On the contrary, the purpose of the provision 
is to discourage physically fit officers from voluntarily retiring during 
the present state of emergency and, considering the legislative history 
and the purpose and policy to be furthered, I think the conclusion. is 
required that the Congress intended the proviso in the 1953 appropria- 
tion to be read in conjunction with the identical proviso in the 1952 
appropriation as effecting a continuation of the prior restriction for 
at least one more fiscal year. Accordingly, answering the question 
presented, the payment of retired pay to Admiral Chandler from 
funds appropriated by the act of July 10, 1952, is not authorized. 


[B-112453] 


Transportation—Military, Naval, Ete., Personnel—Profes- 
sional Books, Papers, Ete.—Weight Allowance 

Professional books, papers, and equipment which are certified by a member of 
the uniformed services to be necessary in the performance of his official duties 
in accordance with paragraph 8002 of the Joint Travel Regulations may be 
shipped without charge against the weight limitation contained in section 632 
of the Department of Defense Appropriation Act, 1953, on the amount of house- 
hold effects and personal effects that may be transported at Government expense. 
Assistant Comptroller General Yates to the Secretary of Defense, 
November 4, 1952: 


Reference is made to your letter of October 17, 1952, requesting 
decision as to whether the provision in section 632 of the Department 
of Defense Appropriation Act, 1953, 66 Stat. 537, placing a weight 
limitation on the amount of “household goods and personal effects” 
that may be transported at Government expense, requires that pro- 
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fessional books, papers and equipment be included in such weight 
limitation. 

For years past, regulations governing shipment of household effects 
of military personnel at Government expense have provided that the 
weight of professional books and papers—sometimes within a weight 
limitation and sometimes without such limitation—-so shipped would 
not be charged against the basic weight limitation of household effects 
of the person concerned. While professional books, papers, and 
equipment are included within the term “household goods” as defined 
in paragraph 8000-2 of the Joint Travel Regulations, paragraph 8002 
provides that when a member certifies that his professional books, 
papers and equipment are necessary in the performance of his official 
duties, shipment thereof may be made without charge against the 
prescribed weight allowance. Such provision in the regulations ap- 
pears to be founded on the Government’s immediate interest in main- 
taining ready accessibility of professional books, papers and equip- 
‘ment for persons requiring their use in the service of the Government. 

It appears that an amendment placing a 7,000 pound (unpacked 
weight) limitation on shipment of household goods and personal 
effects at Government expense, was added to the then pending 1953 
appropriation bill (H. R. 7391) on the floor of the House of Represent- 
atives; that such amendment appeared in that bill as section 632 when 
it was introduced in the United States Senate on April 10, 1952; and 
that the Senate Committee on Appropriations recommended that it be 
amended to its present form. The discussion in the House of Repre- 
sentatives with respect thereto refers to the authorized weight allow- 
ances fixed in paragraph 8001 of the Joint Travel Regulations and 
indicates an intent to place a maximum limitation on such allowances. 
See pages 3703 and 3940 of the Congressional Record, April 7 and 9, 
1952. Since those allowances are exclusive of the professional books, 
papers and equipment authorized to be shipped under said paragraph 
8002, it would seem that the latter were not intended to be affected 
thereby. Senator O’Mahoney expressed the view “that there is a 
feeling that so far as transportation of goods is concerned, perhaps 
we should not be obliged to maintain the same standard of luxury to 
which the armed services may have become accustomed in the days 
of the past when they were just moving from one station in the United 
States to another station in the United States.” See page 1262 of 
the Hearings on H. R. 7391, before the Subcommittee of the Committee 
on Appropriations, United States Senate. Such “luxury” could have 
referred only to transportation of those household goods related to 
the living accommodations of the persons concerned, rather than to the 
professional books and equipment which are necessary in the per- 
formance of official duties. There appears nothing in the legislative 
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history or purpose of the legislation requiring a conclusion that the 
Congress intended to restrict the transportation of such necessary 
professional effects. This Office could impute such an intent to the 
Congress only where required by clear and unmistakable language. 

Accordingly, you are advised that the legislation here considered 
does not require that the weight of professional books, papers and 
equipment certified by the member as necessary in the performance 
of his official duties and shipped under authority of paragraph 8002 
of the Joint Travel Regulations, be included in the weight limitation 
fixed in such legislation. 


[B-111903] 


Pay—Retired—Members of Reserve Components of the 
Armed Forces—Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, As Amended 


While the last eight years of satisfactory Federal service to be counted for retire- 
ment purposes under title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, as amended, is required to be service in a 
reserve component of the uniformed services, such reserve service is not required 
to be continuous, so that a period of Regular Army service intervening between 
periods of reserve service aggregating the required eight years is to be excluded in 
determining the length of service required for a member to qualify for retire- 
ment pay under said title III. 


Assistant Comptroller General Yates to the Secretary of Defense, 
November 6, 1952: 


Reference is made to letter of the Deputy Secretary of Defense, 
dated September 12, 1952, with enclosures, requesting decision as to 
whether the last eight years of satisfactory Federal service to be 
counted for retirement purposes under the provisions of Title III 
of the act of June 29, 1948, 62 Stat. 1087, must be continuous service 
as a member of a reserve component. 

Forwarded with the request for decision was a copy of Committee 
Action No. 44, Department of Defense Military Pay and Allowance 
Committee, in which it is stated that the Department of the Army is 
now processing the case of a reserve officer who became eligible for 
consideration for retirement under the provisions of the above Title 
ITI in June 1952, by reason of becoming 60 years of age. A statement 
of the officer’s service, also forwarded with the request for decision, 
indicates that on June 30, 1950, he completed an aggregate of 22 years, 
1 month and 7 days of Federal service, including 1 year, 5 months and 
1 day of service in the Regular Army from May 29, 1947, to October 
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29, 1948. Also, it appears that he completed an aggregate of more 
than eight years’ service in a reserve component beginning prior to 
May 29, 1947, and ending June 30, 1950. The doubt as to whether the 
officer qualifies for retirement benefits under Title III of the act of 
June 29, 1948, swpra, arises by reason of the first and second provisos 
of subsection 302 (a) of that act, 62 Stat. 1087. The said subsection, 
as amended by the act of July 12, 1952, 66 Stat. 590, provides in perti- 
nent part that: 

Any person who, upon attaining or having attained the age of sixty years, has 
performed satisfactory Federal service as defined in this section in the status 
of a commissioned officer, warrant officer, flight officer, or enlisted person in the 
Army of the United States or the Air Force of the United States, including the 
respective reserve components thereof, and also including the federally recog- 
nized National Guard prior to 1933, the United States Navy including the re- 
serve components thereof, the United States Marine Corps, including the reserve 
components thereof, or the United States Coast Guard, including the reserve 
components thereof, and has completed an aggregate of twenty or more years 
of such satisfactory service in any or all of the aforesaid services, shall, upon 
application therefor, be granted retired pay: Provided, That for the purposes 
of this section the last eight years of qualifying service for retirement under 
this title must have been service as a member of a reserve component: Provided 
further, That for the purposes of this subsection, simultaneous service as a 
member of a reserve component and as a member of the Regular Army, Navy, 
Air Force, or Marine Corps, shall not be deemed to be service in a reserve com- 
yet FF, 


There is no requirement, express or implied, in the above first pro- 
viso that the last eight years of qualifying service must be continuous 
service as a member of a reserve component. Thus, if the officer here 
involved had had no service, regular or reserve, during the period 
May 29, 1947, to October 29, 1948, but had completed 20 years’ satis- 
factory Federal service the last eight years of which, though not con- 
tinuous, was service in a reserve component he would have met the 
qualifications for retirement benefits under section 302. Clearly, it 
was not the intent of the Congress that an individual, by reason of a 
period of service in the Regular Army, should be in a less favorable 
position for military retirement benefits than he would have held had 
he had no military service whatsoever during the period when he 
served in the Regular Army. On the other hand, to conclude that the 
officer here involved is entitled to credit for the period of his service 
in the Regular Army as qualifying service under subsection 302 (a) 
would be to nullify the said first proviso. 

It reasonably appears that in order to effectuate the intent of the 
law respecting situations such as that here presented, the period of 
Regular Army service (intervening between the periods of reserve 
service aggregating eight years or more) must be ignored or excluded 
in determining whether the officer has the requisite service to qualify 
for retirement pay under the said section 302. If, on that basis, the 
officer has the service to qualify for retirement pay the period of his 
Regular Army service then is for inclusion in determining the amount 
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of his retirement pay under Title III of the act of June 29, 1948, 
supra, since the restriction in the first proviso of section 302 (a) applies 
to qualifying service only and not service which may be counted under 
section 303 of such act, 62 Stat. 1088, in computing the amount of the 
retirement pay. The question presented is answered accordingly. 

It may be added that in view of the second proviso of subsection 
302 (a), supra, simultaneous service in a reserve component and in a 
Regular component must be considered as service in a Regular com- 
ponent within the contemplation of the first proviso of that subsection. 
Hence, an individual’s period of simultaneous Regular and reserve 
service, intervening between periods of reserve service, must be treated 
in determining whether he qualifies for retirement benefits under sec- 
tion 302, as if he had had Regular service only during the said 
intervening period. 


[B-111876] 


Contracts—Assignment—Defense Production Exploration 
Project Contracts 


A transfer of land which is mined for critical and strategic metals under a Gov- 
ernment exploration project contract is not required to be considered an assign- 
ment of the contract within the prohibition of section 3737, Revised Statutes, 
if in the interest of the Government, and the transferee may be recognized as the 
lawful successor in interest of the contractor with the right to payments under 
the contract upon the Government’s receipt of definite evidence of the transfer 
together with an agreement by the transferee undertaking to perform the contract 
and a waiver from the original contractor. Compare 9 Comp. Gen. 72. 

Comptroller General Warren to the Secretary of the Interior, 


November 7, 1952: 


There has been considered the letter of September 11, 1952, with 
enclosures, from the Administrative Assistant Secretary, submitting 
for decision the question whether the Government may, under certain 
circumstances, consent to the assignment of an exploration project 
contract under the provisions thereof, and thereafter make its contri- 
bution of money to the assignee instead of the original operator (con- 
tractor). Such contracts are entered into between the Defense Min- 
erals Exploration Administration and private parties, under the 
authority of the Defense Production Act of 1950, 64 Stat. 795, as 
amended, pursuant to DMEA Order 1 entitled “Government Aid in 
Defense Exploration Projects.” 

Title [I1, Section 303 (a) of the Defense Production Act of 1950, 
64 Stat. 801, provides: 

To assist in carrying out the objectives of this Act, the President may make 


provision * * * (2) for the encouragement of exploration. development, and 
mining of critical and strategic minerals and metals: * * * 
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To achieve this purpose your Department enters into exploration 
project contracts with the landowners or with those holding possessory 
rights thereto, in certain areas where new discoveries of the strategic 
materials and metal are likely to be made. Disposal by the operator 
of luis interest in the land involves assignment of his interest in the 
pertinent exploration project contract; and to the extent that such 
assignment will further the project, it is said to be in the interest of 
the Government. 

In the form of contract captioned “Exploration Project Contract”— 
enclosed with your letter—are set forth under its various articles the 
stipulations relating to the performance, costs of project, percentage 
contribution by the Government, reports, accounts and audit, repay- 
ment by the operator to the Government, assignment of operator’s 
interest and termination and completion. 

With respect to assignment of operator’s interest, article 7 of the 
contract form provides: 

ARTICLE 7. Assignment, transfer, or loss of Operator’s interest.—Without the 
written consent of the Government, the Operator shall not assign or otherwise 
transfer or hypothecate this contract or any rights thereunder. The Operator 
shall not make any voluntary nor permit any involuntary transfer or conveyance 
of the Operator’s rights in the land described in Article 2, without making 
suitable provision for the preservation of the Government's right to a percentage 
royalty on production and lien for the payment thereof; Provided, That mere 
failure by the Operator to maintain the Operator's rights in the land, without 
any consideration running to the Operator other than relief from the cost of 
maintaining such rights (as by surrender of a leasehold, failure to perform 
assessment work, or failure to exercise an option), coupled with complete aban- 
donment by the Operator or all interest in or operations on the land for a 
period of 10 years from the date of this contract, shall not constitute such a 
transfer or conveyance. Should the Operator make or permit any transfer or 
conveyance in violation of this provision, the Operator shall be and remain 
liable for payment to the Government of the same amounts, at the same times, 
as would have been paid under the terms of the percentage royalty on produc- 
tion. If for any reason the net smelter returns, net concentrator returns, or 
other net amounts realized from the sale or other disposition of such production 
are not available as a means of measuring the amount of the Operator’s liability. 
the amount thereof shall be estimated as well as may be, and in the event of 
dispute as to such estimates, the determination thereof by the Administrator of 


Defense Minerals Exploration Administration or by his successor shall be final 
and binding upon the Operator. 


While section 3737, Revised Statutes, prohibits the transfer of con- 
tracts with the United States, it has been held that this section is 
intended for the protection of the Government which may treat 
a contract as annulled by an assignment or recognize the assignment as 
the circumstances in a particular case may warrant. See Dulaney v. 
Scudder, 94 F. 6; Tinker & Scott v. United States Fidelity and 
Guaranty Company, 169 F. 211. 

Accordingly, where an operator disposes of his interest in the 
project land, the transferee may be recognized as the lawful successor 
in interest of the contractor if the interest of the Government so 
requires. In such cases, there should be filed with the contract defi- 
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nite evidence of the transfer, together with an agreement by the 
transferee undertaking to perform the service in accordance with the 
original contract, and a statement or other showing by the original 
contractor waiving all rights thereunder against the United States. 
Cf. 9 Comp. Gen 72. Also, there appears no objection to making 
contribution of money thereafter to the assignee or transferee in ac- 
cordance with the terms of the contract and the assignment. 
You are advised accordingly. 


[B-112031] 


Personal Furnishings—Special Clothing and Equipment— 
Uniforms 

The special clothing and equipment purchase authorization provision in the 
Administrative Expenses Act of 1946, as amended, was intended to provide 
basic statutory authority for purchase of items used by employees engaged in 
hazardous occupations which are essential to the safe and successful accom- 
plishment of the work involved and primarily for the benefit of the Govern- 


ment and may not be regarded as authority for the purchase and maintenance 
of uniforms not authorized specifically in appropriations or other acts. 


Comptroller General Warren to the Secretary of Commerce, Novem- 
ber 7, 1952: 


Reference is made to letter dated September 22, 1952, from the 
Acting Secretary of Commerce, requesting my decision as to whether 
section 13 of the act of August 2, 1946, 60 Stat. 809, as amended, 
5 U. S. C. 118g, may be employed as authority for the purchase and 
maintenance of uniforms for Civil Aeronautics Administration per- 
sonnel to police the Washington National Airport and the two In- 
ternational Airports at Anchorage and Fairbanks, Alaska, if the 
specific language therefor presently included in the appropriations 
for maintenance and operation of the said airports contained in the 
Department of Commerce Appropriation Act, 1953, approved July 
10, 1952, 66 Stat. 562, 563, be omitted therefrom. 

Section 13 of the act of August 2, 1946, is as follows: 

Appropriations available for the procurement of supplies and material or 


equipment shall be available for the purchase and maintenance of special 
clothing and equipment for the protection of personnel in the performance of 


their assigned tasks, 

It is stated in the letter that uniforms for Civil Aeronautics Ad- 
ministration personnel employed to police the three airports are 
purchased and maintained from the appropriations, “Maintenance 
and Operation, Washington National Airport,” and, “Maintenance 
and Operation of Public Airports, Territory of Alaska,” each of 
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which expressly provides for “purchase, cleaning, and repair of uni- 
forms ;” that such uniforms are worn only during duty hours and are 
furnished for the sole purpose of achieving more efficient Govern- 
ment operation; and that the factors which formed the basis for 
Office decision of March 20, 1950, B-93195, also are present in respect 
of the purchase and maintenance of uniforms incident to policing 
the referred-to airports. 

The doubt as to the necessity for including specific authority in 
the appropriations for purchase and maintenance of uniforms is said 
to arise by reason of the decision of March 20, 1950, B-93195, to 
Captain Dan E. Robertson, Finance Officer, Department of the Army. 
That decision held that payment for repairs and dry cleaning of over- 
coats issued to civilian guards at an arsenal from funds available for 
the procurement of supplies and material or equipment was author- 
ized, and that the overcoats properly could be considered special 
clothing used for the primary benefit of the Government within the 
purview of section 13 of the act of August 2, 1946. That conclu- 
sion was based upon an administrative showing that the overcoats 
were purchased under war time emergency conditions and in pursu- 
ance of a decision of this Office, and was not intended to, and does 
not, establish a general policy or affect in any way the previous hold- 
ings of this Office with respect to the use of Government funds for 
the purchase of uniforms. 

Uniforms for civilian employees generally are considered personal 
furnishings which an employee must procure at his own expense to 
qualify him for the position to which appointed. The rule is sum- 
marized in 2 Comp. Gen. 652, to the effect that personal furnishings 
are not authorized to be purchased under appropriations in the absence 
of specific provision therefor contained in such appropriations or other 
acts, if such furnishings are for the personal convenience, comfort or 
protection of the employees, or are such as reasonably to be required 
as a part of the usual and necessary equipment for the work upon 
which they are engaged or for which they are employed. See 2 Comp. 
Gen. 258 and decisions cited therein; B-63078, January 30, 1947. Cf. 
B-20882, December 22, 1942; B-36201, August 13, 1948. 

The above-quoted provision of the 1946 act—by its specific terms— 
expresses a clear and definite determination to authorize the purchase 
of special clothing and protective equipment for personnel in the per- 
formance of official duty as a matter of general permanent law rather 
than in the form of annual legislation. The legislative history thereof 
clearly indicates that it was intended to provide basic statutory 
uuthority for the purchase of such items as rubber gloves, rubber boots, 
and asbestos clothing, where employees are engaged in hazardous occu- 
pations. In that connection, and in support of the view that such 
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provision contains nothing therein which reasonably may be construed 
as relaxing the established requirements incident to furnishing uni- 
forms at Government expense, it is particularly for noting that legisla- 
tion to provide uniforms for civilian employees of the Government 
was introduced in the 81st Congress (S. 1478 and S. 2928) and in the 
82d Congress (S. 191, S. 3394, and H. R. 8464), but that such proposed 
legislation failed of enactment into law. 

It thus seems clear that whether the statutory provision in question 
may be employed as authority to purchase and maintain uniforms at 
Jovernment expense is, of course, a matter for determination upon a 
showing of the facts and circumstances as to the use and need therefor 
in each particular case, and in the instant situation the employment 
of such provision as authority to furnish uniforms for Civil Aero- 
nautics Administration personnel engaged to police the three airports 
is not entirely free from doubt. 

Accordingly, you are advised that this Office is of the view that 
the specific appropriation language providing for “purchase, cleaning, 
and repair of uniforms,” presently carried in the appropriations for 
maintenance and operation of the airports, obviates any doubt in the 
matter, and, therefore, if it be desired to accomplish the purpose 
expressed by the quoted language, it would appear preferable to retain 
such language rather than leave the matter to construction under the 
provisions of section 13 of the act of August 2, 1946, which, as indicated 
above, would be doubtful. 

It is also stated that in the several agencies of the Department of 
Commerce there are many employees performing a myriad of tasks 
where extraordinary clothing might be required, and that a general 
rule or guide as to the extent or general limits of section 13, for use 
as a “rough rule of thumb” to determine the eligibility of at least the 
clearly meritorious cases, would be very helpful. In that regard, and 
as illustrative of the problem in determining the eligibility of such 
clothing, there is cited a fire-resistant type of coverall and the use 
thereof distinguished between employees required to wear such cloth- 
ing in conducting aircraft engine fire tests at the Civil Aeronautics 
Administration Technical Development and Evaluation Center, and 
an aircraft mechanic who performs the usual mechanical duties re- 
quired in the maintenance of aircraft and aircraft engines. 

This Office has established certain general policy guide lines or 
rules with respect to furnishing special clothing and equipment to 
Government employees, which are set forth in the decision, 3 Comp. 
Gen. 433. Questions concerning the propriety of furnishing special 
clothing and equipment to civilian employees have been considered by 
this Office a number of times and it has been held that where such 
equipment is essential to the safe and successful accomplishment of 
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the work involved and primarily for the benefit of the Government, 
payment may be made from appropriations otherwise available there- 
for; but that on the other hand, if the equipment be solely for the 
protection of the employee without resulting benefits to the Govern- 
ment, and such as the employee reasonably might be expected to 
furnish as a part of the official equipment of his position, appropriated 
funds would not be available for the purchase thereof. See 2 Comp. 
Gen. 652; 3 id. 848; 21 id. 731; 28 id. 236; B-+48169, March 14, 1945; 
B-56561, April 1, 1946. Cf. 3 Comp. Gen. 433; 4 id. 123; B-57633, 
June 11, 1946. 

Thus, while the provisions of section 13 of the act of August 2, 1946, 
are not readily susceptible of a specific enumeration of the various 
types of special clothing and protective equipment properly within 
the scope thereof, it is believed the cited rules and decisions will be 
of assistance to you in resolving any problems which might arise with 
respect to such matters. 


[B-61937] 


Quarters and Subsistence Allowances—Dependency Certifi- 
cates— Filing Requirements 


Officer personnel of the uniformed services are required to file dependency 
certificates at least every six months in substantiation of payments made to 
them for basic allowances for quarters and subsistence on account of dependents, 
however the individual disbursing officer, who is personally liable for any im- 
proper payments, may require more frequent filing of such certificates. 


Assistant Comptroller General Yates to the Secretary of Defense, 
November 13, 1952: 


Reference is made to letter dated June 10, 1952, signed by Mr. H. W. 
Bordner, Deputy Comptroller for Accounting Policy, Department of 
Defense, regarding the propriety of the military services discon- 
tinuing the practice of requiring officer personnel to file dependency 
certificates every six months in substantiation of payments made to 
them of the basic allowance for quarters on account of dependents. 

As pointed out in a letter addressed to you under date of August 
15, 1950, B—94865, such certificates cover the officer’s dependency situ- 
ation for the preceding six months and they generally constitute the 
only substantiating evidence the disbursing officer receives on which 
to claim credit in his accounts for the dependency payments made by 
him during such prior period. For the most part, the pay accounts of 
officers of the uniformed services are closed out on June 30 and De- 
cember 31 of each year and, were it not for the semiannual dependency 
certificates filed with such closed pay accounts this Office would 
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have no evidence or accounting basis on which to allow credit claimed 
by the disbursing officers for dependency payments during the period 
involved. Whether such certificates should be filed more frequently 
is, of course, a matter for the individual disbursing officer to decide, 
since it is he who is personally liable for any improper payments 
made as the result of the failure of an officer to report any changes 
in his dependency status during the interim between the filing of such 
certificates. However, millions of dollars are paid out monthly on 
faith that covering dependency certificates justifying such payments 
will be forthcoming from the individual payees and, in order that a 
proper audit of such payments may be made, this Office perceives no 
alternative to requring that the dependency certificates be filed at least 
semiannually in support of the closed out individual pay accounts. 


[B-112177 


Purchases—Foreign Products—Unavailability of Domestic 
Supplies—National Production Authority Authorizations 


Under section 2 of the Buy American Act of March 3, 1933, as amended, which 
prohibits the purchase of foreign materials or supplies unless the materials are 
not mined or produced in sufficient and reasonably available commercial quanti- 
ties in the United States, a National Production Authority authorization for the 
Treasury Department to purchase foreign copper establishes the fact that 
domestic copper is unavailable, so that foreign copper in the amount of the 
authorization may be purchased by the Treasury Department without a separate 
determination of domestic unavailability of the material or supplies. 


The prohibition against the purchase of foreign materials or supplies contained 
in section 2 of the Buy American Act of March 3, 1933, as amended, does not 
apply where the required domestic materials or supplies are unavailable, and 
therefore, the Treasury Department may purchase, subject to the approval of the 
National Production Authority, foreign copper under an allocation of domestic 
copper upon a determination by the Treasury Department that domestic copper 
is unavailable. 

Comptroller General Warren to the Secretary of the Treasury, 
November 13, 1952: 


Reference is made to letter dated October 2, 1952, from the Acting 
Secretary of the Treasury transmitting a copy of National Production 
Authority Authorization No. PM-35-9-52 authorizing the United 
States Mint to purchase during September 1952, 397,000 pounds of 
“domestic” copper and 203,000 pounds of “other” (foreign) copper 
and a copy of National Production Authority Order M-16, as 
amended, entitled “Distribution of Copper Raw Materials” and pre- 
senting for decision the following questions : 

(a) In the case of the September allotment, for example, may the allocation 


of 203,000 pounds of “other” (foreign) copper by the National Production Au- 
thority be regarded as establishing that “domestic” copper is not available and, 
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therefore, foreign copper in the amount of 203,000 pounds may be legally pro- 
cured notwithstanding the provisions of Title 41, U. 8S. C., sec. 10a, without an 
independent determination by the Mint that “domestic” copper is unavailable? 

(b) Assuming the Mint enters the market for the purchase of 397,000 pounds 
of “domestic” copper, as authorized by the September 1952 National Production 
Authority Allocation, and is unable to obtain that quantity of “domestic” copper, 
although every reasonable effort to do so is made, does the Comptroller Gen- 
eral, in view of the provisions of Title 41, U. 8. C., sec. 10a, perceive any objection 
to the Mint’s acquisition of “foreign” copper in lieu of the “domestic” copper 
allocated by the National Production Authority? The National Production 
Authority has informally advised the Mint that, under the allocation, “foreign” 
copper may be obtained in lieu of “domestic” if “domestic” copper is unavailable. 

Section 2 of the Buy American Act of 1933, 47 Stat. 1520, 41 U.S.C. 
10a, provides as follows: 

Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, only such 
unmanufactured articles, materials, and supplies as have been mined or pro- 
duced in the United States, and only such manufactured articles, materials, and 
supplies as have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. This section shall 
not apply with respect to articles, materials, or supplies for use outside the 
United States, or if articles, materials, or supplies of the class or kind to be 
used or the articles, materials, or supplies from which they are manufactured 
are not mined, produced, or manufactured, as the case may be, in the United 
States in sufficient and reasonably available commercial quantities and of a 
satisfactory quality. 

The original intent of the Congress in enacting this provision of law 
was clarified by section 633 of the National Military Establishment 
Appropriation Act, 1950, 68 Stat. 987, 1024. By the specific terms of 
the last sentence of the quoted provision of law, it has no application 
where the articles, materials or supplies of the class or kind to be used 
are not mined in the United States in sufficient and reasonably avail- 
able commercial quantities and of a satisfactory quality. It is under- 
stood that, at the present time, copper is in short supply in the United 
States and for that reason it is being allocated by the Secretary of 
Commerce (National Production Authority) under the provisions of 
section 101 of the Defense Production Act of 1950, 64 Stat. 798, and 
Executive Order No. 10161 of September 9, 1950, to all users on the 
basis of approximately 24 “domestic” and 14 “other” (foreign) copper. 
By section 713 of said act, 64 Stat. 821, its provisions are applicable to 
the United States. It thus seems clear that domestic copper in excess 
of the allocation thereof by the National Production Authority is not 
available to the Treasury Department in sufficient and reasonably 
available commercial quantities in the United States. Hence, under 
the allocation of “other” copper (foreign), copper may be legally pro- 
cured without a separate determination by the Mint that domestic 
copper is unavailable. However, a copy of the National Production 
Authority authorization to purchase “other” (foreign) copper should 


be attached to the voucher evidencing payment therefor, except where 
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various purchases are made under one authorization, a citation to 
such authorization may be made on the vouchers in lieu of attaching 
a copy of the authorization to each voucher. 

The General Accounting Office has no objection to the purchase, 
with the approval of the National Production Authority, of foreign 
copper under an allocation of domestic copper where it is properly 
determined by the Treasury Department that domestic copper is un- 
available and a certificate to that effect is contained on the voucher 
evidencing payment. 

Your questions are answered accordingly. 


[B-112271] 


Traveling Expenses—Headquarters—Travel Between 
Home and Nearby Duty Places 


While an employee must bear the cost of transportation from place of residence 
to official station, an employee who is assigned to a nearby temporary duty 
post may be reimbursed for travel performed from his residence to the tem- 
porary place of duty, even though no deduction is made for the travel which 
the employee normally would perform from residence to official station; how- 
ever, administrative officials may refuse to authorize reimbursement for such 
expenses if no additional travel costs are incurred or may limit reimbursement 
to cost of travel between headquarters and temporary post of duty. 

Comptroller General Warren to G. A. Schehr, Department of Com- 


merce, November 13, 1952: 


Reference is made to your letter of October 8, 1952, file No. 
A24:42002 (GAS), submitting a petty cash voucher in favor of 
William P. Basso for $3.20, which was the amount of an exception 
taken on the original petty cash voucher paid by you, and requesting 
a decision whether said voucher may now be paid. 

The record indicates that the employee traveled direct from his 
residence (South Ferry) in New York City (understood to be the 
employee’s official station) to his temporary duty station at Hoboken, 
New Jersey, and return, without reporting first to his headquarters 
office at 45 Broadway. An exception was taken in the amount of 
$3.20, representing the cost of 16 trips (20¢ per day) from his residence 
to the Hudson tubes and return thereto, based on the assumption that 
the traveler is entitled only to expenses incurred incident to the tem- 
porary duty, “which exceeded the expense incurred by him while 
traveling from home to his permanent duty station and return there- 
from.” 

The settled rule is that an employee must bear the cost of trans- 
portation from his place of residence to his place of duty at his official 
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station. 11 Comp. Gen. 417; 15 zd. 342; 19 id. 836. However, if an 
employee is assigned to a nearby temporary duty post, this Office is 
not required to object where an otherwise proper payment is made 
on account of travel performed from the employee’s home to the 
temporary place of duty, even though no deduction has been made 
tor the travel which the employee normally would be required to per- 
form in reporting from his home to his official station. Of course, 
the administrative officials may, in the exercise of their discretionary 
right, refuse to authorize reimbursement for expenses incurred in 
performing such travel upon the ground that no additional expenses 
are required of the employee on account of the performance of the 
official travel, and, likewise, may limit reimbursement to cost of travel 
between headquarters office and temporary post of duty. 

Accordingly, this Office would not be required to object to payment 
of the subject voucher provided no provision is contained in applicable 
administrative regulations or travel instructions issued to the em- 
ployee which would preclude payment of such travel costs. 

Action upon the voucher, which is returned herewith, may be taken 
accordingly. 


[B-112500] 


Compensation—Waivers—Wage Stabilization Board 
Members 


While section 710 (b) of the Defense Production Act of 1950 specifically author- 
ized the acceptance of services without compensation of Wage Stabilization 
Board members, the subsequent enactment of section 112, title I, of the Defense 
Production Act Amendments of 1952 abolished the Wage Stabilization Board 
and made specific provisions for the appointment of Board members and for the 
payment of compensation incident to such service, and therefore, said members 
legally may not waive the compensation fixed by law for services performed 
as Board members. 

Comptroller General Warren to the Administrator, Economic Sta- 
bilization Agency, November 13, 1952: 


Reference is made to your letter of October 20, 1952, requesting 
decision as to whether labor and industry members of the present 
Wage Stabilization Board may, if they so desire, be employed under 
the provisions of section 710 (b) of the Defense Production Act of 
1950, 64 Stat. 819, thereby waiving their right to compensation pre- 
scribed under section 403 (b) (4), of said act, as amended, 66 Stat. 
300. 

It is stated that certain industry members, because they are receiv- 
ing their regular compensation from private sources, which you say 
is legally permitted, prefer not to accept any compensation from the 
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Government for their services as members of the Board; but that they 
are reluctant to have said service cause them out of pocket losses, and 
the possible loss of bonuses and other benefits provided by private 
companies upon condition that no compensation be received from other 
sources. In addition you point out the administrative difficulties 
which would be encountered by paying said members under the pro- 
visions of section 403 (b) (4), since it is assumed that said individuals, 
if required to accept the payments prescribed thereunder, will prob- 
ably refund all such payments beyond $15 per day net. 

Section 710 (b), of the Defense Production Act of 1950, 64 Stat. 819, 
provides in pertinent part, as follows: 


The President is further authorized, to the extent he deems it necessary and 
appropriate in order to carry out the provisions of this Act, and subject to such 
regulations as he may issue, to employ persons of outstanding experience and 
ability without compensation; * * * Persons appointed under the authority 
of this subsection may be allowed transportation and not to exceed $15 per diem 
in lieu of subsistence while away from their homes or regular places of business 
pursuant to such appointment. 


Under said authority individuals were employed to serve as members 
of the Wage Stabilization Board created by Executive Order No 
10161, as amended. 

Section 112 of title I of the Defense Production Act Amendments 
of 1952, which added section 403 (b), 66 Stat. 300, 301, provides, in 
pertinent part, as follows: 


(1) There is hereby created, in the present Economic Stabilization Agency, or 
any successor agency, a Wage Stabilization Board * * * 

(2) The members of the Board shall be appointed by the President, by and 
with the advice and consent of the Senate. * * 


+ + * * * * * 


(4) Each member representative of the general public shall receive compen- 
sation at the rate of $15,000 a year, and while a member of the Board shall 
engage in no other business, vocation or employment. Each member representa- 
tive of labor, and each member representative of business and industry, shall 
receive $50 for each day he is actually engaged in the performance of his duties 
as a member of the Board, and in addition he shall be paid his actual and 
necessary travel and subsistence expenses in accordance with the Travel Expense 
Act of 1949 while so engaged away from his home or regular place of business. 
The members representative of labor, and the members representative of busi- 
ness and industry, shall, in respect to their functions on the Board, be exempt 
from the operation of sections 281, 283, 284, 484, and 1914 of title 18 of the 
United States Code and section 190 of the Revised Statutes (5 U. S. C. 99). 


+. + + * x * s 

(6) * * * The Wage Stabilization Board created by Executive Order Num- 
bered 10161, and reconstituted by Executive Order Numbered 10233, as amended 
by Executive Order Numbered 10301, is hereby abolished, effective at the close 
of the twenty-ninth day following the date on which this subsection is 
enacted. * * * 

The language in section 112, supra, is clear and unmistakable with 
respect to (1) the manner of appointment of members of the present 
statutory Board, (2) the compensation, and the actual and necessary 


travel and subsistence expenses to be paid to the members of the Board, 
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and, (3) the abolition of the Board previously created by the cited 
Executive order. By said section 112, the Congress added to the De- 
fense Production Act of 1950, as amended, specific provisions for the 
appointment of individuals as members of the Board, for the payment 
of compensation for service thereon, as well as the payment of actual 
and necessary travel and subsistence expenses incurred incident to 
such service. You express the belief that the Wage Stabilization 
Board Members in question may be employed upon a WOC basis under 
section 710 (b) of the act above quoted, but clearly, the enactment of 
section 112, swpra, renders inapplicable the provisions of section 710 
(b), so far as concerns members of the present statutory Board, after 
the effective date of section 112. It follows that the principle enun- 
ciated in 27 Comp. Gen. 194, upon the basis of which your above ex- 
pressed belief is stated, has no application here. 

In 26 Comp. Gen. 956, it was held, quoting from the syllabus: 

In the absence of statutory authority, an original appointee to a position in 
the Federal service may not legally waive his ordinary right to the compensa- 
tion fixed by or pursuant to law for the position and thereafter be estopped 
from claiming and receiving the compensation previously waived. 

See also cases cited therein. 

In line with the holding in that decision, and in view of the fore- 
going considerations respecting the enactment of section 112, I am 
forced to the conclusion that your question must be answered in the 
negative. 


[B-112539] 


Telegrams—Evidence Required for Payment 


Claims against Government agencies for outgoing telegraphic messages are re- 
quired to be supported by the originals of the messages transmitted, which should 
be the wire or transmission copies, showing thereon the company notations with 
respect to the time filed, the number of words, and other information necessary 
to compute the transmission charges for the services actually rendered. 


Comptroller General Warren to the Western Union Telegraph 
Company, November 13, 1952: 


Reference is made to your letter of September 22, 1952, relative 
to your claim for $9.98 for telegraphic services alleged to have been 
furnished the Moses Lake Air Base, Moses Lake, Washington, in 
April 1949. 

The claim consists of the following items for telegraphic messages 
alleged to have been sent: 


Se RN i tas cerca $4.10 
I is twist im es teidiealalanies 2.31 
Apr. 7, Bismarck, N. Dak 
I a 2.49 
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The amount claimed, although apparently presented by your letter 
as an original claim, previously had been submitted to the Claims 
Division of this Office and disallowed by settlement certificate 2049290 
dated July 16, 1952. Hence, your present letter will be considered 
as a request for review of that action. 

The claim was disallowed because of your failure to furnish copies 
of the original messages. In your letter of February 12, 1952, to the 
Manager of the Post Communication Service at Moses Lake Air Base, 
you indicated that your manager at Moses Lake submitted the bill 
with the original messages attached thereto to the Commanding 
Officer at Moses Lake and you stated that copies of the messages were 
not available. However, the record fails to support your contention 
that the original messages were submitted. 

It is a well established accounting practice of the accounting officers 
of the Government to require in support of claims for telegraphic 
services the originals of the messages transmitted. Your company 
has recognized that requirement and has issued its own regulation 
to the effect that its claims against governmental agencies for out- 
going messages must be supported by the original messages. ‘The 
basic reason for the requirement is to insure that the charges for 
transmission are correctly computed for the services actually rendered 
and to prevent duplicating payment of such charges. While con- 
fusion may sometimes arise as to what constitutes an original within 
the rule, the purpose of it is best accomplished by the submission of 
copies of the telegrams used for transmission, showing thereon the 
company notations with respect to the time filed, the number of words, 
etc., such copies being commonly referred to as wire or transmission 
copies. 

Accordingly, since the record fails to support your contention that 
the required copies were furnished by you, there is no legal basis for 
allowance of your claim and the disallowance of it is, therefore, 
sustained. 


[B-112026] 


Awards—Suggestions, Inventions, Ete.—Incentive Awards 
Program 


The Management Improvement Plan and Awards provision of the act of October 
28, 1949, and regulations issued pursuant thereto authorize the allowance of a 
cash award only in those cases where the head of the agency has approved an 
Efficiency Awards Committee’s determination which shows that the chanzes 
of procedures and methods upon which an award is based were put into operation 
on or after October 28, 1949, and that the award does not exceed 25 percent of the 
estimated savings in the first year of operation nor exceed an amount equal to 
three times the step-increase of an employee’s grade. 
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Comptroller General Warren to Frederick C. Moore, Federal Power 
Commission, November 17, 1952: 


Reference is made to your letter of September 22, 1952, submitting 
a voucher in the amount of $225, representing the sum awarded an 
employee of the Federal Power Commission by said Commission’s 
Efficiency Awards Committee, for efficiency, resulting in administra- 
tive savings, under Title X, Management Improvement Plan and 
Awards, of the act of October 28, 1949, Public Law 429, 63 Stat. 971, 
covering the period 1943 to 1951, inclusive. In view of the circum- 
stances set forth in your letter, and the enclosures thereto, you request 
a decision on the following questions: 


(1) May the determination of the ‘Efficiency Awards Committee be accepted 
and the attached voucher certified in the full amount of $2257? 

(2) If the answer to (1) is in the negative, may it be certified in a lesser 
amount based upon the unsupported claim that some $450 was saved in the year 
1950, without evidence that the action resulting in the savings was taken sub- 
sequent to October 28, 1949? 

(3) Was I within my rights as a Certifying Officer in questioning the action of 
the Efficiency Awards Committee or should I accept its determinations in any 
case? 

It is understood that your primary doubt as to the legality of the 
award in question arises by reason of a lack of either a factual showing 
or a determination by the Committee that the revised procedures were 
placed in operation subsequent to October 28, 1949, the date of approval 
of Public Law 429. 

Under section 1001 of Title X, supra, the Bureau of the Budget is 
responsible for issuing and administering regulations under which 
departments and agencies are required to make systematic reviews 
of their activities on a continuing basis, one of the purposes of such 
reviews being to identify supervisors and employees whose personal 
efforts have caused their units to be outstanding in efficiency and econ- 
omy of operations so that they can be given incentive awards. Section 
1002 thereof authorized establishment in each department of an effici- 
ency Awards Committee and provided, among other things, for cash 
awards to be made by the Committee, subject to the approval of the 
head of the department, to supervisors and employees whose superior 
accomplishments contributed to outstanding efficiency and economy 
in administration. 

Supplement No. 1, Circular No. A-8, dated February 28, 1950, issued 
by the Bureau of the Budget, contains instructions for the administra- 
tion of incentive awards, authorizes the establishment, under section 
1002, supra, of the Efficiency Awards Committee, and sets out the func- 
tions of said Committee. Further, said instructions authorize the 
granting of a cash award by the Committee, subject to the approval 
of the agency head, to an employee covered by Title X, for savings 
made in the conduct of his own operations after October 28, 1949, 
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whether such savings are the result of a suggestion or personal ac- 
complishment and limits such an award to not to exceed 25 percent of 
the estimated savings in the first year of operation, nor an amount 
equal to three times the step-increase of the employee’s grade. 

The general rule is that statutes take effect at the date of their pass- 
age and are to be applied prospectively and not retroactively, unless 
a retroactive construction is required by express language or necessary 
implication. In line with that general rule, the regulations issued 
by the Bureau of the Budget, referred to above, were promulgated to 
carry out prospectively the specific provisions of the statute here 
involved. Thus, the law and regulations authorize the allowance of 
a cash award only where the following conditions have been satisfied: 

(1) The changes of procedures and methods upon which the award 
is to be based must have been put into operation on or after October 
28, 1949. 

(2) The award must be limited to not to exceed 25 percent of the 
estimated savings in the first year of operation, and it may not exceed 
an amount equal to three times the step-increase of the employee’s 
grade. 

(3) There must be approval of the award by the head of the agency. 
In the absence of a showing that those conditions have been met, it 
would not be proper for a certifying officer to certify an award for 
payment as a lawful expenditure of appropriated funds. 

In the instant case the record contains an excerpt from the minutes 
of the September 4, 1952, meeting of the Efficiency Awards Committee, 
which reads as follows: 

The Committee rescinded its action of August 13, 1952, granting an award to 
the suggestor, and reconsidered Entry No. 97 on the basis of both the original 
submittal and the supplemental submittal, dated September 4, 1952. After 
reconsideration, the Committee, Committeemen Sechrest and Turner dissent- 
ing, voted to grant a cash award to the suggestor in the amount of $225.00 for 
savings made in the conduct of his own operations in the calendar year 1950. 
The Clerk to prepare and send to Committeemen Sechrest and Turner an excerpt 
from the minutes authorizing this award. [Italics supplied.] 

It is to be noted that such determination of the Committee does 
not show that the award was based upon changes placed in operation 
on or after October 28, 1949, and that the award is limited to an 
amount not exceeding 25 percent of the estimated savings in the first 
year of operation, which defects are not considered as being cured by 
the supplemental information furnished. Also, no information has 
been submitted showing the required approval by the head of the 
Commission. Accordingly, the voucher, which is returned herewith, 
may not be certified for payment on the present record. Your first 
question is answered accordingly. 

It follows from the above that the certification for payment of a 
lesser amount based upon the unsupported claim that some $450 was 
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saved in the year 1950 may not be made. With respect to your final 
question, it may be stated that, since under 31 U. S. Code 82d you, as 
certifying officer, are entitled to request a decision of the Comptroller 
General on doubtful questions of law, and since, in this case, the word- 
ing of the award raised a question as to whether the above-mentioned 
requirements of the statute and regulations were satisfied, it was 
proper for you to have requested a decision in the matter. 


[B-96905] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release; Active Duty 
Pay—Based on Corrected Records 


Under the Naval Aviation Personnel Act of 1940, as amended, which provides 
for retired pay for disabled members of the Naval Reserve and Marine Corps 
Reserve, an officer found physically fit and released from active duty under 
the general demobilization program, whose record was corrected by the Board 
for Correction of Naval Records to show “retired” date as date of release from 
active duty rather than the date his name was placed on the retired list for 
disability, without a correction by such board that the officer actually was dis- 
abled at date of release is not entitled to disability retirement pay retroactive 
to date of his release from duty. 


While the Board for Correction of Naval Records, established pursuant to 
authority contained in section 207 of the Legislative Reorganization Act of 
1946, as amended, has authority to correct naval records where necessary “to 
correct an error or remove an injustice” and to pay claims of amounts found 
due as a result of such corrections, the said section does not authorize a cor- 
rection of the records to show the amount due or that any amount is due or 
that the claimant will be entitled to any monetary benefits, and the amounts 
due by reason of such correction depend upon a proper application of the pay 
statutes in effect during such period. 


While section 4 of the Naval Aviation Personnel Act of 1940, as amended, pro- 
vides, under the conditions stipulated therein, that members of the Naval Re- 
serve or Marine Corps Reserve who suffer disability shall be entitled to receive 
the same “retirement pay” as members of the Regular Navy or Marine Corps 
of corresponding grades and length of service, the right to such retirement pay 
is not predicated on a “retired” status or the placing of a member’s name on 
a retired list, but on a competent determination of the essential facts bringing 
the member within the stipulated conditions which entitled the member to the 
authorized “retirement pay” in the nature of a pension, without regard to being 
retired or even remaining in the service. 


Assistant Comptroller General Yates to J. W. Eldridge, U. S. Marine 
Corps, November 19, 1952: 


Reference is made to your letter of July 31, 1952, received in this 
Office on August 27, wherein you request decision as to whether pay- 
ment is authorized on a voucher, transmitted therewith, in the amount 
of $2,370.98, stated in favor of Alan B. Hobbes, representing active 
duty pay and allowances as a captain, United States Marine Corps 
Reserve, for the period July 9 to 31, 1946, and retired pay as a cap- 
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tain, United States Marine Corps Reserve, for the period August 1, 
1946, to June 30, 1947. 

It appears that on February 11, 1946, while serving on active duty 
as a captain, United States Marine Corps Reserve, Mr. Hobbes ap- 
peared before a board of medical survey which found that he had 
a “Deformity, Acquired, Thoracic Spine #2120” and recommended 
that he be assigned to limited duty within the continental limits of 
the United States. The Bureau of Medicine and Surgery in acting 
on the report of such board recommended that Mr. Hobbes appear 
before a naval retiring board. On April 23, 1946, the naval retiring 
board found that Mr. Hobbes had the physical defect noted by the 
medical survey board but it further found that such defect was not 
sufficient to incapacitate him for active service and that he was fit 
for duty. Those findings were approved by the President and on 
July 8, 1946, he was released from active duty apparently under 
the general demobilization program then in effect. 

On March 31, 1947, Mr. Hobbes appeared before a naval retiring 
review board, presumably established under the provisions of section 
302 (a) of the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, 
as amended, 38 U. S. C. 693i, which board found that the defect from 
which he suffered incapacitated him for active service; that such in- 
capacity was permanent; and that it was the result of an incident 
of the service. On June 27, 1947, the President approved the findings 
of such review board and thereupon Mr. Hobbes’ name was placed on 
the retired list as of July 1, 1947, and he was paid retirement pay 
from that date. 

On July 14, 1950, Mr. Hobbes filed suit in the Court of Claims for 
retirement pay for the period July 9, 1946 (the date following the date 
of release from active duty), to June 30, 1947, but it is stated in one 
of the enclosures with your letter that on June 4, 1952, the Court of 
Claims deferred action in four somewhat similar cases in order 
that the plaintiffs concerned would have the opportunity to resort to 
the administrative remedy created by section 207 of the Legislative 
Reorganization Act of 1946, as amended by the act of October 25, 
1951, 65 Stat. 655. The basis for such action on the part of the Court 
is not apparent since, in their suits before the Court, the plaintiffs 
were alleging that they had a legal right to the retired pay in ques- 
tion, whereas the purpose of the said section 207 of the 1946 act was 
to afford a remedy where no legal right exists. 27 Comp. Gen. 665. 
Be that as it may, Captain Hobbes appeared before the Board for 
Correction of Naval Records established pursuant to the provisions 
of the said section 207 of the 1946 act, which board decided that his 
naval record should be corrected to show that he was retained on 
active duty until July 31, 1946, and that he was retired as of August 
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1, 1946. Such decision was approved by the Under Secretary of 
the Navy on July 10, 1952. 

The said section 207 of the Legislative Reorganization Act of 1946, 
as amended, 65 Stat. 655, 656, reads, in pertinent part, as follows: 


(a) The Secretaries of the Army, Navy, and Air Force and the Secretary of 
the Treasury (with respect to the Coast Guard), respectively, under procedures 
set up by them, and acting through boards of civilian officers or employees of 
their respective Departments, are authorized to correct any military or naval 
record where in their judgment such action is necessary to correct an error or 
remove an injustice, and corrections so made shall be final and conclusive on all 
officers of the Government except when procured by means of fraud: Provided, 
That procedures set up by the Secretaries of the Army, Navy, and Air Force in 
accordance with this subsection shall be approved by the Secretary of Defense: 
Provided further, That no corrective action shall be taken under this subsection 
unless the request therefor be filed by claimant, his heirs at law, or legal repre- 
sentatives within three years after his or their discovery of the alleged error 
or injustice, or within ten years after the date of enactment of this Act, which- 
ever be the later: Provided further, That the failure to file the request by 
claimant, his heirs at law, or legal representative, within three years after his 
or their discovery of the alleged error or injustice may be excused by such board 
of civilian officers or employees of the respective Departments upon finding by 
it that it is in the interest of justice to excuse such failure to file within the 
prescribed time in which event action shall be taken in the same manner as if 
the request had been filed within the three years as prescribed herein. 

(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, Claims of any persons, their heirs at law or legal representatives 
as hereinafter provided, of amounts paid as fines, forfeitures, or for losses of 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, or other monetary benefits, as the case may be, which are found to be 
due on account of military or naval service as a result of the action heretofore 
taken pursuant to section 207 of the Legislative Reorganization Act of 1946, 
or hereafter taken pursuant to subsection (a) of this section: Provided, That 
in the case of deceased persons where no demand is presented by a duly ap- 
pointed legal representative of the estate, payments otherwise due hereunder 
shall be made to the decedent’s widow, widower, legal heirs, or beneficiaries, in 
the order of precedence or succession as may be prescribed by the applicable 
provisions of law relating to the kind of payment involved and when not other- 
wise so provided, in the order of precedence as set forth in the Act of February 
25, 1946 (60 Stat. 30), or as may be prescribed by the applicable provisions of 
law relating to the kind of payment involved. 


The matter has been given careful consideration but I find no 
sufficient authority of law for payment of retroactive retirement pay 
on the voucher presented. Since it does not appear that the officer 
was “released from active service, without pay, for physical disability 
pursuant to the decision of a retiring board, board of medical survey, 
or disposition board”, as expressly stipulated in said section 302 of 
the Servicemen’s Readjustment Act of 1944, it would appear that 
the Naval Retiring Review Board (hereinafter referred to as the 
“302 Board”) had no jurisdiction to review the case under the provi- 
sions of that section. See 31 Comp. Gen. 681. Assuming, however, 
as apparently was assumed by the Board for Correction oi Naval 
Records (hereinafter referred to as the “207 Board”), that the 32 
Board had such jurisdiction, this Office does not comprehend how the 
subsequent action of the 207 Board correcting, or purporting to correct, 
the officer’s records in effect to show him entitled to retroactive retire- 
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ment pay by virtue of the 302 Board’s action could have any effect on 
his legal right to such retroactive retirement pay. 

Whether favorable action by a 302 Board entitles an officer to 
retirement pay retroactively to the date of release from active duty 
is, quite obviously, a question of law. No jurisdiction is conferred 
on 207 Boards to decide questions of law. If, as a matter of existing 
law, such officers are entitled to retroactive payments (as held by the 
Court of Claims in the Hamrick case (Wm. H. Hamrick v. U. 8.), 
120 C. Cls. 17), the action of a 207 Board can add nothing to that 
right or detract nothing from that right. That is aptly illustrated 
in the Ramsey case just recently decided, where an Army “207 Board” 
refused to correct Ramsey’s military record to show him entitled to 
retroactive payment of retirement pay following favorable action in 
his case by a 302 Board, on the ground that the 302 Board had already 
dealt liberally with him but, nevertheless, the Court of Claims gave 
him judgment for such retroactive pay on the ground that he was en- 
titled thereto as a matter of law as determined in the Hamrick case. 
See Edward W. Ramsey v. United States, C. Cls. No. 50325, November 
4, 1952. 

On the other hand, if, as a matter of law, favorable action by a 
302 Board does not entitle an officer to retroactive retirement pay 
(as determined by a judgment of the United States District Court 
for the District of Columbia in the Jacobson case, Civil Action No. 
2500-49, April 10, 1951), it would seem apparent that such retroactive 
pay may not be awarded by a 207 Board under the guise of correcting 
the officer’s record in effect to show him entitled to such retroactive 
pay by virtue of the favorable action of a 302 Board. Payments not 
authorized by the Congress are prohibited, the same as though ex- 
pressly prohibited (see section 3678, Revised Statutes, 31 U.S. C. 628), 
and if section 302 of the Servicemen’s Readjustment Act expressly 
prohibited retroactive payments upon the findings of a 302 Board, 
I do not believe it would be seriously contended that a 207 Board 
might legally award such prohibited retroactive pay in that class of 
cases generally by purporting to correct the records in effect to show 
entitlement thereto by virtue of the action of a 302 Board. While 
broad authority is given the Secretaries of the military Departments 
by section 207 of the Legislative Reorganization Act of 1946, supra, 
acting through boards in their respective Departments, to correct 
military records where necessary “to correct an error or remove an 
injustice” (See 40 Ops. Atty. Gen. 504; 41 zd. Ops. 1, 8, and 19), this 
Office is constrained to hold that such authority does not extend to 
granting monetary benefits of a general character prohibited or un- 
authorized by existing law. That could be done only on an inadmissi- 
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ble administrative conclusion that the Congress had dealt unjustly 
with a general class of persons and that the Department had the power, 
in effect, to rewrite the general legislation involved. 

It may be noted here that the question whether officers are entitled 
under existing law to retroactive retirement pay upon favorable 
action of a 302 Board is still before the courts. While the Court 
of Claims took the position in the Ramsey case, supra, that the adverse 
judgment by the District Court in the Jacobson case on that question 
lacked a jurisdictional foundation, the judgment in the Ramsey case 
has not become final and is open to review by the Supreme Court of 
the United States. 

In the present case, it may be argued, nevertheless, that since the 
302 Board did not have jurisdiction, the officer not having been re- 
leased from active duty on account of disability, the action of the 207 
Board should be viewed as a correction of the officer’s record without 
regard to section 302 of the Servicemen’s Readjustment Act of 1944. 

The findings of the Board for the Correction of Naval Records 
in this case, approved by the Under Secretary of the Navy, July 10, 
1952, are as follows: 

a. It is the decision of this Board that the naval record of Captain Alan B. 
Hobbes, USMCR, Retired (011046), be corrected to show that he was retained 
on active duty until 31 July 1946 and retired as of 1 August 1946. 

b. That pursuant to such correction, the record be corrected further to show 
that Captain Hobbes is entitled to active duty pay and allowances for the period 
9 July 1946 to 31 July 1946 and that he is entitled to retired pay for the period 
1 August 1946 to 30 June 1947, less the amount of disability compensation 
received from the Veterans Administration during this period. 

Considering finding “b” first, I think it must be pointed out that 
while subsection 207 (b) of the Legislative Reorganization Act, as 
amended, supra, authorizes the Department concerned to pay claims 
for amounts found to be due on account of military or naval service 
as a result of a correction of records made pursuant to the preceding 
subsection 207 (a), the said subsection 207 (a) does not authorize a 
correction of the records to show the amount due or that any amount 
is due or that the claimant will be entitled to any monetary benefits. 
The amount to be paid under 207 (b) pursuant to a correction of 
records under 207 (a) depends on a proper application of the pay 
statutes to the facts in the case and the claimant’s status as fixed by 
his corrected records. Subsection 207 (a) provides that corrections 
made thereunder shall be final and conclusive on all officers of the 
Government except when procured by fraud. But subsection 207 (b), 
authorizing payments based on such corrections, does not make de- 
partmental determinations final and conclusive as to amount payable 
under the corrected record. It follows that the said finding “b” in 
this case adds nothing to the claimant’s rights under finding “a,” 
the amount, if any, to be paid under finding “a” being governed by 











Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 247 


the statutes in effect over the period involved as applied to the facts 
shown by the corrected record. 

The primary effect of finding “a,” as approved, was to correct the 
officer’s records to show that he was “retired as of August 1, 1946.” 
He was then a Marine Corps Reserve officer and there was no statu- 
tory provision for the retirement of such officers at that time for 
physical disability nor any statute attaching a right of retired pay 
to a retired status for such officers. There was in effect, however, 
section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 864, 
34 U.S. C. 855c-1, in material part as follows: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who, if called or ordered 
into active naval or military service by the Federal Government for extended 
naval or military service in excess of thirty days, suffer disability or death in 
line of duty from disease or injury while so employed shall be deemed to have 
been in the active naval service during such period, and they or their bene- 
ficiaries shall be in all respects entitled to receive the same pensions, compen- 
sation, retirement pay, and hospital benefits as are now or may hereafter be 
provided by law or regulation for officers, warrant officers, nurses, and en- 
listed men of corresponding grades and length of service of the Regular Navy 
or Marine Corps; * * * 

That provision was amended by the act of June 20, 1949, 63 Stat. 
201, effective from August 14, 1945, to read as follows: 

All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 

(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed ; or 

(2) if called or ordered by the Federal Government to active naval or 
military service or to perform active duty for training or inactive-duty train- 


ing for any period of time, suffer disability or death in line of duty from injury 
while so employed ; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regula- 
tion for officers, warrant officers, nurses, and enlisted men of corresponding 
grades and length of service of the Regular Navy or Marine Corps: * * * 
It will be noted that while such statutes provide that, under the con- 
ditions therein stipulated, members of the Naval Reserve or Marine 
Corps Reserve who suffer disability shall be entitled, among other 
things, to receive the same “retirement pay” as members of the Regular 
Navy or Marine Corps of corresponding grades and length of service, 
the right to such retirement pay is not predicated on a “retired” status 
or the placing of the member’s name on a retired list. On the con- 
trary, the right depends on a competent determination of the essential 
facts bringing the member within the stipulated conditions and it has 
been long recognized that under the said 1940 Navy Act, as well as 
under the similar Army Act of April 3, 1939, 53 Stat. 557,10 U. S.C., 
456, members meeting the stipulated conditions were entitled to the 
authorized “retirement pay,” in the nature of a pension, without regard 
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to being retired or even remaining in the service. See 23 Comp. Gen. 
700; id. 284, 286. Asa matter of fact, under essentially the same pro- 
visions in the said Army Act of April 3, 1939, the War Department 
did not even purport to “retire” such members or former members but, 
pursuant to Executive Order No. 8099, dated April 28, 1939, merely 
certified their names to the Veterans Administration for payment of 
the “retirement pay.” 

In the present case, the officer’s records have not been corrected to 
show that he met the conditions stipulated in the said 1940 act, as 
amended, on which the right to retirement pay depends. Since the 
retirement pay is not based on a “retired” status, the bare correction 
of the records to show that he was “retired” on August 1, 1946, does 
not establish a right to retirement pay under that act. In that respect 
it should be pointed out that members of the Regular Navy, Marine 
Corps, or Army were not and are not entitled to retirement pay for 
physical disability until found to be incapacitated for active duty and 
it is not to be assumed that in the said 1939 and 1940 acts the Congress 
intended to authorize retirement pay for Reserve Officers for any 
lesser degree of disability. Nothing contained in the record submitted 
to this Office in the present case shows or purports to show that the 
officer was incapacitated for active duty on August 1, 1946. As a 
matter of fact, the Naval retiring board which examined him just 
prior to his release from active duty three weeks earlier, on July 9, 
1946, found that his physical defect was “not sufficient to incapacitate 
you for active service in the U. S. Marine Corps at the present time.” 
Nor does it appear that the Naval Retiring Review Board (whether or 
not it has jurisdiction to consider the case as a “302 Board”) reversed 
or purported to reverse the Naval retiring board on that point. 
Instead it appears that the Naval Retiring Review Board, speaking 
not in the past but in the present tense as of the time it issued its 
report the following year, found that the officer “‘s incapacitated for 
active service.” From the record presented to this Office, that cannot 
be read as a finding that the officer was incapacitated when released 
from active duty the year before on July 8, 1946. It further appears 
that on June 27, 1947, the President approved the proceedings, findings 
and decision of the Naval Retiring Review Board and that the officer 
has duly received retirement pay under such approved findings since 
July 1, 1947, but, as just stated, it does not appear that those findings 
related to any retroactive period. Nor does it appear that the Board 
for Correction of Naval Records has now made any finding, determina- 
tion, or decision that the officer was actually incapacitated for active 
duty when released from active duty on July 8, 1946. Thus, despite 
the latter Board’s decision correcting the officer’s record to show that 
he was retired on August 1, 1946, the corrected record does not show 
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that he then met the statutory conditions on which the right to retire- 
ment pay was based. 

The Board for Correction of Naval Records also corrected the 
officer’s record to show that he was retained on active duty until 
July 31, 1946. While the statute makes the Board corrections final 
and conclusive on this Office, it is evident that this correction was 
directly subsidiary to the correction to show that the officer was re- 
tired on August 1, 1946, in view of the Uniform Retirement Act of 
April 23, 1930, 46 Stat. 253, providing that retirement will take 
effect on the first of the month following the month in which it would 
otherwise be effective, the purpose apparently being to treat the officer 
as remaining in a pay status until the date his retirement pay 
supposedly would become effective under the primary correction, on 
the assumption that such retirement pay would begin on August 1, 1946. 
But since it may not be concluded on the present record that retire- 
ment pay became effective on August 1, 1946, under the primary cor- 
rection, it is believed that active duty pay otherwise payable under 
the subsidiary correction should be withheld until the Board for Cor- 
rection of Naval Records and the Secretary of the Navy have had 
an opportunity to reconsider the case. 

For such reasons, you are not authorized to make payment on the 
voucher presented and it will be retained in this Office. 


[B-111811] 


Gratuities—Six Months’ Death—Designation of Benefici- 
ary—Effect of Misnomer 

A misnomer or an inaccuracy in the name of a beneficiary designated to receive 
the six months’ death gratuity pay provided by the act of December 17, 1919, 
as amended, does not render the designation instrument inoperative provided 
the person whom the decedent intended as the beneficiary can be identified with 
clearness and certainty by the description in the designation instrument. 
Assistant Comptroller General Yates to C. L. Cardwell, Department 
of the Army, November 19, 1952: 

There has been received by endorsement of September 8, 1952, your 
letter dated August 15, 1952, with supporting case file, requesting 
decision as to whether you are authorized to make payment on a 
voucher submitted therewith in favor of Corporal Arthur J. Dube, 
RA 11,189,951, brether of Adelard Dolard Dube, RA 11,160,793, 
deceased, late private, first class, U. S. Army, for $671.40, represent- 
ing six months’ death gratuity pay claimed under the act of Decem- 
ber 17, 1919, 41 Stat. 367, as amended, 10 U.S. C. 903. 
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It is stated that upon the decedent’s enlistment in the Regular 
Army, September 26, 1946, he designated “Otto” Dube, c/o A. Stewart 
Carton, West Main Road, Little Compton, Rhode Island, relationship 
given as brother, to receive, as principal beneficiary, the six months’ 
gratuity pay provided in the above-cited statute. The record shows 
the decendent had several brothers, and that he named as alternate 
beneficiary and also as emergency addressee his brother Raymond 
Dube of 618 Neave Street, Cincinnati, Ohio. Adelard Dolard Dube 
is reported to have died September 1, 1950, under circumstances which 
entitle his designated beneficiary to receive payment of the six months’ 
death gratuity. However, while the decedent had several brothers, 
none of them is named “Otto” and the claim of Corporal Arthur J. 
Dube is predicated on Arthur’s belief that he is the brother whom the 
decedent intended should be the principal beneficiary. Since there is 
no person named “Otto” Dube, who bears the relationship of brother 
to the decedent, the question you present for consideration is whether 
the designation as made, notwithstanding the use of the name “Otto,” 
sufficiently identifies the particular brother whom the decedent in- 
tended should be his principal beneficiary. 

The designation of a beneficiary for the purposes of the six months” 
gratuity constitutes a declaration of a man’s desire which he wishes 
carried into effect after his death. As such it is therefore in the nature 
of a will or testament and the same rules of construction should apply 
thereto. 18 Comp. Dec. 277, 20 id. 599, 602. The identity of a bene- 
ficiary is a question of fact to be found from the instrument itself, 
construed in the light of all the admissible evidence. As a general 
rule a legacy is not destroyed by an incorrect description nor does 
a false description render a deed or other writing inoperative. A 
mere inaccuracy in the name, as used by a testator to describe a bene- 
ficiary in his will, will not cause the gift to fail where the identity of 
the particular person intended by the testator as the beneficiary in 
question can be established by the context of the will. Farrell v. 
Sullivan, 144 A. 155. 

As above stated, the decedent, upon his enlistment in the Regular 
Army on September 26, 1946, designated “Otto” Dube as his principal 
beneficiary showing the relationship to be that of brother. The de- 
cedent’s intention to name one of his brothers is thus clearly evi- 
denced in the designation itself and since his brother “Raymond” is 
named as alternate, it follows that as to principal beneficiary the 
decedent must have had in mind someone other than Raymond. In 
addition to clearly showing that the person he intended to be his 
principal beneficiary should bear the relationship to him of brother 
the decedent further specifically indicated that the then current ad- 
dress of that brother was in care of A. Stewart Carton, West Main 
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Road, Little Compton, Rhode Island. The evidence in this respect 
shows that decedent’s brother Arthur entered the military service 
in the month of January 1949, having resided for about eight years 
immediately prior thereto with Mr. Carton, West Main Road, Little 
Compton, Rhode Island. While the file contains various other state- 
ments—(all of which appear to have been made in support of the 
contention that Mrs. Lorotto Dube, the wife of Raymond Dube, is the 
designated principal beneficiary )—the evidence in all is to be viewed 
as establishing that when the decedent enlisted in the Regular Army 
on September 26, 1946, his brother Arthur was, at that time, the only 
one of his brothers residing with A. Stewart Carton, West Main Road, 
Little Compton, Rhode Island, the address shown in his designation 
of beneficiaries. Hence, it would seem proper to conclude that the 
brother whom Adelard had in mind and whom he in fact designated 
as principal beneficiary, was his brother Arthur. Under such cir- 
cumstances the rule stated in Gardner v. Viall. 90 A. 760—that is, a 
misnomer of a legatee is immaterial where the person intended can be 
identified by the description in the will—is applicable. Accordingly, 
if otherwise correct, payment of the six months’ death gratuity pay 
may be made to Corporal Arthur J. Dube, RA 11,189,951, as brother 
and designated beneficiary of Adelard Dolard Dube, decreased. See 
A-12290, November 16, 1926, and B-27075, October 2, 1942. 
The voucher and supporting papers are returned herewith. 


[B-111633] 


Contracts—Awards—Small Business Concerns v. Contrac- 
tors in Surplus Labor Areas 


In view of the authority in section 302 (c) (1) of the Federal Property and 
Administrative Services Act of 1949, as amended, to negotiate contracts without 
advertising when it is determined by Agency head to be necessary in the public 
interest during a period of national emergency, a contract may be awarded to a 
bidder located in a surplus labor area who was permitted to reduce his bid to 
that of the lowest bidder—a small business concern located outside such an 
area—even though Defense Manpower Policy No. 4 issued to channel Govern- 
ment contracts into surplus labor areas was clarified to permit small business 
concerns outside such areas to be awarded contracts. 


Comptroller General Warren to John H. Dorsey, November 20, 
1952: 

Further reference is made to your letter of August 27, 1952, with 
enclosures, protesting on behalf of Infilco, Incorporated, the award 


by the General Services Administration of a contract pursuant to 
invitation No. 4D-14015-RN-6-25-52. 
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It is stated in your letter that Infilco, Incorporated, a small business 
concern, submitted the lowest bid in response to the invitation. Pro- 
portioneers, Incorporated, the next low bidder, located in a surplus 
labor area but not a small business concern, was called in and advised, 
in conformity to General Services Administration Administrative 
Order No. 122, dated March 31, 1952, that “if it would lower its bid 
to meet that of Infileo Incorporated, the award would be made to it.” 
It is stated further that after Proportioneers, Incorporated, agreed 
to reduce its bid to that of the lowest bidder the contract was awarded 
to that concern notwithstanding the fact that the Office of Defense 
Mobilization had in the meantime forwarded to the Administrator of 
General Services a letter stating that concerns within areas of current 
or imminent labor surplus which were not small business concerns 
should not receive preference over small business concerns outside 
such areas. Finally, it is urged that the award of the contract as thus 
made to Proportioneers, Incorporated, is illegal and void and demand 
is made that the contract be awarded to Infilco, Incorporated, as re- 
quired by law. 

By the cited invitation issued June 13, 1952, bids were requested for 
furnishing certain portable water purification units and centrifugal 
pumps to be in accordance with the Government’s specifications. 
Bidders were advised on page 5 of the invitation form that awards 
pursuant to the invitation would be negotiated under section 
302 (c) (1) of the Federal Property and Administrative Services Act 
of 1949, 63 Stat. 393, as amended; that directives issued by competent 
authority pursuant to the Defense Production Act of 1952 [apparently 
should be 1950], 64 Stat. 798, as amended, would be observed in 
determining awards; and that— 

* * * Bidders are therefore required to state specifically below, the extent 
to which production or fabrication of the supplies offered (or services to be 
rendered) will occur in each area (naming the area), of current labor surplus 
designated by the Director of Defense Mobilization. (Information as to geo- 
graphic coverage of areas of current labor surplus may be obtained from any 
local office of the State Employment Service. 

The stated purpose of Administrative Order No. 122, dated March 
31, 1952, was to establish the procedure applicable within the General 
Services Administration for compliance with Defense Manpower 

Policy Number 4 issued by the Office of Defense Mobilization to 
channel Government contracts into surplus labor areas. Said order 
also was to implement the determination by the Administrator of 
General Services as set forth in Administrative Order Number 121, 
dated March 31, 1952, pursuant to section 302 (c) (1) of the Federal 
Property and Administrative Services Act of 1949, as amended, as to 
the necessity in the public interest of negotiating certain contracts 
during the period of the current national emergency. By letter dated 
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May 23, released May 27, 1952, the Director of Defense Mobilization 
advised the Chairman of the Munitions Board that in issuing Defense 
Manpower Policy Number 4, it was not the intention that said policy 
be interpreted as precluding award to a small business low bidder not 
located in a surplus labor area. The letter stated, by way of clarifica- 
tion of the policy, that concerns within areas of current or imminent 
labor surplus which are not small business concerns shall not receive 
preference over small business concerns outside such areas and that 
small business concerns within such areas shall receive preference over 
small business concerns outside such areas. A similar letter dated 
June 6, 1952 was sent to the Administrator of General Services. A 
revision of Administrative Order Number 122 reflecting this clarifi- 
‘ation of policy was issued on September 15, 1952, after the award on 
June 30, 1952, of the contract in the present procurement. 

The authority for the negotiation of the contract awarded to Pro- 
portioneers, Incorporated, was section 302 (c) (1) of the Federal 
Property and Administrative Services Act of 1949, as amended, which 
provides that contracts for purchases and supplies may be negotiated 
by the agency head without advertising as “determined to be necessary 
in the public interest during the period of a national emergency 
declared by the President or by the Congress.” Such a national 
emergency was declared by the President on December 16, 1950, and 
the Administrator of General Services by the above referred-to ad- 
ministrative order No. 121, made a determination in accordance with 
the said section 302 (c) (1) that it is necessary in the public interest 
to negotiate contracts, as therein provided, during the period of the 
national emergency. 

There is nothing in the Defense Production Act of 1950, as amended, 
which authorizes generally the negotiation of Government contracts 
or a disregard of otherwise lawfully established procurement pro- 
cedures, the authority in section 303 (b) of the original act to make 
purchases and commitments to purchase without regard to existing 
law being restricted to subject matter not pertinent to this procure- 
ment. The various directives and statements issued pursuant to the 
authority of the President (Executive Order No. 10193, December 16, 
1950) conferred by that act were confined to matters of policy and 
may not be regarded as requiring, in and of themselves, that Govern- 
ment agencies award contracts to smaller business concerns without 
regard to existing laws relating directly to the award of public con- 
tracts. See 31 Comp. Gen. 279; id. 349; id. 431. 

The stated purpose of manpower policy No. 4 is to provide for pro- 
curement by negotiated contracts and purchases with responsible 
concerns which are in an area of current or imminent labor sur- 
plus in cases where the public interest dictates the need for doing so 








254 DECISIONS OF THE COMPTROLLER GENERAL [32 


in order to achieve certain stated objectives in connection with the 
mobilization of the nation’s resources. Nothing is said in this state- 
ment of policy with respect to awards of contracts to small business 
concerns. Such policy is set forth in another statement of policy 
approved by the Administrator, Defense Production Administra- 
tion entitled “Procurement Policy for Small Business.” See 30 Comp. 
Gen. 441. In that connection, it will be noted that the stated purpose 
of the letter of June 6, 1952, was to reconcile any possible conflict be- 
tween the policy of encouraging small business as expressed in the 
Defense Production Act and the policy of preserving the defense 
potential of distressed areas by placing ae within said areas 
as expressed in the said Defense Manpower Policy No. 4. That letter 
stated, by way of clarification of policy only, that concerns within 
areas of current or imminent labor surplus which are not small busi- 
ness concerns shall not receive preference over smal! business concerns 
outside such areas and that small business concerns within such areas 
shall receive preference over smal] business concerns outside such 
areas. 

The action of the Director of Office of Defense Mobilization in thus 
clarifying the prior statements of policy were, as the letters of May 
23 and June 6, 1952, clearly indicate, directory only and did not have 
such force and effect of law as to constitute the action of the General 
Services Administration in awarding the contract an illegal act. See 
Employers Group, Etc. v. National War Labor Board, 143 F. 2d 145, 
148. Furthermore, the statements of policy and the clarifications of 
those statements as set forth in the letters of May 23 and June 6, 1952, 
were directed to the Department of Defense and the General Services 
Administration. They confer no rights upon those whose bids are not 
accepted. As stated by the Supreme Court of the United States in 
the case of Perkins v. Lukens Steel Co., 310 U. S. 113, in discussing 
the duty of the Secretary of Labor under the Public Contracts Act 
of June 30, 1936, 49 Stat. 2036— 

Like private individuals and businesses, the Government enjoys the unre- 
stricted power to produce its own supplies, to determine those with whom it will 
deal, and to fix the terms and conditions upon which it will make needed pur- 
chases. Acting through its agents as it must of necessity, the Government may 
for the purpose of keeping its own house in order lay down guide posts by 


which its agents are to proceed in the procurement of supplies, and which create 
duties to the Government alone * * *. 


a * * * * > o 


The Act does not represent an exercise by Congress of regulatory power over 
private business or employment. In this legislation Congress did no more than 
instruct its agents who were selected and granted final authority to fix the terms 
and conditions under which the Government will permit goods to be sold to it. 
The Secretary of Labor is under a duty to observe those instructions just as a 
purchasing agent of a private corporation must observe those of his principal. 
In both instances prospective bidders for contracts derive no enforceable rights 
against the agent for an erroneous interpretation of the principal’s authoriza- 
tion. For erroneous construction of his instructions, given for the sole benefit 
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of the principal, the agent is responsible to his principal alone because his mis- 
construction violates no duty he owes to any but his principal. The Secretary's 
responsibility is to superior executive and legislative authority. * * * 


Moreover, there is nothing of record to indicate that the General 
Services Administration has in any manner circumvented the ex- 
pressed intent of the Congress that a fair proportion of the total pur- 
chases and contracts for supplies and services for the Government 
shall be placed with small business concerns. On the contrary, the 
Administrator of General Services reports that 77.1 percent of the 
dollar value of contracts awarded by that administration for the fiscal 
year 1952, was awarded to small business concerns. 

Accordingly, in view of the reported facts, this Office would not 


be justified in objecting to the administrative action taken in the 
matter. 


[B-112407] 


Uniform Allowances—Reserve Officers—Armed Forces Re- 
serve Act of 1952 


Naval and Marine Corps Reserve officers who reported for active duty on or 
after June 25, 1950, the date mentioned in section 243 (c) of the Armed Forces 
Reserve Act of 1952, and who were paid the $150 additional uniform allowance 
under section 302 of the Naval Reserve Act of 1938, as amended, may not be 
paid the further $100 uniform allowance provided by said section 243 (c) for 


Reserve officers entering on active duty or active duty for training on or after 
June 25, 1950. 


While section 243 (c) of the Armed Forces Reserve Act of 1952 provides that 
Reserve officers are entitled to a $100 additional uniform allowance for each 
tour of duty or active duty for training of more than 90 days duration which 
commences on or after June 25, 1950, an officer of a Reserve component who 
had reported for active duty prior to that date is not entitled to the $100 addi- 


tional uniform allowance, even though the tour of duty extended beyond June 
25, 1950. 


While Reserve officers who have been paid uniform allowances under section 243 
of the Armed Forces Reserve Act of 1952 are authorized by section 243 (d) of 
the act to receive corresponding allowances upon transfer to other Reserve 
components which require different uniforms, a Marine Corps Reserve officer who 
resigned from the Naval Reserve where he previously had been paid a $100 initial 
uniform allowance under section 302 of the Naval Reserve Act of 1938, as 
amended, is not entitled to the $200 initial uniform allowance authorized by 
section 243 (a) of the Armed Forces Reserve Act of 1952. 


An officer of the Regular Navy who resigns his commission and is appointed an 
officer in the Air Force Reserve may not, in view of the restriction in the last 
proviso of section 243 (a) (3) of the Armed Forces Reserve Act of 1952, receive 
the $200 initial uniform allowance under section 243 (d) or the $100 uniform 
allowance under section 243 (c) within two years after separation from the 
Regular Navy, even though the officer is required to purchase different uniforms. 


While subsection 243 (a) of the Armed Forces Reserve Act of 1952 bars the pay- 
ment of a uniform allowance to an officer within two years after his separation 
from a Regular component, a Reserve officer who enters on a tour of active duty 
in excess of 90 days which starts within but extends beyond the two year period 
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after his separation from a Regular component is entitled at the expiration of 
the two year period, if otherwise qualified, to a uniform allowance in the initial 
sum of $200 or the further sum of $100. 


While subsection 243 (a) of the Armed Forces Reserve Act of 1952 bars the 
payment of a uniform allowance to an officer within two years after his separa- 
tion from a Regular component, a Reserve officer who performs a tour of active 
duty in excess of 90 days within the two year period after his separation from 
a Regular component is entitled at the expiration of the two year period, if 
otherwise qualified, to a uniform allowance in the initial sum of $200 or the 
further sum of $100 which he would otherwise have received upon recall to 
active duty. 


Under section 243 (b) of the Armed Forces Reserve Act of 1952 which provides 
that Reserve officers shall be entitled to a $50 additional uniform allowance upon 
the completion of each period after the date of its enactment of four years of 
satisfactory Federal service, a Reserve officer who completes a four year period 
of satisfactory Federal service which started before the enactment of the act and 
ends after that date is entitled, if otherwise qualified, to the $50 additional 
uniform allowance. 


Officers of Reserve components, who receive a uniform allowance in the further 
sum of $100 as provided by section 2483 (c) of the Armed Forces Reserve Act of 
1952, are precluded by the second proviso of section 243 (b) of the act from re- 
ceiving the $50 additional uniform allowance for each four years of satisfactory 
Federal service until the expiration of four years of satisfactory service from 
the date of entitlement to the said uniform allowance. 


An officer of a Reserve component of the Armed Forces who is reassigned to a 
tour of active duty within two years from the date of release from his last period 
of active duty, is precluded by the last proviso of section 248 (c) of the 
further sum of $100, even though he would have been entitled thereto had more 
than two years elapsed prior to his recall to active duty. 


Assistant Comptroller General Yates to the Secretary of Defense, 
November 25, 1952: 


Reference is made to your letter of October 15, 1952, requesting 
decision on thirteen questions—listed in an enclosed copy of Com- 
mittee Action No. 47, Military Pay and Allowance Committee, De- 
partment of Defense—concerning the payment of uniform allowances 
to certain members of the uniformed services under section 243 of the 
Armed Forces Reserve Act of 1952, approved July 9, 1952, 66 Stat. 
492, which section is as follows: 


(a) An officer of a reserve component or of the Army of the United States 
Without component or the Air Force of the United States without component 
shall be entitled to an initial sum not to exceed $200 as reimbursement for the 
purchase of required uniforms and equipment, either— 

(1) upon first reporting for active duty for a period in excess of ninety days; 
or 

(2) upon completion, as a member of a reserve component, of not less than 
fourteen days active duty or active duty for training; or 

(3) after the performance of fourteen periods of not less than two hours’ 

duration each, of inactive-duty training as a member in the Ready Reserve of a 

reserve component: Provided, That only duty requiring the wearing of the 

uniform shall be counted for the purpose of this section: Provided further, That 
any initial uniform reimbursement or allowance heretofore or hereafter re- 
ceived as an officer under the provisions of any other law shall be a bar to the 
entitlement for any initial sum authorized under the provisions of this section: 

And provided further, That any individual who has served on active duty as an 

officer of a Regular component of the Armed Forces of the United States may 

not be qualified for entitlement under this section by duty performed within two 
years after separation from such Regular component. 
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(b) An officer of a reserve component shall be entitled to an additional sum 
of not to exceed $50 for reimbursement for the purchase of required uniforms and 
equipment, upon completion of each period after the date of enactment of this 
Act of four years of satisfactory Federal service as prescribed in title III of the 
Army and Air Force Vitalization and Retirement Equalization Act of 1948, as 
amended, performed in an active status in a reserve component and which shall 
include at least twenty-eight days of active duty or active duty for training: 
Provided, That any period of active duty or active duty for training for a period 
in excess of ninety days shall be excluded in determining the period of four years 
required for eligibility under this subsection: Provided further, That a person 
who receives or has heretofore received a uniform reimbursement or allowance 
as an officer shall not be entitled to the reimbursement provided in this subsection 
until the expiration of not less than four years from the date of entitlement to 
the last reimbursement or allowance: And provided further, That, until four 
years after the date of enactment hereof, an officer may elect to receive the uni- 
form reimbursement not to exceed $50 to which he may be entitled under exist- 
ing regulations issued pursuant to section 302 of the Naval Reserve Act of 1938, 
as amended, or section 11 of the Act of August 4, 1942, as amended. 

(c) An officer of a reserve component or of the Army of the United States 
without component or of the Air Force of the United States without component 
entering on active duty or active duty for training on or after June 25, 1950, shall 
be entitled, for each time of such entry or reentry on active duty or active duty 
for training of more than ninety days’ duration to a further sum not to exceed 
$100 as reimbursement for additional uniforms and equipment required on such 
duty: Provided, That the reimbursement provided by this subsection shall not 
be payable to any officer who, under any provision of law, has received an initial 
uniform reimbursement or allowance in excess of $200 during his current tour 
of active duty or within a period of two years prior to entering on his current 
tour of active duty: Provided further, That the reimbursement provided in this 
subsection shall not be payable to any officer entering on active duty or active 
duty for training within two years after completing a previous period of active 
duty or active duty for training of more than ninety days’ duration. 

(d) The receipt of a uniform and equipment reimbursement as an officer of 
one of the reserve components shall be a bar to entitlement to a uniform reim- 
bursement upon transfer to or appointment in another, except where a different 
uniform is required: Provided, That reimbursement for uniforms and equipment 
upon transfer to or appointment in another reserve component within the limits 
and under the conditions prescribed by subsections (a) and (c) of this section 
may be made in accordance with regulations approved by the Secretary of Defense 
or the Secretary of the Treasury in the case of the Coast Guard when the Coast 
Guard is operating as a service in the Treasury Department. 


In passing upon the questions presented consideration must be 
given, not only to the provisions of the above section 243, but also to 
prior legislation on the same subject contained in section 302,of the 
Naval Reserve Act of 1938, 52 Stat. 1180, 34 U.S. C. 855a, which is as 
follows: 


In time of peace, upon first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to be worn, 
or after the authorized performance of fourteen drills, a commissioned or war- 
rant officer of the Naval Reserve shall be paid a sum not to exceed $100 as reim- 
bursement for the purchase of the required uniforms, and thereafter he shall 
be paid an additional sum of $50 for the same purpose upon the completion of 
each period of not less than four years in the Naval Reserve: Provided, That 
this latter amount of $50 shall not become due any officer until he has completed 
not less than one hundred and fifty drills or periods of other equivalent instruc- 
tion or duty or appropriate duties and fifty-six days’ active or training duty, 
or seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who 
has heretofore received a uniform gratuity shall not be entitled to either of the 
above-mentioned sums until the expiration of four years from the date of the 
receipt of the last such gratuity: Provided further, That uniforms for aviation 
cadets shall be provided as heretofore or hereafter authorized by law: And 








258 DECISIONS OF THE COMPTROLLER GENERAL [32 


provided further, That in time of war or national emergency a further sum of 
$150 for the purchase of required uniforms shall be paid to officers of the Naval 
Reserve when they first report for active duty. 

The questions presented are quoted and considered in order, as 
follows: 

Question 1 

Subsection (c) of section 243 of the 1952 act, supra, provides that an officer 
of a reserve component, entering on active duty on or after June 25, 1950, 
shall be entitled to a further sum not to exceed $100 as reimbursement for 
additional uniforms and equipment required on such duty. In this connection, 
and with respect to officers of the Naval and Marine Corps Reserve, the last 
proviso of section 302 of the Naval Reserve Act of 1938 (52 Stat. 1180), made 
applicable to the Marine Corps Reserve by section 2 of said act, provides 
as follows: 

“That in time of war or national emergency a further sum of $150 for the 
purchase of required uniforms shall be paid to officers of the Naval Reserve 
when they first report for active duty.” 

A number of Naval and Marine Corps Reserve officers reported for active 
duty on or after 25 June 1950 and otherwise qualified for and were paid the 
further sum of $150, as provided by the cited proviso of the 1938 act. 

* * * Ts the further sum of $150 provided by the last proviso of section 
302 of the Naval Reserve Act of 1938 to be considered as in lieu of the further 
sum not to exceed $100 provided by subsection (c) of section 243 of the Armed 
Forces Reserve Act of 1952? 

The legislative history of the Armed Forces Reserve Act of 1952 
shows that it originally was proposed to provide an initial allowance 
of $150 and a further sum of $100 upon entry on extended active duty 
or extended active duty for training and that these amounts were based 
upon the allowances authorized by section 302 of the Naval Reserve 
Act of 1938, supra, except that in the new legislation the larger sum 
would accrue as an initial allowance, the smaller sum as a further 
allowance. It then was determined that the initial allowance should 
be increased to $200. See pages 826 to 840 of hearings before the 
Committee on Armed Services, House of Representatives, on H. R. 
4860, August 11, 1951. Thus, it appears that the $100 allowance 
authorized in subsection 243 (c) was intended to take the place of and 
to serve the same purpose as the $150 allowance authorized by section 
302 of the Naval Reserve Act of 1938. 

Moreover, it may be assumed that some of the officers referred to 
in connection with question 1 also received the $100 initial allowance 
provided by the 1938 act incident to their reporting for active duty 
on or after June 25, 1950. ‘To construe subsection 243 (c) as providing 
an additional $100 to such officers would result in their receiving 
an aggregate of $350 each, incident to one reporting for extended active 
duty, whereas on and after the effective date of the present act, an 
officer could receive an aggregate of no more than $300 incident to 
2 single entry on active duty. 


Accordingly, question 1 is answered in the affirmative. 
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Question 2 


Subsection (c) of section 243 of the Armed Forces Reserve Act of 1952, supra, 
provides that an officer of the reserve component “entering on active duty or 
active duty for training on or after June 25, 1950, shall be entitled, for each 
time of such entry or reentry on active duty or active duty for training of more 
than ninety days’ duration to a further sum not to exceed $100 as reimbursement 
for additional uniforms and equipment required on such duty.” In ruling on 
a question somewhat analogous as between the Naval Reserve Act of 1925 
and the Naval Reserve Act of 1938, the Comptroller General of the United States, 
in his decision of 9 May 1939, B-3328 (18 Comp. Gen. 836), held, quoting from 
the synopsis, that: 

“An officer in the Volunteer Naval Reserve who reported for active duty 
prior to July 1, 1938—the effective date of the Naval Reserve Act of 1938, ap- 
proved June 25, 1938, 52 Stat. 1175—and who, under the former act of February 
28, 1925, 48 Stat. 1080, which made no provision for payment of uniform 
gratuity to such officers in time of peace, was not entitled to the said allowance, 
may upon continuance of active duty beyond July 1, 1938—the effective date 
of the new act—be credited with the uniform allowance provided by section 
302 of the said act, 52 Stat. 1180, his right thereto having accrued on July 1, 
1938.” 

In view of the cited decision of the Comptroller General of the United States, 
the following question is for consideration : 

“s * * For the purpose of entitlement to the further sum not to exceed 
$100, provided by subsection (c) of section 243 of the Armed Forces Reserve 
Act of 1952, supra, is 25 June 1950 to be considered as the constructive date of 
entry on active duty in the case of officers of the reserve component on active 
duty on 25 June 1950?” 

In the decision of May 9, 1939, 18 Comp. Gen. 836, there was involved 
the initial (peacetime) uniform allowance authorized by section 302 
of the Naval Reserve Act of 1938, supra, for Naval and Marine Corps 
Reserve officers “first reporting for active or training duty with pay, 
after enactment hereof, at a location where uniforms are required to 
be worn” and for officers completing “the authorized performance of 
fourteen drills.” In such decision it was concluded that while a 
“literal application of the language contained in the first part of sec- 
tion 302” would preclude payment of such allowance to officers who had 
reported for active or training duty prior to the date of enactment 
of the act but whose tour of duty extended beyond such date, “It would 
be unreasonable to assume that such was the intent or purpose of the 
restrictive clause ‘After enactment hereof.’” Although the reasons 
existing in 1939 for reaching a result contrary to the literal meaning 
of the said section 302 may have been ample under the circumstances 
then present, I do not find any adequate basis for holding that the 
language of the first part of subsection 243 (c), supra, does not express 
the true intent of the Congress. The said language relates to a supple- 
mental and not an initial allowance. Also, it extends the benefits of 
such supplemental allowance retroactively for a period of more than 
two years and, being retroactive, is subject to a strict construction. 
There clearly is no absurdity in showing a line between officers “enter- 
ing” a status of active duty or active duty for training before June 25, 


1950, and those “entering” such a status on or after June 25, 1950. 
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Moreover, insofar as the legislative history of the Armed Forces Re- 
serve Act of 1952 seems to have any bearing on the provisions giving 
rise to this second question, such history indicates an intent consistent 
with the literal meaning of the said provisions. See page 845 of the 
hearings of August 11, 1951, before the Subcommittee on Reserve 
Components, Committee on Armed Services, House of Representatives, 
on H. R. 4860 (a predecessor bill to H. R. 5426 which became the 
Armed Forces Reserve Act of 1952) where there appears a statement 
by Mr. John G. Adams, Associate General Counsel, Department of 
Defense (who, according to the Subcommittee Chairman’s statement 
on page 567 of the hearings, wrote the bill) to the effect that provisions 
substantially identical, insofar as here material, with the provisions 
giving rise to your second question would provide an additional 
reimbursement of $100 to Reserve officers and temporary officers who 
“went on active duty at any time subsequent to the calls” in the sum- 
mer of 1950. For the reasons indicated, it is held, in response to your 
second question, that the $100 allowance authorized by subsection 
243 (c) is not payable in any case except those wherein the officer 
enters on or begins a tour of active duty or active duty for training 
of more than 90 days’ duration on or after June 25, 1950. 


Question 3 


The second proviso of paragraph numbered (3) of subsection (a) of section 
243 of the Armed Forces Reserve Act of 1952, supra, provides: 

“That any initial uniform reimbursement or allowance heretofore or hereafter 
received as an officer under the provisions of any other law shall be a bar to the 
entitlement for any initial sum authorized under the provisions of this section.” 

Subsection (d) of section 248 of the Armed Forces Reserve Act of 1952, supra, 
provides, so far as here material, that: 

“The receipt of a uniform and equipment reimbursement as an officer of one 
of the reserve components shall be a bar to entitlement to a uniform reimburse- 
ment upon transfer to or appointment in another, except where a different uni- 
form is required * * *,” 

An officer of the Naval Reserve who qualified for and was paid the “initial” 
uniform allowance of $100 provided by section 302 of the Naval Reserve Act of 
1938 subsequently resigns his commission in the Naval Reserve and is appointed 
an Officer in the Marine Corps Reserves. 

* * * Ts such an officer entitled to the payment of the “initial sum not to 
exceed $200” as provided by section 243 (a) of the Armed Forces Reserve Act 
of 1952, supra, by reason of his appointment in the Marine Corps Reserve where 
a different uniform is required, provided he otherwise qualifies? 


The second proviso of subsection 243 (a) (3) pertains to allowances 
“heretofore or hereafter” received by any officer of the reserve com- 
ponents, or of the Army of the United States without component, or 
of the Air Force of the United States without component, under the 
provisions of any other law. Subsection 243 (d) pertains only to 
officers of the reserve components, and makes no reference to other 
laws nor to allowances “heretofore” received. Apparently, the only 
construction which avoids conflict between the two provisions is that 
subsection 243 (a) (3) forbids the payment of initial uniform allow- 
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ance to all officer personnel who have received an initial allowance 
under any other law, while subsection (d) pertains to the payment, 
under the present act, of two initial allowances by reason of duty in 
reserve components. 

Since the officer involved in question 3 received an initial allowance 
under another law such question is answered in the negative. 


Question § 


The last proviso of the paragraph numbered (3) of subsection (a) of section 
243 of the Armed Forces Reserve Act of 1952, supra, provides: 

“That any individual who bas served on active duty as an officer of a Regular 
component of the Armed Forces of the United States may not be qualified for en- 
titlement under this section by duty performed within two years after separation 
from such Regular component.” 


Subsection (d) of section 243 of the Armed Forces Reserve Act of 1952, supra, 
provides, so far as here material, that: 

“The receipt of a uniform and equipment reimbursement as an officer of one 
of the reserve components shall be a bar to entitlement to a uniform reimburse- 
ment upon transfer to or appointment in another, except where a different 
uniform is required * * *,.” 

An officer of the Regular Navy resigns his commission and is appointed an 
ofticer in the Air Force Reserve and otherwise qualifies for the payment of the 
“initial sum not to exceed $200” as an officer of the Air Force Reserve, except for 
the fact that the qualification was within two years after his separation from 
the Regular Navy. 

* * * Is such an officer entitled to the “initial sum of not to exceed $200” pro- 
vided by section 243 (a) of the Armed Forces Reserve Act of 1952 by reason 
of his appointment and otherwise qualifying therefor in a reserve component 
where a different uniform is required? 

A literal application of the last proviso of subsection 243 (a) (3) 
will not cause absurd results in cases such as that set forth in your 
fourth question or in other cases and nothing is found in the legislative 
history of the Armed Forces Reserve Act which would indicate that 
the words of the said proviso do not express the true legislative intent 
or that the Congress did not mean to bar all officers from receipt of uni- 
form allowance under section 243 in connection with any duty per- 
formed by them within two years after their separation from a 
Regular component. While subsection 243 (d) allows a reserve officer 
to receive a uniform allowance upon transfer from one reserve com- 
ponent to another notwithstanding his receipt of the same allowance 
incident to his service in the first component, that fact is not a sound 
and sufficient basis for holding that the Congress did not mean what 
is stated in the last proviso of subsection 243 (a) (3) respecting former 
Regulars entering a non-Regular status. Accordingly, question 4 is 
answered in the negative. 

Question 5 

* * * Is such an officer entitled to the payment of the “further sum not to 
exceed $100” provided by section 243 (c) of the Armed Forces Reserve Act of 
1952? 

It will be noted that the prohibition contained in the above-men- 
tioned last proviso of subsection 243 (a) (3) relates to entitlement 











262 DECISIONS OF THE COMPTROLLER GENERAL [32 


under section 243 and not merely to entitlement under subsection 243 
(a). Accordingly, in consonance with the answer to the fourth 
question, question 5 is answered in the negative, 


Questions 6 and 7 


If the answers to question 4 or 5 above are in the fégative, the following 
questions are for consideration: 

“Q. 6. Would entitlement to the initial sum of $200 or the further sum of 
$100 vest at the expiration of two years following separation from the Regular 
service, notwithstanding an assignment to active duty within the two year 
period and a continuance thereon beyond the expiration of the two year period? 

“Q.7. Would entitlement to the initial sum of $200 or the further sum of $100 
vest upon recall after the expiration of two years following separation from the 
Regular service notwithstanding the performance of a period of active duty within 
the two year period following date of separation from the Regular establish- 
ment?” 


The last proviso of subsection 243 (a) has the effect of barring pay- 
ment of uniform allowance to an otherwise qualified officer within 
two years after his separation from a Regular component. When the 
two years has passed, however, the legal bar to payment is removed 
and there appears to be nothing in the said proviso requiring a con- 
clusion that uniform allowance may not be paid as an incident to an 
extended tour of active duty beginning before the expiration of the 
two-year period but ending thereafter. Moreover, it seems reasonably 
clear that the meaning of subsection 243 (a) (1) is that when an 
officer first reports for any given tour of active duty for a period in ex- 
cess of ninety days he may if he has not already been paid initial 
uniform allowance incident to another similar tour, be paid such initial 
allowance if he otherwise meets the conditions of the statute so as to 
qualify therefor. Accordingly, both question 6 and question 7 are 
answered in the affirmative. 


Question 8 


An officer of the Regular Marine Corps resigns his commission effective 15 
January 1953. He is thereafter commissioned in the Marine Corps Reserve, 
is assigned to active duty within two years from the date of his resignation 
from the Regular Marine Corps, and continues on such duty beyond 15 January 
1955. 

* * * Will entitlement to the initial sum of not to exceed $200 and the 
further sum not to exceed $100, provided in subsections (a) and (c) of the 1952 
Act, vest on the expiration of two years from date of resignation from the 
Regular Marine Corps, notwithstanding the performance of active duty within 
two years from date of resignation? 


Question 8 is answered in the affirmative. See answers to questions 
6 and 7. 


Question 9 


Subsection (b) of section 243 of the Armed Forces Reserve Act of 1952, supra, 
provides that an officer of a reserve component shall be entitled to an additional 
sum not to exceed $50 for reimbursement for the purchase of required uniforms 
and equipment “upon completion of each period after the date of enactment of 
this Act of four years of satisfactory Federal service.” 
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An officer of a reserve component, exclusive of officers of the Naval and 
Marine Corps Reserve who are given the right of election under the last proviso 
of the said subsection (b), completes a period of four years of satisfactory 
service and otherwise becomes entitled to the payment of the additional sum 
not to exceed $50 on 15 July 1953. 

* * * Is such an officer entitled to the payment of the additional sum 
of $50 on 15 July 1953, or is entitlement deferred until the completion of four 
years of satisfactory service “after the date of enactment of this Act?” 

In the second proviso of subsection 243 (b) it is stated that “a person 
who receives or has heretofore received a uniform reimbursement or 
allowance as an officer” shall not be entitled to the $50 reimbursement 
provided in the said subsection until “the expiration of not less than 
four years from the date of entitlement to the last reimbursement or 
allowance.” In view of such proviso, it seems reasonably clear that 
the Congress did not mean that the four-year period of service 
referred to in the subsection must begin after July 9, 1952, but must 
be completed after that date, notwithstanding that the language of 
the first part of the subsection, quoted in the first paragraph of your 
question, might be read either way. Accordingly, you are advised 
that under the conditions assumed in question 9, the officer referred 
to in such question would become entitled to the payment of the 
additional sum of $50 on July 15, 1953. 


Question 10 


The second proviso of subsection (b) of section 243 of the Armed Forces 
Reserve Act of 1952, supra, provides: 

“That a person who receives or has heretofore received a uniform reimburse- 
ment or allowance as an officer shall not be entitled to the reimbursement pro- 
vided in this subsection until the expiration of not less than four years from 
the date of entitlement to the last reimbursement or allowance.” 

* * * Is the “last reimbursement or allowance” referred to in this pro- 
viso applicable to the date of entitlement of the “further sum not to exceed $100” 
provided in section 243 (c) of the Armed Forces Reserve Act of 1952, supra, 
so as to preclude the payment of the additional sum of not to exceed $50 until 
after the completion of four years of satisfactory Federal service following the 
date of entitlement to the further sum of not to exceed $100 provided for in 
subsection (c) of the said Act? 


The phrase “a uniform reimbursement or allowance as an officer” 
in subsection 243 (b) is broad in scope and otherwise unlimited and, 
hence, must be construed as including the sum provided in subsection 
243 (c) as “reimbursement for additional uniforms and equipment.” 

Accordingly, question 10 is answered in the affirmative. 


Question 11 


* * * If the answer to question 9 above is in the affirmative, would the 
same be applicable to officers of the Naval and Marine Corps Reserve electing 
to receive the additional sum of $56 in accordance with the provisions of the 
last proviso of the said subsection (b) ? 

It is understood from information received informally that question 
11 was intended to read: “If the answer to question 10 above is in the 


affirmative,” etc. The question is answered on that basis. 


276088°—54——-19 
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The second proviso of subsection 243 (b) pertains to “the reim- 
bursement provided in this subsection.” The last proviso of the sub- 
section permits certain officers to elect, for a limited time, to receive 
benefits under conditions prescribed by regulations issued under 
earlier legislation granting uniform allowances. However, such 
earlier legislation is expressly repealed effective January 1, 1953, by 
the present law (see sections 802 and 803 of the Armed Forces Re- 
serve Act of 1952, 66 Stat. 505) and apparently must be considered 
as modified or amended effective July 9, 1952, by the said last proviso 
which by its terms provides for an election between the uniform re- 
imbursement authorized by the old law and the uniform reimburse- 
ment authorized by the new law during the four years immediately 
following July 9, 1952. Thus, on and after the date of enactment of 
the present act, an individual desiring to receive benefits under regu- 
lations issued under the prior legislation here concerned, apparently 
must invoke the last proviso of subsection 243 (b) and make an ap- 
propriate election thereunder to establish his right to such prior bene- 
fits. In other words, the right to receive, on and after the date of the 
present act, a $50 uniform allowance under regulations issued under 
prior laws, is based on subsection 243 (b) of the present law. It would 
seem to follow that the second proviso of that subsection applies to 
and restricts such right. Moreover, there appears to be no reason 
why it should not restrict such right just as it restricts the right to 
the reimbursement authorized by the first part of subsection 243 (b). 

Accordingly, question 11 is answered in the affirmative. 


Question 12 


The first proviso of subsection (c) of section 243 of the Armed Forces Reserve 
Act of 1952, supra, precludes the payment of the further sum of not to exceed 
$100 to any officer who, under any provision of law, has received an “initial” 
uniform reimbursement or allowance in excess of $200 during his current tour 
of active duty or “within a period of two years prior to entering on his current 
tour of active duty.” The phrase, “within a period of two years prior to enter- 
ing on his current tour of active duty” appears to space the entitlement to the 
$100 payment two years from the date of entitlement to the “initial” allowance 
in excess of $200. The last proviso of the said subsection (c) precludes the 
payment of the further sum of not to exceed $100 to an officer entering on active 
duty or active duty for training “within two years after completing a previous 
period of active duty or active duty for training of more than ninety days’ dura- 
tion.” Thus, under the last proviso, a reserve officer assigned to active duty on 
1 August 1950 and entitled to the payment of the further sum not to exceed $100, 
was relieved from active duty 1 June 1951, and reassigned to active duty 1 De- 
cember 1952, would appear to be denied the payment of the further sum not to 
exceed $100 on his reassignment to active duty on 1 December 1952, notwith- 
standing the fact that he was reassigned to active duty two years and four 
months following the date of entitlement to the first payment of the further 
sum not to exceed $100. Thus, the situation could arise where a reserve officer 
by intermittent reassignments to active duty could complete thirty years’ service 
without becoming entitled to but one payment of the further sum not to exceed 
$100. * * * The question arises, therefore, as to whether or not the language in 
the last proviso is intended to bar payment of the further sum not to exceed 
$100 two years from the date of entitlement to the last $100 payment, or must the 
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language be interpreted literally to preclude payment of the further sum of 
$100 to an officer reassigned to active duty within two years from the date of 
release from his last period of active duty? 

Nothing has been found in the legislative history of the Armed 
Forces Reserve Act to suggest that the language of the last proviso 
of subsection 248 (c) of the act was not used advisedly by the Con- 
gress or that such language does not express the intent of the Congress 
respecting the subject matter of the proviso. And it may not fairly 
be said that a literal application of the said proviso would produce 
absurd results when it is considered that, with respect to clothing and 
uniforms, the situation of a reserve officer whose active duty consists 
of several long tours, broken only by short intervals of inactive duty, 
may not be greatly different than that of an officer of a Regular com- 
ponent who receives no uniform reimbursement or allowance. Also, 
a reserve officer on intermittent active duty without a break of two 
years to qualify for the $100 allowance would receive the $50 allow- 
ance for each four years of inactive service and the shorter the periods 
of active service the more often such $50 payments would be payable. 
That comports with the design of the section not to pay additional 
allowances for long continued active service with full pay and allow- 
ances the same as a Regular officer. Accordingly, in answer to ques- 
tion 12, you are advised that the said proviso is to be given a literal 
application thus precluding “payment of the further sum of $100 to 
an officer reassigned to active duty within two years from the date 
of release from his last period of active duty.” 


Question 13 


An officer of the Marine Corps Reserve reported for extended active duty on 
1 December 1949. This was his first reporting for active duty during war or 
national emergency and the officer therefore became entitled to and was paid 
the sum of $150 as provided in the last proviso of section 302 of the Naval Re- 
serve Act of 1938. 

* * * If the uniform allowance of $150 is to be considered as in lieu of 
the further sum not to exceed $100 provided in subsection (c), and if 25 
June 1950 is considered the constructive date of entry on active duty for the 
purpose of payment of the further sum not to exceed $100 under subsection 
(c), is the $150 received by said officer on 1 December 1949 a bar to the pay- 
ment of the further sum of $100 by virtue of his constructive entry on active 
duty on 25 June 1950? 


From the answers to the foregoing questions (see, particularly, 
the answers to questions 1, 2 and 12), it is apparent that the officer 
referred to in question 13 (assuming that he has been on continuous 
active duty since December 1, 1949), would not become entitled to a 
$100 allowance until termination of the period of active duty which 
began on December 1, 1949, and entry, at least two years after such 
termination, on active duty or active duty for training of more 
than ninety days’ duration. Question 13 is answered accordingly. 
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[B-112420J 


Transportation—Dependents—Return to United States— 
Minors Reaching Majority Overseas 


Under section 1 of the Administrative Expenses Act of 1946, as amended, which 
authorizes the transportation expenses of the immediate families of trans- 
ferred employees and section 1 (d) of Executive Order No. 9805 which de- 
fines “immediate family” as “children (including stepchildren and adopted 
children) unmarried and under 21 years of age,” an overseas employee who is 
returned to the United States may not be reimbursed the return transporta- 
tion expenses for a stepson over 21 years of age who is physically and mentally 
capable of self-support, even though the stepson reached his majority while at 
the employee's foreign post of duty. 

Comptroller General Warren to E. W. Laws, Department of Labor, 


November 25, 1952: 


Reference is made to your letter of October 15, 1952, requesting 
decision whether you may certify for payment the voucher therewith 
transmitted in favor of Edward P. Johnson, an employee of your 
Bureau, in the amount of $556.25, representing the cost of transporta- 
tion for his stepson, John D. del Rosario, from Manila, P. I., to 
Copiague, Long Island, New York. It appears that by travel order 
issued May 20, 1952, he was authorized to travel with his wife and 
one stepson from Manila to Brooklyn, New York, due to a reduction 
in force. However, it appears that the stepson therein mentioned 
was another stepson who had not reached 21 years of age but that 
John D. del Rosario was over 21 years of age when the travel in ques- 
tion was performed. The employee states that this stepson was with 
him at his foreign post of duty, reached his majority while at the 
foreign post, and he believes the United States should reimburse him 
for such transportation. 

Section 1 of Public Law 600, approved August 2, 1946, 60 Stat. 
806, authorizes traveling expenses of an employee and “the expenses 
of transportation of his immediate family.” The statute does not 
define “immediate family,” but that term is defined in section 1 (d) 
of Executive Order No. 9805, prescribing regulations under said act, 
as follows: 


“Immediate family” means any of the following-named members of the 
employee’s household; spouse, children (including stepchildren and adopted 
children) unmarried and under twenty-one years of age or physically or mentally 
incapable of supporting themselves regardless of age, or dependent parents of 
the employee (but not of the spouse). 


The right to transportation of an employee’s family must rest upon 
the regulations in force when the transportation is procured which, 
in this case, is the above Executive order. Since it does not authorize 
transportation at Government expense of children 21 years of age or 
over when physically and mentally capable of supporting themselves, 
the voucher forwarded by you may not be certified for payment. The 
voucher is returned herewith. 
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[B-112867] 


Claims Against the United States—Filing in General 
Accounting Office—Statute of Limitations 

A claim for overtime compensation filed in an administrative office, or any 
office other than the General Accounting Office, does not comply with the provi- 
sions of the act of October 9, 1940, which bars consideration of any claim by the 


General Accounting Office which is not filed in that Office within ten full years 
after the date the claim first accrued. 


Comptroller General Warren to Helen Mildred Baldwin Michaels, 
December 3, 1952: 


Reference is made to your letter of October 27, 1952, requesting 
review of that portion of the settlement of October 14, 1952, which 
disallowed your claim for overtime compensation based upon service 
rendered prior to July 1, 1942, because the claim was not filed in the 
General Accounting Office within ten years after the claim first arose, 
citing the act of October 9, 1940, 54 Stat. 1061, as the basis therefor. 
You enclose copy of your original letter of April 2, 1952, which was 
addressed to the Department of the Army, Adjustment Division, 
Army Finance Center, St. Louis, Missouri, as an indication that 
your claim was filed in time. 

The act of October 9, 1940, 54 Stat. 1061, provides as follows: 


That every claim or demand (except a claim or demand by any State, Terri- 
tory, possession or the District of Columbia) against the United States cognizable 
by the General Accounting Office under section 305 of the Budget and Accounting 
Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 Stat. 413), 
shall be forever barred unless such claim, bearing the signature and address of the 
claimant or of an authorized agent or attorney, shall be received in said office 
within ten full years after the date such claim first accrued: Provided, That 
when a claim of any person serving in the military or naval forces of the United 
States accrues in time of war, or when war intervenes within five years after its 
accrual, such claim may be presented within five years after peace is established. 

Sec. 2. Whenever any claim barred by section 1 shall be received in the 
General Accounting Office, it shall be returned to the claimant, with a copy of 
this Act, and such action shall be a complete response without further communi- 
cation. [Italics supplied] 


It will be observed that the above act requires claims to be filed in 
the General Accounting Office and bars consideration of any claim 
not received in the General Accounting Office within the ten year 
period. The filing of your claim in the administrative office does 
not meet the requirements of the statute. Your claim was not 
received in the General Accounting Office until July 1, 1952; accord- 
ingly, the foregoing act made it compulsory to deny that portion of 
your claim which arose prior to July 1, 1942. 

Upon review, the settlement must be sustained. 
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[B-107467] 


Pay—Disability Retirement Pay—Disability Determi- 
nation Subsequent to Active Duty Release 

Under the disability retirement pay provisions of section 4 of the Naval Avia- 
tion Personnel Act of 1940, as amended, an officer of the Naval Reserve who 
was found physically qualified for release from active duty but who after release 
was found by a Naval Retiring Board to be physically incapacitated for active 
duty, as the result of a disability which had its origin during a period of enlisted 


service immediately preceding the duty as an officer, is not entitled to disability 
retirement pay as an Officer. 


Assistant Comptroller General Yates to Commander J. B. Warner, 
U. S. Navy, December 4, 1952: 


There has been received from the Judge Advocate General of the 
Navy by letter of January 11, 1952, your letter of December 18, 
1951, requesting an advance decision as to whether you are authorized 
to establish a retired pay account as of May 31. 1947, in the case of 
William Wright Johnson, former lieutenant (junior grade), U.S. Naval 
Reserve, under the circumstances hereinafter mentioned. 

It appears that Mr. Johnson enlisted in the Naval Reserve as an 
apprentice seaman V-7, on March 16, 1942; that his enlistment was 
terminated on February 23, 1944, and that he accepted a permanent 
appointment as ensign in the Naval Reserve and reported for active 
duty on February 24, 1944, pursuant to orders contemplating ex- 
tended naval service in excess of 30 days. On September 18, 1945, 
while still on active duty, he appeared before a Board of Medical 
Survey. In second endorsement on the report of such Board, the 
Chief of the Bureau of Medicine and Surgery on October 1, 1945, 
recommended that he be returned to shore duty within the conti- 
nental United States. In third endorsement of October 16, 1945, 
the Chief of Naval Personnel stated that Mr. Johnson was physically 
qualified for limited shore duty but that his services were not re- 
quired in such capacity, and that, therefore, he would be released 
from active duty. He was found physically qualified for release 
from active duty on November 1, 1945, and, upon expiration of 
leave, December 26, 1945, he was released from active duty. By 
orders dated March 7, 1946, he was authorized to appear before a 
Naval Retiring Board without expense to the Government. He 
reported to such Board on March 18, 1946, and the Board found that 
he “is incapacitated for active service by reason of colitis, ulcerative; 
that his incapacity for naval service is permanent, and is the result of 
an incident of the service, having been incurred subsequent to March 
16, 1942, while serving on active duty in an enlisted status, and prior 
to February 24, 1944, the effective date of his appointment to the 
commissioned rank of Ensign.” The findings of the said Board were 
approved by the President on May 31, 1947, and Mr. Johnson was 
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honorably discharged from the Naval Reserve on July 7, 1947. 
Thereafter, on October 5, 1949, the Naval Retiring Review Board 
reviewed the Retiring Board proceedings and found that his inca- 
pacity was incurred in line of duty subsequent to February 24, 1944, 
the date he reported for active duty as an officer. However, the 
Judge Advocate General of the Navy rendered an opinion that the 
Naval Retiring Review Board lacked jurisdiction to review the case, 
which opinion was approved by the Secretary of the Navy February 
23, 1951. See, in that connection, decision of this Office dated 
June 24, 1952, B-108930, 31 Comp. Gen. 681. The Judge Advocate 
General further concluded, however, that Mr. Johnson was entitled 
to receive retirement pay since all essential steps had been taken 
when the action of the Retuing Board was approved by the President 
on May 31, 1947. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act ot June 20, 1949, 63 Stat. 201, effective August 
14, 1945, provides, in pertinent part, as follows: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 


(1) if called or ordered into active naval or military service by the Federal 
Government for extended naval or military service in excess of thirty days, 
suffer disability or death in line of duty from disease while so employed; or 


(2) if called or ordered by the Federal Government to active naval or mili- 
tary service or to perform active duty for training or inactive-duty training for 
any period of time, suffer disability or death in line of duty from injury while so 
employed; 


shall be deemed to have been in the active naval service during such period, and 
they * * * shall be in all respects entitled to receive the same * * * retirement 
pay * * * as are now or may hereafter be provided by law or regulation for 
officers, warrant officers, nurses, and enlisted men of corresponding grades and 
length of service of the Regular Navy or Marine Corps * * * . 


Such provisions, insofar as disability retirement pay is concerned, 
were superseded and repealed by Title IV of the Career Compensa- 
tion Act of 1949, 63 Stat. 816. See 30 Comp. Gen. 409. 

The Judge Advocate General of the Navy reached a conclusion in 
his opinion of March 20, 1946, file JAG:I:LHCJ:mhw, Navy Court 
Martial Orders, 1946, page 103, to the effect that, in order to be 
entitled to disability retirement pay under the above-quoted provi- 
sions of law, a person’s disability need not have originated while he 
was serving as a reserve officer, it being sufficient in that respect if 
the disability had its origin during a period of active enlisted reserve 
service immediately preceding commissioned service and actually 
became incapacitating while such member was serving as an officer. 
Also, it has been held that under the 1940 act, as amended, the right 
to disability retirement pay was not contingent upon a member’s 
being retired for disability or having his name placed on a retired list. 
See decisions of March 20, 1944, 23 Comp. Gen. 700. and November 
19, 1952, B-96905, 32 Comp. Gen. 242. See, also, 23 Comp. Gen. 
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284, 286. In decision of October 22, 1952, B—106953, 32 Comp. Gen. 
196, this Office indicated that it did not disagree with the conclusion 
reached by the Judge Advocate General of the Navy in the said 
opinion of March 20, 1946, but held that such rule could not be ex- 
tended to a case where the disability complained of not only had its 
origin during a previous period of enlisted service but actually had 
become incapacitating during such prior period. 

In this case Mr. Johnson’s disability was found to have had its 
origin during a period of active enlisted reserve service immediately 
preceding commissioned service. However, nothing contained in 
the record submitted to this Office shows or purports to show that he 
actually was incapacitated for active duty at the time of his release 
as an officer on December 26, 1945. As a matter of fact, upon being 
given a physical examination on November 1, 1945, he was found 
physically qualified for release from active duty, and it does not 
appear that the Naval Retiring Board before which he appeared on 
March 18, 1946, questioned the findings of the medical officers who 
conducted the physical examination on November 1, 1945. Instead, 
it appears that the Naval Retiring Board, speaking not in the past 
but in the present tense as of the time it issued its report, found that 
he “is incapacitated for active service.”” From the record before this 
Office that cannot be read as a finding that Mr. Johnson was actually 
incapacitated tor active duty when released from active duty on 
December 26, 1945. That is, in contrast to the situation existing in 
the case considered by the Judge Advocate General of the Navy in 
his opinion of March 20, 1946, supra, it appears on the record before 
this Office in the present case that the disability incurred by Mr. 
Johnson while he was serving as an enlisted man did not actually 
become incapacitating until after his release from active duty as an 
officer and there appears to be no legal basis for relating such subse- 
quent incapacity to his officer service rather than his enlisted service. 
As a member of the Naval Reserve he was entitled, under certain 
conditions, to receive the same retirement pay as that provided for a 
member of the Regular Navy of corresponding grade and length of 
service and it is clear that under the statutory provisions applicable 
to members of the Regular Navy during the period involved, such 
members were not entitled to retirement pay for physical disability 
until found to be incapacitated for active duty. Hence, on the 
present record it may not be held that Mr. Johnson “suffered dis- 
ability * * * in line of duty from disease” while employed on active 
duty as an officer within the meaning of the above-quoted statute 
and, accordingly, the question presented is answered in the negative. 
If such record is incorrect or incomplete, the correction thereof lies 
with the Department of the Navy and not with this Office. Compare 
decision of November 19, 1952, B-96905, supra. 
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[B-112819] 


Telephones—Private Residences—Statutory Authori- 
zation Requirement 

While section 7 of the act of August 23, 1912, prohibits payment from appro- 
priated funds of any part of the expenses of furnishing telephone service to a 
Government officer in his quarters in the absence of specific statutory authority, 
the Secretary of the Navy, under section 4 of the act of August 2, 1946, may 
issue regulations authorizing the installation and official use of extension tele- 
phones connecting public quarters occupied by naval personnel with the switch- 


boards of official stations and the cost of the installations and use may be paid 
out of naval appropriations. 


Comptroller General Warren to the Secretary of the Navy, Decem- 
ber 4, 1952: 


Reference is made to letter of November 13, 1952, from the As- 
sistant Secretary of the Navy, requesting a decision as to whether— 
in view of section 7 of the act of August 23, 1912, 37 Stat. 414, 31 
U. S. C. 679, providing that ‘Except as otherwise provided by law, 
no money appropriated by any Act shall be expended for telephone 
service installed in any private residence or private apartment’’— 
the Navy is precluded from providing at Government expense, in 
the Government-owned residence of the Fourteenth Naval District 
Fire Marshal, a telephone connection with the fire-fighting intercom- 
munication circuit at the United States Naval Base, Pearl Harbor. 

The Assistant Secretary’s letter states that the fire-fighting circuit 
is a limited intercommunication system developed to provide for the 
prompt reporting of fires and the dispatching of fire-fighting equip- 
ment and that incoming calls originating within the fire-fighting cir- 
cuit cannot be connected through the switchboard to the general 
telephone system nor can those originating in the latter system be 
connected through to the stations in the fire-fighting circuit. Also, 
it is stated that the sole purpose of the proposed installation is to 
assure 24-hour immediate communication between the District Fire 
Marshal and the stations on the fire-fighting circuit and that regular 
telephone service to the Fire Marshal will continue to be furnished 
on the general telephone system at his own expense. 

In B-61938 of September 8, 1950, to the Secretary of the Air 
Force, it was stated that the accounting officers of the Government 
consistently have held that, in the absence of specific statutory au- 
thority, the language of section 7 of the 1912 act prohibits payment 
from appropriated funds of any part of the expense of furnishing 
telephone service to a Government officer in his quarters and that 
such provision is applicable to the furnishing of telephone service by 
a Government intra-base system even though the system is not con- 
nected to outside commercial lines. However, section 4 of the act of 
August 2, 1946, 60 Stat. 853, 34 U. S. C. 915a, specifically provides 
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that under such regulations as the Secretary may prescribe, there may 
be paid out of naval appropriations the cost of installation and use 
(other than for personal long distance calls) of extension telephones 
connecting public quarters occupied by naval personnel with the 
switchboards of their official stations. In view of such provision, the 
1912 statute is not for application and there is perceived no legal ob- 
jection to charging the cost of the proposed installation and official 
use thereof to otherwise available appropriations to the Navy, pro- 
vided of course that such charges be authorized under regulations 
prescribed by the Secretary. 


[B-112596] 


Statute of Limitations—Night Differential Compen- 
sation—Act of July 31, 1946 


Under section 3 (b) of the act of July 31, 1946, claims for overtime, leave, and 
holiday compensation based on the difference between day rates and night rates 
are required to be submitted prior to the expiration of two years after the ap- 
proval of the act, so that the claim of an employee that was not filed within the 
two-year period which expired July 31, 1948, is barred from consideration under 
the act, notwithstanding that the claimant did not have actual or constructive 
notice of his rights under the act. 


Acting Comptroller General Yates to Rudolph J. Guth, December 
5, 1952: 


Reference is made to your undated letter received here October 
14, 1952, requesting review of the settlement of July 11, 1952, dis- 
allowing your claim for night differentia! alleged to be due you under 
the provisions of Public Law 575, approved July 31, 1946, 60 Stat. 
747, as an employee of the Department of the Navy, Philadelphia 
Naval Base, during the period from 1942 to 1946. The disallowance 
stated that under section 3 (b) of the act it was required that all 
claims be submitted prior to the expiration of two years after the 
approval of the act and as your claim was not filed within the two- 
year period, which expired July 31, 1948, it was barred from consider- 
ation under said act. In your request for review you state that you 
were not working at the shipyard at the time notice of eligibility for 
such additional compensation was issued and that you did not know 
that you were entitled to such a claim until you returned to work in 
1950. 

Section 3b of the act of July 31, 1946, Public Law 575, provides as 
follows: 


No amount shall be certified for payment under section 2 of this Act unless 
application shall have been submitted in writing, prior to the expiration of two 
years after the date of approval of this Act, over the signature of the person 
performing the service: * * * 
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The foregoing is a statute of limitations imposed by the Congress. 
It is fundamental that the application of such a statute is not con- 
tingent upon actual or constructive notice to possible claimants. 
Under the circumstances, this Office is without authority to pay any 
claim not filed within the two-year period—there being no authority 
to waive the statutory requirement. 

Upon review, the settlement appears correct and it must be and is 
sustained. 


[B-112950] 


Leaves of Absence—Annual—Accrual During Leave 
Period Covered by Lump-Sum Payment Upon Separa- 
tion From Service 

Employees who are separated from the service and paid a lump sum for accrued 
leave in accordance with the act of December 21, 1944, may not be carried on the 
rolls as employees during the period over which payment for such leave is com- 


puted, and therefore, said employees may not accrue leave on leave after the 
date of their separation from the service. 


Acting Comptroller General Yates to the Chairman, United States 
Motor Carrier Claims Commission, December 5, 1952: 


Reference is made to your letter of November: 24, 1952, requesting 
decision whether employees of your commission who will be separated 
from the Federal service December 31, 1952, or earlier, upon the 
termination date of your commission, will be entitled to leave on 
leave during the period covered by their lump-sum leave payment. 

You refer to section 30.203 of the Annual and Sick Leave Regula- 
tions which provides that “Leave shall accrue to an employee while 
in a pay status” and, also, to decision B-108880 of May 8, 1952, 31 
Comp. Gen. 581, in which it was held, quoting from the syllabus: 


An employee who is on the rolls of an agency on January 6, 1952, the effective 
date of the Annual and Sick Leave Act of 1951, may accrue leave on leave during 
a terminal leave period, even though there is no return to duty. 24 Comp. Gen. 
511, modified. 


Both the Civil Service Regulation and the foregoing decision relate 
to the accrual of leave while the employee is still carried on the rolls 
in a pay status and have no application to periods covered by lump- 
sum leave payments. Section 1 of the lump-sum leave act of Decem- 
ber 21, 1944, 58 Stat. 845, provides: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with the Act of August 1, 1941, 
as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 1943, 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. Such 
lump-sum payment shall equal the compensation that such employee would have 
received had he remained in the service until the expiration of the period of such 
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annual or vacation leave: * * * Provided further,That the lump-sum payment 
herein authorized shall not be regarded, except for purposes of taxation, as salary 
a and shall not be subject to retirement deductions. [Italics sup- 
Pp ° 

As the last proviso in the above-quoted act provides specifically that 
payments therein authorized shal] not be regarded as salary or com- 
pensation, it is evident that the quoted Civil Service Regulation does 
not apply to an employee who would not be in a pay status during 
the period covered by the lump-sum leave payment. In 26 Comp. 
Gen. 954, it was held: 


As employees who will be separated from the service June 28, 1947, and who 
will be paid a lump sum for the leave to their credit at that time, will not be 
carried on the rolls as employees during the period over which payment for such 
leave is computed, they would not be in a leave-with-pay status and no leave 
on leave would accrue after the date of their separation. 

Accordingly, the employees of your commission will not be entitled 


to leave on leave in computing lump-sum payments. 


[B-111722] 


Traveling Expenses—Fares—Extra-Fare Plane—Ad- 
ministrative Approval Requirement 

The travel of an employee and family on an extra-fare plane pursuant to 
reservations and tickets obtained by Joint Administrative Services may not be 
regarded as having been authorized or approved by the head of an agency or by 
an Official designated for that purpose as required by paragraph 15 of the Stand- 
ardized Government Travel Regulations, as amended, so as to authorize reim- 


bursement to the employee for the amount of the additional expense incurred 
for travel by the extra-fare plane. 


Acting Comptroller General Yates to Willard Allan, December 8, 
1952: 


Reference is made to your letter of August 20, 1952, acknowledged 
August 29, relative to the settlement of August 15, 1952, which dis- 
allowed your claim for $131.90, the sum administratively withheld as 
traveling expenses incident to the change of your official station from 
Athens, Greece, to Washington. D. C., as an employee of the Depart- 
ment of State. 

The travel, that of yourself and family, authorized by an order 
dated September 26, 1951, took place over the period October 13 to 
November 4, 1951. It was performed by commercial air—the greater 
part by extra-fare plane. In view of scheduled flights consuming less 
time than the flights used, and as the former did not involve an extra 
fare, the Division of Finance, Department of State, computed the per 
diem in lieu of subsistence upon the basis of such alternate travel and 
withheld credit for the extra fares paid. It thus suspended upon your 
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original travel voucher the sum of $91.90, as excess per diem, and $40, 
the amount of the extra fares, totaling $131.90. Your reclaim of the 
sums suspended was forwarded to this Office and upon consideration 
by the Claims Division was disallowed in the settlement of August 
15, 1952. 

In your letter of August 20. 1952, stating your case for reimburse- 
ment of the extra fares paid, and indicating that you are developing 
the facts as to travel by the alternate flights upon which your per 
diem was computed, you request information as to the procedure to 
be followed in order to collect the balance due. With regard thereto 
you are advised that the disallowance of your claim may be recon- 
sidered by this Office upon your request, setting forth the basis for 
the view that an error has occurred. As your letter is. in effect. a 
request for reconsideration of the disallowance of the extra fares paid 
by you incident to the travel, that item of the claim is being recon- 
sidered at this time. 

You contend that the extra-fare expense should not be borne by you 
as the reservations and the tickets for the travel were obtained for 
you by Joint Administrative Services, Athens, and you were not 
advised of the extra fare. You further state that you did not learn 
thereof until immediately before take-off on the extra-fare plane, 
when you were requested to pay the additional sum, at which time 
cancellation of the reservations would have involved an appreciable 
charge. 

With regard to the use of extra-fare planes your attention is invited 
to paragraph 15 of the Standardized Government Travel Regulations, 
as amended October 1, 1950. which provides: 


Travel by extra-fare planes or trains may be authorized or approved by the 

head of the agency, or by such official as may be designated for that purpose, 
whenever the use of such facilities are determined to be more advantageous to 
the Government. 
Thus, the use of extra-fare planes for official travel requires adminis- 
trative authorization or approval. The fact that reservations for the 
travel involved were made by Joint Administrative Services does not 
warrant the conclusion that the use of an extra-fare plane was either 
authorized or approved by an official designated to do so pursuant to 
paragraph 15, above quoted. Lacking such authorization or approval, 
and in the absence of satisfactory evidence that the alternate schedules 
specified in the settlement of August 15 could not have been utilized, 
this Office may not reimburse you the amount of the additional expense 
incurred for travel by the extra-fare plane. 

The settlement of August 15, 1952, which disallowed your claim 
for the extra fares paid, must be and is sustained. 
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Appropriations—Fiscal Year—Payments Under Armed 
Forces Reserve Act of 1952 


The uniform allowance authorized under subsection 243 (c) of the Armed Forces 
Reserve Act of 1952 for Reserve officers entering on active duty on or after June 
25, 1950, in effect makes the subsection retroactive to June 25, 1950, and there- 
fore, the appropriation current for the fiscal year in which an officer’s entitlement 
to the allowance first accrues after that date is properly chargeable with the 
amount of the allowance. 


Assistant Comptroller General Yates to the Secretary of Defense, 
December 8, 1952: 


Reference is made to letter of September 26, 1952, from the Assist- 
ant Secretary of Defense, concerning the fiscal year appropriation 
properly chargeable with payments covering retroactive periods of 
additional uniform and equipment allowance under the provisions of 
subsection 243 (c) of the Armed Forces Reserve Act of 1952, Public 
Law 476, 66 Stat. 493. 

While the said subsection, which authorizes payment of a uniform 
allowance to certain officers entering on active duty on or after June 
25, 1950, technically is not retroactive in that it does not in terms 
provide that it shall be effective from June 25, 1950, or retroactive 
to that date, the practical effect of the language used is the same as 
though the subsection had been expressly made retroactive to June 
25, 1950. The annual appropriation acts of the armed services have 
for years contained provisions for the pay and allowances of members 
of the armed forces, which included uniform allowances for officers, 
and subsection 243 (c) of the Armed Forces Reserve Act of 1952, 
supra, merely extends additional uniform allowances of the same 
character in certain cases or makes such allowances payable under 
different circumstances. The entitlement of the officers involved 
would relate back to the time when under the terms of the said act 
they fulfilled the conditions upon which the right to the allowance 
accrues. Accordingly, the prior years’ appropriations current at such 
time properly are chargeable with payments covering retroactive 
periods. See 26 Comp. Gen. 149; 27 id. 445; and decision of Novem- 
ber 18, 1949, B-89796. Such allowances due persons who no longer 
are on active duty or whose appointments in the reserve have been 
terminated may be paid by the service concerned where they are 
clearly entitled thereto, the payments can be adequately substanti- 
ated, and the appropriations chargeable have not lapsed. Otherwise, 
claims for such allowances should be forwarded to the Claims Division 
of this Office for direct settlement. See letter addressed to you under 
date of November 14, 1952, B-38066, B-45459, respecting payments 
to discharged personne!. 
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[B-112178] 


Contracts—Atomic Energy Commission Contractors— 
Examination of Records by the General Accounting 


Office 


A “subcontract” as that term is used in the Independent Offices Appropriation 
Act of 1953, in connection with the requirement that Atomic Energy Commission 
contracts negotiated without advertising contain a provision that the Comptroller 
General shall have the right to examine all pertinent records of contractors or 
subcontractors, may be construed as meaning any purchase order or agreement 
to perform all or any part of the work or to make or furnish any materials required 
for the performance of a contract with the United States and includes subcon- 
tracts which are let after competitive bidding. 


The term “subcontract” as used in the Independent Offices Appropriation Act 
of 1953, in connection with the requirement that Atomic Energy Commission 
contracts negotiated without advertising contain a provision that the Comptroller 
General] shall have the right to examine all pertinent records of contractors or 
subcontractors, includes purchase orders for standard commercial off-the-shelf 
items required in the performance of the prime contract however, purchase orders 
under $1,000 and subcontracts and purchase orders for public utility service at 
rates established for uniform applicability to the general public may be excluded, 
also there may be excluded contracts and purchase orders which the prime con- 
tractor enters into for general inventory items not specifically identifiable with 
work under the prime contract. 


The term “subcontract” as used in the Independent Offices Appropriation Act 
of 1953, in connection with the requirement that Atomic Energy Commission 
contracts negotiated without advertising contain a provision that the Comptroller 
Genera! shall have the right to examine all pertinent records of a contractor or 
any of his subcontractors, refers to subcontractors having an immediate con- 
tractual relationship to the prime contractor and not to subsequent tiers of sub- 
subcontractors. 


The requirement in the Independent Offices Appropriation Act of 1953, that all 
Atomic Energy Commission contracts negotiated without advertising contain a 
provision that the Comptroller General shall have the right to examine the 
pertinent records of contractors and subcontractors, specifically refers to con- 
tracts thereafter negotiated and should not be given retroactive effect to prior 
transactions under a contract or to previously executed subcontracts. 


The requirement in the Independent Offices Appropriation Act of 1953, that all 
Atomic Energy Commission contracts negotiated without advertising contain a 
provision that the Comptroller General shall have the right to examine the 
pertinent records of contractors and subcontractors, applies to all contracts and 
subcontracts which may require the expenditure of public funds, either directly 
or as a direct consequence of the contracts, and therefore, the provision should 
be included in leases of Government-owned housing or commercial facilities at 
Government installations. 


Under the Independent Offices Appropriation Act of 1953, which requires that 
all Atomic Energy Commission contracts negotiated without advertising provide 
that the Comptroller General shall have access to and the right to examine the 
pertinent records of contractors and subcontractors for a period of three years 
after final payment, a provision may be included in contracts, which the Com- 
mission determines would be unduly burdensome on subcontractors if the reten- 
tion period were measured by the date of final payment under the prime contract, 
for the retention of subcontractor’s records for three years after final payment 
under the subcontracts. 


Appropriations made in the Independent Offices Appropriation Act of 1953 for 
the Atomic Energy Commission are not available for payments under contracts 
negotiated without advertising which contain a formula for reimbursement of 
overhead expenses that precludes an audit by the General Accounting Office of 
any transactions under such contracts. 
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Comptroller General Warren to the Chairman, Atomic Energy 
Commission, December 8, 1952: 


Reference is made to your letter of October 3, 1952, requesting 
an opinion concerning several questions which have arisen in con- 
nection with certain provisions contained in the Independent Offices 
Appropriation Act, 1953, 66 Stat. 396, which read as follows: 


No part of the appropriations herein made to the Atomic Energy Commission 
shall be available for payments under any contract hereafter negotiated without 
advertising by the Commission, except contracts with any foreign government 
or any agency thereof and contracts for source material with foreign producers, 
unless such gontract includes a clause to the effect that the Comptroller General 
of the United States or any of his duly authorized representatives shall until the 
expiration of three years after final payment have access to and the right to 
examine any directly pertinent books, documents, papers, and records of the con- 
tractor or any of his subcontractors engaged in the performance of and involving 
transactions related to such contracts or subcontracts: Provided, That no part of 
such appropriations shall be available for payments under any such contract 
which includes any provision precluding an audit by the General Accounting 
Office of any transaction under such contract. 

It is stated in your letter that the Commission has experienced 
considerable difficulty in attempting to define the term “subcontract” 
as contemplated by the above statute and you ask advice concerning 


the meaning of that term. You also ask— 


A. Is the proviso intended to cover subcontracts which are let after competitive 
OMe Bees the term subcontract include purchase orders issued by the prime 
contractor for standard commercial “off-the-shelf” items required in the per- 
formance of a contractor’s work? 

C. Does the term subcontract include contracts or purchase orders which the 
prime contractor may enter into for general inventory items not specifically 
identifiable with his work under the prime contract? 

The first proviso of the instant statute is similar to that contained 
in Public Law 921, 81st Congress, 64 Stat. 1257, relative to contracts 
negotiated pursuant to the First War Powers Act, 1941, 55 Stat. 838, 
and Public Law 245, 82d Congress, relative to contracts negotiated 
under the Armed Services Procurement Act of 1947, 62 Stat. 21, 
and the Federal Property and Administrative Services Act of 1949, 
63 Stat. 377. The applicable legislative histories clearly disclose that 
the provisions contained in these earlier acts were intended, among 
other things, to afford a means whereby the Congress could be informed 
of any excessive or unreasonable payments to contractors holding 
negotiated contracts and to serve as a deterrent to the making of 
contracts providing for unreasonable profits to Government 
contractors. 

It is not believed that the term “subcontract” as used in such legis- 
lation can be given a definition which will cover every situation which 
might arise. However, such legislation is somewhat related to the 
Renegotiation Act of 1951, 65 Stat. 7, 10, which act is designed to 
eliminate excessive profits from Government contracts and related 
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subcontracts. A subcontract is defined, in part, in section 103 (g) 
thereof as meaning any purchase order or agreement to perform all 
or any part of the work or to make or furnish any materials required 
for the performance of any contract with the United States. Such 
definition may serve as a guide in determining the meaning of the 
term “subcontract” as it appears in that portion of the Independent 
Offices Appropriation Act, 1953, quoted above. See also section 3b 
of the Contract Settlement Act of 1944, 58 Stat. 650. 

While subcontracts let after competitive bidding would, in most 
instances, represent the lowest prices obtainable, I find no basis to 
exclude such subcontracts from the provisions of the statute which 
are comprehensive in reference to subcontracts. Consequently, 
question 1 (A) above is answered in the affirmative. 

The term “subcontract” likewise includes purchase orders for stand- 
ard commercial off-the-shelf items required in the performance of 
the prime contract. However, this Office will interpose no objection 
if the term “subcontract” be construed as excluding purchase orders 
under $1,000 and subcontracts and purchase orders for public utility 
service at rates established for uniform applicability to the general 
public. Your question 1 (B) is answered accordingly. 

Question 1 (C) is answered in the negative. 

Your further questions and your comments thereon will be set 
forth and answered in the order presented in your letter. 


2. We have taken the term subcontract as used in the first proviso to refer 
only to subcontractors having an immediate contractual relationship to the prime 
contractor and not to subsequent tiers of sub-subcontractors. We would ap- 
preciate your decision as to the correctness of our view on this point. 


Since the proviso is limited to the contractor or any of “his” sub- 
contractors, your view on this point is correct. 


3. The Commission will be negotiating a number of supplements to contracts 
executed prior to July 1, 1952 for the purpose of obligating additional funds, 
changing the nature or scope of the work or amending other terms of existing 
contracts. We plan to include in many of the supplements negotiated after 
July 1, 1952 a provision relating to examination of records which meets the 
requirements of our appropriation provision. It is our view, however, that the 
appropriation provision should not be given retroactive effect in respect to prior 
transactions under the contract or to previously executed subcontracts. We 
would appreciate your decision as to the correctness of our view on this point. 


The proviso specifically refers only to contracts thereafter nego- 
tiated. Compare, in this connection, the language of section 1 of 
Public Law 921, supra. Consequently, with respect to prior trans- 
actions under the contract or to previously executed subcontracts, 
the provision need not be applied retroactively. 

4. Are the provisos in our appropriation act applicable to contracts and sub- 
contracts under which no payment of government funds is required? Examples 
of contracts and subcontracts in this category would be leases of government- 
owned housing or commercial facilities at several of our major installations. It 


will be noted that while no payment of government funds to the contractor or 
subcontractor is contemplated under such arrangements, the Commission or 
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its prime contractor may in such arrangements undertake certain obligations, 
e. g. maintenance of the facilities or provision of utility services, which do require 
the expenditure of government funds. 

The provision is required by the terms of the statute to be included 
in any contract negotiated after its effective date if the contract 
obligates or may obligate the Government to make payments under 
such contract from funds made available by the Independent Offices 
Appropriation Act, 1953. While technically no payments are to be 
made “under” the contracts you describe, payments will be made as 
a direct consequence of the contracts and, therefore, the provision 
should be included. 

With respect to question No. 5, the General Accounting Office 
recently advised the Secretary of Defense and the Administrator of 
General Services that no objection would be made to the inclusion in 
experimental, developmental, and research contracts of a provision 
requiring subcontractors to retain their records only for three years 
following final payment under their subcontracts. While that advice 
concerned only those types of contracts—it being stated at that time 
that the difficulty arose particularly under such contracts—this 
Office would not object to the insertion of a similar provision in any 
contract where your Commission determines that it would be unduly 
burdensome to require the retention of records by subcontractors for 
a longer period measured by final payment under the prime contract, 
unless a longer period is required by other law. 

With respect to question No. 6, unless the contracts you refer to 
as containing a definite formula for reimbursement of overhead 
purport to preclude an audit by the General Accounting Office of any 
transaction thereunder, the proviso in question has no application 
thereto. If they do include such a provision then by the express and 
clear language of the proviso the appropriations made to the Atomic 
Energy Commission in the Independent Offices Appropriation Act, 
1953, are not available for payments under such contracts. 


[B-112754] 


Traveling Expenses—Transfers—Leave on Arrival at 


Duty Station—Resignation Prior to Reporting for 
Duty 


While section 1 of the Administrative Expenses Act of 1946, and section 4 of 
Executive Order No. 9805,.as amended, promulgating regulations under the act, 
provide for the transfer of employees at Government expense when “‘in the interest 
of the Government,’ an employee who traveled to the city to which he was 
transferred and requested to be placed on sick leave but who resigned prior to 
actual entrance upon duty, may not be regarded as having performed travel ‘in 
the interest of the Government” so as to be allowed reimbursement under the act 
for the traveling expenses. 
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Acting Comptroller General Yates to Ethelreda C. Fesmire, 
National Labor Relations Board, December 8, 1952: 


Reference is made to your letter of November 10, 1952, trans- 
mitting a voucher in favor of Philip Licari, covering his claim for 
travel expenses incurred incident to a permanent transfer of duty 
station from Santurce, Puerto Rico, to Chicago, Illinois, as an em- 
ployee of the National Labor Relations Board, and requesting a 
decision as to whether the voucher may be certified for payment. 
The voucher is for reimbursement in the amount of $6.25, and for 
other travel expenses represented by transportation request No. 
LR 17,929, in the amount of $145.10. 

You state that in accordance with Transfer Order No. 53-3274, 
Mr. Licari departed from Santurce, Puerto Rico, at 11:45 p. m. 
September 1, 1952, to accomplish his transfer to Chicago, Lllinois, 
and arrived in Chicago at 8 p. m. on September 2, 1952, after having 
remained in New York from 6 a. m. until 5 p. m. on September 2, 
1952, for personal reasons; that on September 3, 1952, he reported 
by telephone to the National Labor Relations Board’s regional office 
in Chicago, and requested to be recorded as absent on sick leave, 
but was recorded as absent on annual leave pending receipt of a 
satisfactory medical certificate; and that without returning to duty, 
he submitted his resignation, effective November 7, 1952, and his 
resignation was accepted. 

Your doubt in the matter is ‘‘as to whether a transfer is consum- 
mated when the employee arrives at the city to which he is trans- 
ferred but does not actually report for duty and subsequently resigns 
without having reported for duty.” In other words, the doubt 
may be stated to be whether the transfer was in the interest of the 
Government. 

Section 1 of the Administrative Expenses Act of 1946, 60 Stat. 
806, and section 4 of Executive Order No. 9805, promulgating regula- 
tions under the act, provide for transfers of employees at Government 
expense when “in the interest of the Government.” This Office 
takes the position that where, as in the present case, an employee 
travels to the city to which he is transferred and resigns prior to his 
actual entrance upon duty, such travel properly may not, in the 
absence of a conclusive showing to the contrary, be regarded as hav- 
ing been performed in the interest of the United States, within the 
purview of the cited law. Accordingly, on the basis of the present 
record, the submitted voucher, which is returned herewith, may not 
be certified for payment. 

Also, you are advised that the use of a Government transportation 
request for the involved travel under the recited facts constitutes an 
unauthorized charge against appropriated funds and appropriate 
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administrative action should be taken to obtain refund from the 
traveler of the amount involved. This Office should be advised 
when such action shall have been taken. 


[B-112840] 


Vending Machines—Operation by Employee Groups 
and Blind Persons—Disposition of Receipts 

Blind persons who are granted permission to operate vending stands on Govern- 
ment-owned or controlled property, under the act of June 20, 1936, and who, 
with the administrative approval of the agency concerned, operate vending 
machines as part of or in conjunction with the operation of such stands, may 


retain the proceeds derived from the machines, whether the machines are situated 
adjacent to the vending stands or located in some other part of the building. 


Where contractual arrangements for the installment purchase, installation, 
and operation of vending machines on Government-owned or controlled property 
are made by employee groups with administrative approval and with the under- 
standing that any funds received by such groups from the operation of the ma- 
chines could be retained by the employees for general welfare activities, the 
General Accounting Office will not object to the continued use of such funds for 
employee general welfare activities pending the enactment of clarifying legisla- 
tion, even though the legal authority of administrative officials to agree to such 
arrangements is doubtful in view of the miscellaneous receipt deposit require- 
ments of section 3617, Revised Statutes. 


Comptroller General Warren to the Postmaster General, December 


10, 1952: 


Reference is made to your letter of November 17, 1952, with 
enclosure, in which you refer to Office decision of August 29, 1952, 
B-111086, 32 Comp. Gen. 124, to the Attorney General, relative 
to the disposition of proceeds derived from the installation and 
operation of vending machines on Government-owned or controlled 
property, and request a decision on three questions hereinafter set 
forth. 

You cite the act of June 20, 1936, 49 Stat. 1559, often referred to 
as the Sheppard-Randolph Act, which authorizes blind persons to 
operate vending stands in Federal buildings, and state that, in 
accordance therewith, blind pcrsons operate stands in the lobbies of 
Government-owned post office buildings under your administration, 
but that sales thereat have been limited to goods of a “dry’’ nature 
under the provisions of section 2 (a) (4) thereof. It is stated further 
that, recently, the Department approved the installation of soft 
drink vending machines in both Government-owned and leased prem- 
ises On an experimental basis; that, in the case of these properties 
where a blind-operated stand has been functioning, the postmaster 
has been instructed to determine the location of such machines and 
to have the operation and servicing thereof under the direction of 
the operator of the stand, the profits accruing to that person subject 
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to the regulations of the State Licensing Agency designated by the 
Office of Vocational Rehabilitation to supervise the operation of such 
stands; and that, where there is no stand operated by a blind person, 
postal employees, as a group or through a representative committee, 
have been permitted, subject to the approval of the postmaster, to 
handle arrangements for installing and servicing the vending machines, 
with profits, if any, to be used for general welfare activities and 
not to accrue to any individual. 

It is explained in the letter enclosing a copy of letter from the 
Secretary of the United National Association of Post Office Clerks 
that postal employee groups of the Philadelphia, Pennsylvania, Post 
Office, with approval of the Department, entered into a contract 
with Muzak Company for the installation of piped-in music to the 
said Post Office, and that, in addition to a partial payment of approxi- 
mately $3,500, a balance of over $9,000 and monthly operating charges 
remain to be paid from the proceeds to be derived from the machines. 
It is also indicated to be your understanding that employee groups 
at other post offices have entered into contracts for the purchase of 
vending machines, which contracts contemplate payment therefor 
on an installment basis from the profits to be derived from the opera- 
tion thereof. 

In view of the above, you request decision as follows: 


1. In the event permission is granted to a blind person to operate a vending 
stand in a building under the administration of the Post Office Department in 
accordance with the provisions of the Sheppard-Randolph Act, may the proceeds 
accrue to the operator of the stand? 


a. If the vending machine is immediately adjacent to the vending stand? 
b. If the vending machine is located in some other portion of the building? 


2. If there is no stand in the building operated under the provisions of the 
Sheppard-Randolph Act, may the profits of vending machines in the building be 
used for general welfare activities of the employees, or must they be deposited 
into the Treasury as Miscellaneous Receipts? 

3. If your answer to question number two (2) is to the effect that said profits 
must be deposited in the Treasury of the United States, may such action be held 
in abeyance pending the liquidation of contractual obligations entered into by 
postal personnel on the assumption that those profits could be used for such 
purpose? 


Section 1 of the act of June 20, 1936, supra. provides: 


That for the purpose of providing blind persons with remunerative employment, 
enlarging the economic opportunities of the blind, and stimulating the blind to 
greater efforts in striving to make themselves self-supporting blind persons 
licensed under the provisions of this Act shall be authorized to operate vending 
stands in any Federal building where, in the discretion of the head of the depart- 
ment or agency in charge of the maintenance of the building, such vending stands 
may be properly and satisfactorily operated by blind persons. 


In view of such language and of the nature and purpose of the stat- 
ute, uf it be administratively determined desirable for blind persons 
to operate vending machines as a part of, or in conjunction with the 
operation of, a vending stand, it would appear immaterial whether 
the vending machines are situated adjacent to a vending stand or 
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located in some other part of the building. Accordingly, parts a and 
b of question 1 are answered in the affirmative. 

With respect to your second question, it was stated in the referred- 
to decision of August 29, 1952, that funds derived by the Government 
from the installation and operation of vending machines on Govern- 
ment-owned or controlled property are funds received “for the use 
of the United States” within the meaning of that phrase as used in 
section 3617, Revised Statutes, 31 U. S. C. 484, and, as such, are 
required to be deposited into the Treasury of the United States as 
miscellaneous receipts, in the absence of express statutory authority 
to the contrary. It was therein concluded that the funds so received 
by the Federal Bureau of Investigation from the installation of 
vending machines are required to be so deposited. 

However, in the matter under consideration it appears that con- 
tractual arrangements for the installment purchase, installation, 
and operation of vending machines at various post offices were made 
by postal employee groups with administrative approval, and with 
the understanding that any proceeds received by the employee groups 
from the operation of the machines could be retained by them. While 
the legal authority of the administrative officials to have agreed 
to such an arrangement is doubtful, it has been concluded that this 
Office will interpose no objection to the continued use of proceeds 
derived by employee groups from the operation of such machines 
for employee general welfare activities pending further action in the 
matter by the Congress in the form of clarifying legislation as 
recommended in the report of this Office to the Congress, August 
10, 1949, B-45101. 

In view of the answer to question 2, answer with respect to the 
third question appears unnecessary. 


[B-106914] 


Officers and Employees—Suspension in Interest of 
National Security—Recredit of Annual Leave Upon 
Reinstatement 


An employee who is suspended in the interest of national security pursuant to 
the act of August 26, 1950, may be granted the annual leave to his credit at the 
date of suspension, in lieu of leave without pay, and upon restoration to duty 
the leave so used may be restored to the employee’s credit in lieu of the payment 
of compensation for the period covered by the leave. 31 Comp. Gen. 325, 
modified. 


Comptroller General Warren to the Secretary of State, December 
11, 1952: 


Reference is made to letter of October 13, 1952, from the Deputy 
Under Secretary requesting further consideration of a question 
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concerning the recredit of annual leave to employees who, in the 
interest of national security, have been suspended from the service 
under the provisions of the act of August 26, 1950, Public Law 733, 
64 Stat. 476, 477, and subsequently restored to duty, which matter was 
the subject of Office decision of January 23, 1952, 31 Comp. Gen. 325. 

In the above decision it was concluded that “where an employee 
is placed on leave with pay prior to action taken pursuant to Public 
Law 733 to suspend the employee without pay in the interest of 
national security, and the employee subsequently is restored to 
duty and allowed compensation for the period of suspension without 
pay, it must be held that Public Law 733 may not be considered as 
authority for the adjustment of leave covering a period during which 
leave with pay was taken prior to the suspension without pay under 
Public Law 733.” 

The letter of October 13, is, in pertinent part, as follows: 


It was the view of the Department that the statute here involved was dis- 
cretionary and permissive and therefore did not preclude the suspension of 
personnel of the Department and the Foreign Service thereunder with pay if the 
individuals had leave to their credit. It may be stated that all security cases 
which have arisen in the Department and in the Foreign Service since the passage 
of this law have been handled in accordance with the provisions thereof; that is 
to say, the employee has been suspended, granted leave if he had leave to his 
credit and requested it, notified of the reasons for his suspension, granted an 
opportunity to submit any statements or affidavits, granted a hearing, ete. 

The aforementioned manner of handling security cases would not appear to 
conflict with the last paragraph of your decision B—106914, January 23, 1952, 
31 Comp. Gen. 325, wherein it speaks of an employee who is placed on leave with 
pay prior to action taken pursuant to Public Law 733, since the action taken was 
pursuant to and in accordance with said statute. 

Public Law 733 deals specifically with and was intended to apply 
primarily to instances in which employees are suspended without 
pay. When a person is suspended without pay thereunder and 
subsequently is reinstated, the act provides that he “shall be allowed 
compensation for all or any part of the period of such suspension * * * 
in an amount not to exceed the difference between the amount such 
person would normally have earned during the period of such sus- 
pension * * * at the rate he was receiving on the date of suspension 
* * * and the interim net earnings of such person * * *.” In 
other words, the act contemplates that a person suspended without 
pay but later reinstated shall be made whole on account of any com- 
pensation losses during the period of suspension. Cf. Office decision of 
August 30, 1951, B—105001, 31 Comp. Gen. 58, wherein it was held 
that, when an employee is allowed compensation for a period of sus- 
pension or termination from the service under Public Law 733, it is 
mandatory that he be credited with annual and sick leave for such 
period. Also, of course, any leave which had accrued as of the date of 
his suspension remains to his credit. 

It is understood from the letter of October 13, that the State 


Department merely desires that, after an employee has been suspended 
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under Public Law 733, he be permitted, if he so requests, to use 
annual leave to his credit at the date of suspension in lieu of remaining 
in a leave without pay status, with the then understanding that, if 
he subsequently is reinstated, the annual leave so used will be restored 
to his credit in lieu of the payment of compensation for the period 
involved. The effect of complying with such request would merely 
place the employee in the same position as if he had remained in a 
leave without pay status and likewise would involve no additional 
cost to the Government. 

The matter has been reconsidered in the light of the additional 
information contained in the letter of October 13, 1952, and it is 
concluded that this Office no longer will object to the recredit by the 
Department of annual leave granted to and used by an employee 
during the period of his suspension when such suspension was made 
pursuant to the provisions of Public Law 733. The decision of 
January 23, 1952, 31 Comp. Gen. 325, is modified accordingly. 


[B-112173] 


Transportation—Household Effects—Commutation— 
Rented Truck Driven by Hired Driver 


An employee who, upon a permanent change of station within the United States, 
moved his household effects in a rented truck driven by a hired driver may be 
reimbursed, under Executive Order No. 9805, as amended by Executive Order 
No. 10196, at the commuted rate for the shipment of the household effects. 


Comptroller General Warren to Edward B. Garvey, Department of 
Agriculture, December 16, 1952: 


Reference is made to your letter of October 3, 1952, requesting a 
decision as to the propriety of certifying for payment, under Executive 
Order No. 9805, as amended, a voucher transmitted therewith, stated 
in favor of Elvin D. Dressel, an employee of the Soil Conservation 
Service, in the sum of $181.91, representing the commuted cost of 
transportation of household goods upon a change of station within 
the United States—the employee having effected the movement by 
means of a rented truck with hired driver, the expense of which 
amounted to $31.25. 

Executive Order No. 9805, effective November 1, 1946, issued pur- 
suant to the Administrative Expenses Act of 1946, 60 Stat. 806, pro- 
vided in section 12 that, in reimbursing an employee upon a com- 
muted basis for the expenses of transportation of his household goods 
incident to transfer within the United States, “The amount payable 
shall be the product o1 the applicable rate and net weight of house- 
hold goods and personal effects actually shipped by carrier for the 
employee * * *.” In view thereof it was held in various Office deci- 
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sions that the commutation of expenses was applicable only to cases 
of shipment by carrier, common or private, involving substantial 
expense. See 28 Comp. Gen. 41. Effective September 23, 1950, 
the above-quoted provision of section 12 of Executive Order No. 9805 
was amended by Executive Order No. 10196 to eliminate the phrase 
“shipped by carrier for the employee” and substitute therefor the 
word “transported.” The provision consequently now reads, “The 
amount payable shall be the product of the applicable rate and the 
net weight of household goods and personal effects actually trans- 
parted. * ° 9” 

The apparent purpose of the amendmeat of the Executive order— 
by eliminating from consideration the mode of shipment, and. conse- 
quently. whether substantial expense had been incurred—was no 
doubt to extend the application of the commuted method of reim- 
bursement. In view thereof, and as the case presented involves reim- 
bursement of expenses incurred for the movement of household effects 
incident to a transfer within the United States, so as to otherwise be 
within the purview of section 12 of Executive Order No. 9805, it 
must be concluded that the commuted method of reimbursement is 
for application, and the voucher may be certified for payment in the 
amount found due under the applicable schedule of the Executive 
order. 

It may also be pointed out that, insofar as the above is in conflict 
with prior decisions involving the amendatory language of Executive 
Order No. 10196 relative to section 12 of Executive Order No. 9805 
the earlie: decisions will no longer be considered as controlling. (See 
B-108627, April 30, 1952; and B-111581, September 24, 1952, 32 
Comp. Gen. 138). 


[B-111704] 


Pay—Submarine Duty—Entitlement During Periods 
of Absence From Submarines 


Under section 204 (a) of the Career Compensation Act of 1949, and Executive 
Order No. 10152 issued pursuant thereto, members of the uniformed services 
who are attached to submarines are not entitled to incentive pay for the per- 
formance of submarine duty for any part of any period of absence of sixteen days 
or more from the submarine, whether on temporary additional duty, leave, or 
otherwise. 


Assistant Comptroller General Yates to the Secretary of Defense, 
December 17, 1952: 


There is before this Office the matter of payment to members of 
the uniformed services of incentive pay for hazardous duty on board 
submarines during periods of absence from the submarines to which 
the members are attached, 
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Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, 810, provides that: 


Subject to such regulations as may be prescribed by the President, members 
of the uniformed services entitled to receive basic pay shall, in addition thereto, 
be entitled to receive incentive pay for the performance of hazardous duty re- 
quired by competent orders. The following duties shall constitute hazardous 
duties: 

* * * * * . * 


(2) duty on board a submarine, including submarines under construction from 
the time builders’ trials commence; * * * 


Executive Order No. 10152, August 17, 1950, was issued pursuant to 
authority of the above subsection. Sections 6 and 12 of the said 
Executive order are as follows: 


Sec. 6. Members who, pursuant to competent orders, are attached to a sub- 
marine which is in an active status, including a submarine under construction 
from the time builders’ trials commence, shall be entitled to receive incentive 
pay for the performance of submarine duty. The term “builders’ trials’’ shall be 
construed to mean trials conducted underway or in free route. 


* * * * * * * 


Sec. 12. The Secretaries concerned are hereby authorized to prescribe such 
supplementary regulations not inconsistent herewith as they may deem neces- 
sary or desirable for carrying out these regulations, and such supplementary 
regulations shall be uniform for all the services to the fullest extent practicable. 


Supplementary regulations relative to incentive pay for submarine 
duty, issued under the authority of the above section 12, are con- 
tained in paragraph 54100, Bureau of Supplies and Accounts Manual. 
Prior to the issuance of Instruction Memorandum 22-6, July 3, 1952, 
subparagraph 54100-2, of the said manual reads as follows: 


ABSENCE FROM SUBMARINE. Members are entitled to otherwise 
proper credit of submarine pay for periods of authorized leave and temporary 
additional duty if not detached from the submarine. 

The said Instruction Memorandum 22-6, revised the above subparagraph to 
read: 

ABSENCE FROM SUBMARINE 

a. Leave. Members are entitled to otherwise proper credit of submarine pay 
for periods of authorized leave if not detached from the submarine. 

b. Temporary Additional Duty. Members are entitled to otherwise proper 
credit of submarine pay for periods of temporary additional duty if not detached 
from the submarine provided the temporary additional duty is less than 20 
weeks in duration exclusive of leave and travel time authorized by the orders. 
No submarine pay will be credited for any part of the period of absence under the 
orders if the temporary additional duty is of 20 weeks or more duration. In 
the case of members ordered to schools in a temporary additional duty status, 
the orders will normally specify the length of the course of instruction and no 
submarine pay will be credited for any part of the period of absence under the 
orders if the duration of the course is 20 weeks or more. If the duration of the 
course is not specified in the orders, no submarine pay will be credited during 
the period of absence unless and until it is determined that the course is of less 
than 20 weeks duration. 


It is understood that prior to the above revision, credits of sub- 
marine pay were continued for periods as long as 14 months during 
which members were assigned to temporary additional duty at 
activities other than on board submarines. 

The law requires duty on board a submarine for entitlement to 
submarine pay. Executive Order No. 10152, supra, issued pursuant to 
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that law, states that members who are attached to a submarine shall 
be entitled to receive incentive pay for the performance of submarine 
duty. The Executive order must be read as complementing the law, 
rather than setting aside any requirement thereof, and thus must be 
construed as meaning that submarine pay accrues to a member 
attached to a submarine for duty on board a submarine. Hence, the 
law and the Executive order contain no basis for entitlement to sub- 
marine pay except by reason of duty on board a submarine. Depart- 
mental regulations supplementing the Executive order also must be 
consistent with the law and the Executive order and, of course, any 
such supplementary regulation purporting to grant submarine pay 
under conditions not contemplated by the statute is ineffective. 

It has been recognized that the phrase “duty on board a sub. 
marine” is not such a restrictive one necessarily to contemplate 
physical presence aboard a submarine 24 hours a day or 30 days a 
month and it seems reasonably apparent that it is not the intent of 
the law that every period of absence from a submarine, however brief, 
shall be excluded from the time creditable for submarine pay purposes. 
The statute reasonably may not be viewed, however, as contemplat- 
ing more than brief absences without breaking the continuity of duty 
“on board a submarine.” In that connection it is noted that sec- 
tion 206 of the Career Compensation Act of 1949, 63 Stat. 811, 
provides that “Under such regulations as the President may pre- 
scribe,” enlisted persons of the uniformed services shall be entitled 
to additional pay (at rates prescribed therein) while on sea duty and 
that section 2 of Executive Order No. 10168, October 11, 1950, issued 
pursuant to the said section 206, provides in pertinent part that: 


For additional-pay purposes, and except as otherwise provided in section 3 
hereof, sea duty shall mean duty performed by enlisted members: 

(a) While permanently assigned to a vessel, other than a vessel restricted to 
service in the inland waters of the United States or a non-self-propelled vessel, 
pursuant to orders issued by competent authority, including periods not in excess 
of fifteen consecutive days each while on temporary additional duty ashore. 

It reasonably appears that the President’s formula, set forth in 
the above Executive order, for periods of absence on temporary addi- 
tional duty which do not affect the right to sea duty pay, presents a 
fair basis for comparison in determining a reasonable limit on absences 
from a submarine during which the right to submarine pay may 
continue. That is particularly true since both submarine pay and 
sea duty pay are provided by the same act, and the President is 
granted authority in each instance to prescribe appropriate regula- 
tions. Moreover, submarine duty is factually closely related to se¢ 
duty; normally submarine duty by an enlisted man would connote 
sea duty also. It is concluded, therefore, that subparagraph 54100-2 
of the Bureau of Supplies and Accounts Manual is inconsistent with 
the provisions of Executive Order No. 10152 relating to submarine pay 
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and with the provisions of the statute authorizing such pay. Adopt- 
ing the 15 day limit fixed in the said Executive order relating to sea 
duty pay as likewise a reasonable limit on submarine pay under the 
statute, this Office would not be justified in further recognizing a right 
to submarine pay for any part of absences of a longer duration. 

Accordingly, this Office will take exception to payments hereafter 
made representing incentive pay for the performance of submarine 
duty for periods of absence, whether on temporary additional duty, 
leave, or otherwise, of 16 days or more away from a submarine, 
regardless of the fact that the member may continue to be attached 
to the submarine. 


In view of the special interest in this subject heretofore expressed 
by the Preparedness Subcommittee, Committee on Armed Services, 
United States Senate, a copy of this letter is being sent to the Chair- 
man of that Subcommittee. 


[B-108267] 


Enlistment Allowance and Reenlistment Bonus— 
Career Compensation Act of 1949, As Amended 


A member of the Navy or Marine Corps who enlisted or reenlisted prior to the 
date of enactment of the Career Compensation Act of 1949, and who voluntarily 
extended his enlistment for one year effective subsequent to that date and later 
extended it for an aggregate of two or more years, may be regarded as a member 
who reenlisted for two or more years following a discharge from an enlistment 
prior to the enactment of the 1949 act, and therefore entitled to the enlistment 
allowance or reenlistment bonus under subsection 207 (d) of the 1949 act, as 
amended. 


A member of the Navy or Marine Corps who enlisted or reenlisted prior to the 
date of enactment of the Career Compensation Act of 1949, and who voluntarily 
extended his enlistment effective subsequent to that date for a period of one 
year, may be considered to have been discharged from an enlistment prior to the 
effective date of the 1949 act, and therefore entitled upon reenlistment within 
three months to the enlistment allowance or reenlistment bonus under option 
one of subsection 207 (d) of the 1949 act, as amended. 


A member of the Navy or Marine Corps who voluntarily extends his enlistment 
for a period of two years and then enters into a second two year extension for an 
aggregate four years, may be regarded under the act of August 22, 1912, as 
amended, as having originally reenlisted for a four-year period, and therefore 
entitled to the lump-sum reenlistment bonus provided by subsection 207 (a) of 
the Career Compensation Act of 1949, as amended, for a four-year reenlistment. 


Comptroller General Warren to the Secretary of Defense, Decem- 
ber, 22, 1952: 


Reference is made to your letter of February 21, 1952, with enclos- 
ure, wherein you request decision on several questions relative to the 
proper application of the provisions of section 207 of the Career 
Compensation Act of 1949, 63 Stat. 811, 812, as amended by the act 
of October 26, 1951, Public Law 217, 65 Stat. 653, 37 U.S. C. 238, io 
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cases involving extensions of enlistments of members of the Navy and 
Marine Corps under the provisions of the act of August 22, 1912, 
37 Stat. 331, as amended, 34 U.S. C. 184. 


The said section 207, as amended, reads, in pertinent part, as 
follows: 


(a) Members of the uniformed services who enlist under the conditions set 
forth in subsection (b) of this section within three months from the date of their 
discharge or separation, or within such lesser period of time as the Secretary 
concerned may determine from time to time, shall be paid a lump-sum reenlistment 
bonus of $40, $90, $160, $250, or $360 upon enlistment for a period of two, three, 
four, five, or six years, respectively; and, upon enlistment for an unspecified 
period of time amounting to more than six years a lump sum reenlistment bonus 
of $360 shall be paid, and, upon the completion of six years’ enlisted service in 
such enlistment, for each year thereafter a lump sum payment of $60 shall be 
made in advance, subject to the limitation that the total amount paid shall not 
exceed $1,440 * * *. 

(b) For the purpose of payment of the reenlistment bonus authorized by sub- 
section (a) of this section, enlistment in one of the Regular services following (1) 
compulsory or voluntary active duty in such service, or (2) extended active duty 
of one year or more in a Reserve component of such service, shall be considered 
a reenlistment. 

(c) Enlisted persons of the uniformed services, who, prior to expiration of the 
period for which they have reenlisted, extend their reenlistment to any one of the 
longer enlistment periods mentioned in subsection (a) of this section, shall be 
paid the sum of $20 for each year of such extension subject to the limitations 
contained in subsection (a) of this section. 

(d) Notwithstanding the provisions of subsection (a) of this section, a member 
of the uniformed services who reenlists within three months after being discharged 
from the enlistment entered into prior to the date of enactment of this Act, or 
who reenlists within three months after being relieved from active service as a 
commissioned officer or warrant officer under appointment made prior to the 
date of enactment of this Act if such commissioned or warrant service immediately 
followed enlisted service, shall be entitled to receive either (1) enlistment allow- 
ances in the amount and under the provisions of law in effect immediately prior 
to the date of enactment of this Act, or (2) reenlistment bonus in the amount 
and under the provisions of this section, whichever is the greater amount: Pro- 


vided, That the enlistment allowance payable under (1) hereunder shall in no 
event exceed $300. 


The act of August 22, 1912, as amended, 34 U. S. Code 184, supra, 
provides as follows: 


The term of enlistment of any enlisted man in the Navy and Marine Corps: 
including enlistment for minority, may, by his voluntary written agreement» 
under such regulations as may be prescribed by the Secretary of the Navy with the 
approval of the President, be extended for a period of either one, two, three, or 
four full years from the date of expiration of the then existing term of enlistment, 
and subsequent to said date such enlisted men as extend the term of enlistment 
as authorized in this section shall be entitled to and shall receive the same pay 
and allowances in all respects as though regularly discharged and reenlisted 
immediately upon expiration of their term of enlistment, and such extension shall 
not operate to deprive them upon discharge at the termination thereof of any 


right, privilege, or benefit to which they would be entitled at the expiration of 
the former term of enlistment. 


Your first question relates to a member who entered into an en- 
listment or reenlistment prior to October 12, 1949 (the date of 
enactment of the Career Compensation Act of 1949) which was 
voluntarily extended for a period of one year, the extension becoming 
effective subsequent to October 12, 1949. Prior to the expiration of 
such extension of enlistment, a second agreement was entered into, 
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making the extension an aggregate of two or more years. You 
request decision as to whether, upon execution of the second agree- 
ment to extend his enlistment, such a member is entitled to the 
benefits of subsection (d) of section 207, supra. 

In considering the provisions of the said act of August 22, 1912, it 
was indicated in decision of January 25, 1928, 7 Comp. Gen. 439, 
that there being no statutory authority for an enlistment of one year, 
no right to an enlistment allowance could accrue upon an extension of 
an enlistment for one year; but, in view of other provisions contained 
in the same act authorizing the payment of enlistment allowance to 
enlisted men of the Navy based on the “aggregate” of extensions, it 
was held that where such an enlisted man extends his enlistment for 
one year and during the period of that extension again extends it for 
one year, he is, on the date of the latter agreement, in exactly the 
same status for enlistment allowance purposes as if he had originally 
extended his enlistment for two years. Hence, upon his second 
extension, the member referred to in your question became entitled 
to an enlistment allowance on exactly the same basis as though he 
originally had extended such enlistment for a period of two years in 
which event he would have been entitled to the benefits of the said 
er tion (d) of section 207 of the Career Compensation Act of 1949; 
i. e., since under the 1912 act a member who extends his enlistment is 
caditied to the same pay and allowances as though regularly dis- 
charged and reenlisted, he would be considered as a member who 
reenlisted within three months after being discharged from an enlist- 
ment entered into prior to the date of the enactment of the Career 
Compensation Act of 1949. Accordingly, your first question is 
answered in the affirmative. 

Your second question likewise relates to a member who entered 
into an enlistment or reenlistment prior to October 12, 1949 which 
was voluntarily extended for a period of one year, the extension be- 
coming effective subsequent to October 12, 1949. He made no fur- 
ther extension of such enlistment. You request decision whether 
upon discharge from such enlistment as extended he may be consid- 
ered to have been discharged from an enlistment entered into prior 
to October 12, 1949 so as to entitle him, upon reenlistment within 
three months, to the benefits of option (1) of subsection (d) ot sec- 
tion 207. 

In decision of February 23, 1923, 18 MS. Comp. Gen. 1123, 1125 
(see also 7 Comp. Gen. 439, 442) it was held that where an enlistment 
was extended under the said act of August 22, 1912, for one year only, 
which is not the equivalent of a statutory enlistment period, no 
reenlistment allowance was payable but the year, if not further ex- 
tended, was to be added to the enlistment so extended and upon 
discharge and reenlistment within three months, reenlistment allow- 
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ance was payable for the total years of service in the original enlist- 
ment and the one-year extension. In other words, under such cir- 
cumstances the enlistment as extended was to be considered as a 
single enlistment period. While it was held in decision of August 18, 
1939, 19 Comp. Gen. 229, that such rule did not apply to the partic- 
ular facts and law in the cases there involved, where the statute 
authorizing payment of enlistment allowance had been suspended 
when the extensions were made, that decision is not considered as 
affecting the question here presented. Hence, the member referred 
to in your second question may be considered to have been discharged 
from an enlistment entered into prior to October 12, 1949 so as to 
be entitled to the benefits of option (1) of subsection (d) of section 
207. The second question is answered accordingly. 

Your third question relates to a member who voluntarily extends 
his enlistment for one year and who prior to the expiration of such 
extension enters into a second agreement to extend his enlistment, 
making the extensions aggregate two or more years. You request 
decision as to whether such extensions aggregating two or more 
years may be considered as constituting one reenlistment for a like 
period for the purpose of entitlement to the lump-sum reenlistment 
bonus of $40, $90, or $160, as applicable, as provided in subsection 
(a) of section 207. 

The third question is answered in the affirmative. See the answer 
to the first question and also decision of September 19, 1950, answer 
to the fifth question, 30 Comp. Gen. 109, 112, holding that subsection 
(a) rather than subsection (c) of section 207 applies to extensions of 
enlistments by enlisted men of the Navy under the same act of 
August 22, 1912, since that act requires that any extension there- 
under be treated as a reenlistment. 

The fourth and last question relates to a member who voluntarily 
extended his enlistment for a period of two years and prior to the 
expiration of such two-year extension the member enters into a second 
agreement to extend his enlistment for another two years, making 
the extensions aggregate four years. Decision is requested as to 
whether such extensions aggregating four years may be considered 
as constituting one reenlistment for a like period for the purpose of 
entitlement to the lump-sum reenlistment bonus of $160, in lieu of 
the lump-sum bonus of $40 paid him at the time of the first extension, 
within the purview of subsection (a) of section 207. 

The rule under the “aggregate” provision in the 1912 act referred 
to in the answer to the first question herein has been that an enlist- 
ment allowance shall be credited to an enlisted man of the Navy upon 
an extension under that act of an enlistment for two, three, or four 
years, or when the aggregate of extensions equals two, three, or four 
years; but that only one enlistment allowance shall be credited for 
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an extension of the same enlistment and the total of the extensions, 
if made up of several different ones, shall be considered as one exten- 
sion. 2 Comp. Gen. 258, 260. Where there are severai extensions 
the enlistment allowance payable is that which would have been 
payable had the original extension been for the same period of time 
as the aggregate of the several extensions. 7 Comp. Gen. 439, supra. 
Applying that rule here, the member would be considered as originally 
having extended his enlistment for four years. Accordingly, your 
fourth question is answered in the affirmative. 


[B-99791] 


Pay—Retired—Disability Retirement Pay—Entitle- 
ment Based on Correction of Military Records 


A former Army officer whose military record would not entitle him to receive 
disability retirement pay may not be authorized to receive such pay by a deter- 
mination of the Secretary of the Army, purportedly acting through the Army 
Board on Correction of Military Records established pursuant to section 207 
of the Legislative Reorganization Act of 1946, as amended, which did not purport 
to change his military record but merely recommended that the illegal conclusion 
that he was entitled to disability retirement pay be confirmed and validated. 


Comptroller General Warren to Lt. Col. James H. Comings, 
Department of the Army, December 23, 1952: 


Reference is made to your letter of September 16, 1952, wherein 
you request decision as to whether payment is authorized on a voucher, 
transmitted therewith, stated in favor of Lieutenant Colonel Karl R. 
Elder, Army of the United States, in the amount of $355.68, 
representing disability retirement pay for the month of September 
1952. 

While a statement of Colonel Elder’s service record has not been 
furnished, it appears from information before this Office that effec- 
tive July 17, 1946, Colonel Elder’s resignation was accepted for the 
good of the service but that on May 5, 1949, the Secretary of the Army, 
acting through the Army Discharge Review Board, established under 
the provisions of section 301 of the Servicemen’s Readjustment Act of 
1944, 58 Stat. 286, directed that Colonel Elder be issued a letter 
showing his separation to have been honorable. Apparently, on 
February 15 and 17, 1950, he appeared before a physical evaluation 
board in a civilian status. By paragraph 28, Special Orders No. 83, 
Department of the Army, dated April 28, 1950, it was announced that 
Colonel Elder had been determined to be permanently unfit for duty 
by reason of physical disability incurred while serving on active duty 
and that he therefore was being placed on the retired list effective 
April 30, 1950, with retired pay effective May 1, 1950. However, 
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payment of such retired pay to him subsequently was discontinued 
in view of decision of this Office dated April 25, 1951, 30 Comp. Gen. 
409, wherein it was held that members of the Army of the United 
States who were released from active duty, without pay, not by reason 
of physical disability, prior to the date of approval of the Career 
Compensation Act of 1949 (October 12, 1949) and who, subsequent to 
that date, upon appearing before a physical evaluation board in a 
civilian status were found to be physically disabled, are not entitled 
to retirement pay under the Career Compensation Act of 1949. 
That decision was based on the fact that subsections (a) and (b) of 
section 402 of such act, 63 Stat. 816, 817, authorize determinations of 
disability to be made only with respect to members of the uniformed 
services who are “entitled to receive basic pay.” Since Colonel 
Elder was not entitled to receive basic pay when the determination of 
disability was made in his case, no right to disability retirement pay 
arose. 

Purportedly, on the basis of the recommendations of the Army 
Board on Correction of Military Records, established pursuant to the 
provisions of section 207 of the Legislative Reorganization Act of 1946, 
as amended by the act of October 25, 1951, Public Law 220, 65 Stat. 
655, the Secretary of the Army, on July 3, 1952, issued a directive to 
The Adjutant General of the Army reading, in pertinent part, as 
follows: 

1. That the placing of the name of KARL R. ELDER, O 476 666, on the 
permanent AUS Retired List on 30 April 1950 in the grade of Lieutenant Colonel 
with entitlement to retired pay from 1 May 1950, is confirmed and validated. 

Under the said section 207 of the Legislative Reorganization Act 
of 1946, as amended, the Secretaries of the Army, Navy, and Air 
Force and the Secretary of the Treasury (with respect to the Coast 
Guard), under procedures set up by them and “‘acting through boards 
of civilian officers or employees of their respective Departments,” are 
authorized to “correct” any military or naval record where, in their 
judgment such action is necessary to correct an error or remove an 
injustice. From a copy of the recommendations of the Board on 
Correction of Military Records in Colonel Elder’s case which is 
before this Office, it would appear that the Secretary in issuing the 
above-quoted directive was not acting “through” the Board on 
Correction of Military Records since such action rather than incor- 
porating any of the Board’s recommendations appears to have been 
taken independently thereof. However that may be, the action taken 
by the Secretary in Colonel Elder’s case did not purport to effect any 
correction or change in his military record. It purported only to 
confirm and validate the prior illegal action of placing the officer’s 
name on the retired list. The statute does not authorize the Secretary 
to confirm or to validate illegal actions but does authorize him, acting 
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through boards of civilian officers or employees, to correct military 
records and authorizes payment only on that basis. From all that 
appears, Colonel Elder’s military record has not been corrected or 
changed but remains as it was and unless such record be corrected, 
as authorized by the statute to show a situation entitling him to 
retired pay as provided in law, there would appear to be no authority 
for the payment of retired pay. In that connection, attention is 
invited to decision of November 19, 1952, B-96905, 32 Comp. Gen. 
242, involving the application of said section 207, as amended, to a 
somewhat similar situation in the Navy, when it was said, in part: 

* * * The amount to be paid under 207 (b) pursuant to a correction of records 


under 207 (a) depends on a proper application of the pay statutes to the facts 
in the case and the claimant’s status as fixed by his corrected records. * * * 


* * * ~ * * * 

In the present case, the officer’s records have not been corrected to show that 
he met the conditions stipulated in the said 1940 act, as amended, on which the 
right to retirement pay depends. Since the retirement pay is not based on a 
‘“‘retired”’ status the bare correction of the records to show that he was “retired”’ 


on August 1, 1946, does not establish a right to retirement pay under that 
at. * 3% 


* * * * * * * 


* * * Nor does it appear that the Board for Correction of Naval Records has 
now made any finding, determination, or decision that the officer was actually 
incapacitated for active duty when released from active duty on July 8, 1946. 
Thus, despite the latter Board’s decision correcting the officer’s record to show 
that he was retired on August 1, 1946, the corrected record does not show that 
he then met the statutory conditions on which the right to retirement pay was 


based. 

Since it must be held on the facts appearing in the present case 
that the action taken by the Secretary of the Army was insufficient 
to provide a record basis showing Colonel Elder to be entitled to 
retired pay under conditions fixed by law, I have to advise that 
payment on the submitted voucher, which is retained in this Office, 
is not authorized. 


[B-112809} 


Roads—Construction on State-Owned Land—Appro- 
priation Availability 


A deceleration lane proposed to be constructed on State-owned land for the 
purpose of eliminating a dangerous traffic hazard on a State highway adjoining 
the entrance to a Veterans Administration hospital may not be financed by 
Federal funds in the absence of specific statutory authority. 


Acting Comptroller General Fisher to the Administrator of 
Veterans Affairs, December 23, 1952: 


Reference is made to your letter of November 10, 1952, requesting 
a decision as to whether the Veterans Administration may utilize 
funds appropriated to the Veterans Administration to construct (or 
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contribute to the cost of construction of) a deceleration lane on one 
side of a State highway—U. S. Highway 6—adjoining the entrance 
to the Veterans Administration Hospital at Iowa City, Iowa. 

It is stated in your letter that the reservation for the hospital 
extends 37.8 feet south of the center line of the highway, which 
borders the reservation on the north. Since the entrance to the 
hospital grounds was believed to involve a potentially dangerous 
traffic hazard, both for automobiles arriving at and leaving the sta- 
tion, representatives of your Administration contacted the Iowa State 
Highway Commission which proposed that it would construct a 
deceleration lane on the north side of the highway if the Veterans 
Administration would either provide the additional construction on 
the south side of the highway or contribute the cost thereof to the 
Highway Commission. 

Your letter refers to decisions of a former Comptroller General 
to the Secretary of Commerce, 6 Comp. Gen. 353, and to the Director 
of the United States Veterans Bureau, November 24, 1928, A—25189, 
wherein it was held that since the benefit to the Government in those 
instances was only incidental, the primary object and use of the roads 
being as a public highway, the use of Federal funds for the construc- 
tion or repair of those public highways could not be regarded as other 
than a voluntary contribution and, in the absence of specific statutory 
authority for such contributions, appropriations were not available 
therefor. You attempt to distinguish the instant proposal from those 
cases on the basis that the improvement here is “primarily for the 
benefit of the Veterans Administration as the deceleration lanes 
are to be constructed solely for the purpose of instituting a safety 
measure for veterans, employees, and officers entering or leaving 
the hospital grounds by automobiles.” 

The construction of the proposed deceleration lanes obviously 
would benefit all persons traveling the highway at the entrance to 
the VA Hospital at Iowa City, especially insofar as they would remove 
a potentially dangerous traffic hazard. However, it is not believed 
necessary to determine whether the benefit to the Government when 
compared with the benefit to the public generally would be primary 
or only incidental, this fact not appearing to be necessarily controlling. 

The proposed deceleration lanes, if constructed on Federal property, 
undoubtedly would constitute a “public improvement” within the 
meaning of that term as used in section 3733, Revised Statutes, 41 
U.S. C. 12, which provides as follows: 


No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 
to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. 
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This provision of law prohibits the execution of a contract for “any 
public improvement” unless funds are specifically appropriated there- 
for. 

Thus, if specific action is required by the Congress with respect to 
public improvements on Federal property, a fortiori, specific authority 
would be required for the financing from Federal funds of public 
improvements on State property. 

Considering all of the factors involved, including the belief that 
numerous other requests would be made if Federal participation in 
the construction of these proposed lanes were permitted, the conclusion 
seems inescapable that the use of Federal funds to improve public 
roads near Federal facilities is a matter for the consideration of the 
Congress. While the Congress has granted the Veterans Administra- 
tion specific authority to improve facilities in the several hospitals 
and homes under its jurisdiction, no provision of law authorizing 
your Administration to make improvements on State or private prop- 
erty has been found. 

Accordingly, I feel required to conclude that the use of any funds 
available to your Administration to construct (or contribute to the 
cost of construcion of) a deceleration lane on one side of U. S. High- 
way 6, adjoining the entrance to the Veterans Administration Hospital 
at lowa City, lowa, is not authorized. 


[B-113100] 


Leaves of Absence—Postal Service Employees—Over- 
drawn Leave—Refunds—Annual and Sick Leave Act 
of 1951 


There is no provision in the Annual and Sick Leave Act of 1951 to forgive employ- 
ees (including Postal employees) who are credited with and required to take 
annual leave in advance of its accrual and who are prevented from earning the 
equivalent of the leave taken from making refunds for annual leave taken in ex- 
cess of that earned and, in the absence of a leave regulation by the Civil Service 
Commission providing that such employees may deduct overdrawn leave from 
accruals in the following year, collection is required to be made at the end of the 
leave year for leave used but unearned. 


Comptroller General Warren to the Postmaster General, 
December 23, 1952: 


Reference is made to your letter of December 9, 1952, requesting 
a decision as to whether under the Annual and Sick Leave Act of 
1951, effective January 6, 1952, 65 Stat. 679, 681, the Post Office 
Department may forego requiring employees to make refund for an- 
nual leave granted to them during the leave year in accordance with 
section 203 (h) of the act when, because of certain circumstances, the 
employees are prevented from earning the equivalent of the annual 
leave taken. 
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You refer to the fact that, prior to the enactment of Public Law 
233—which brought the Postal Service under the same leave system 
as various other departments and agencies—it had been the admin- 
istrative practice to credit and grant leave to employees at the be- 
ginning of the fiscal year for the leave that would accrue for that 
period (leave then being upon a fiscal year basis) where it was an- 
ticipated that the employees would remain in the service during such 
period. In the event employees subsequently were absent without 
pay, or were separated from the service prior to the end of the fiscal 
year, no refund for overdrawn leave was required. 

It is stated that, because of constant work load, employees in the 
Postal Service are scheduled in advance to take annual leave, except 
in the month of December when they are excused only for emer- 
gencies. Further, it is stated that it is considered a manifest injustice 
to require an employee to use his annual leave for the entire calendar 
year and then require him to make refund at the end of the year for 
a portion of the leave which he did not earn because of circumstances 
beyond his control. In that connection, the following example is 
presented: 

A post office clerk who earns leave on the basis of 26 days a year was required 
in March and April of 1952 to take all annual leave which he would normally 
earn during the leave year ending December 31, 1952. He was scheduled to 
take the leave in advance because, owing to circumstances peculiar to the Postal 
Service, only a small percentage of employees may be excused at one time. 

He became ill and was in a nonpay status for the period October 1 to Novem- 
ber 15, 1952, inclusive, or three full pay periods. 

The question is presented specifically in your letter as follows: 


In view of the administrative policy in the Postal Field Service prior to the 
enactment of Public Law 233, the fact that Public Law 233 does not specifically 
require a refund in such cases, and the obvious inequity which results from the 
necessity of scheduling employees to take annual leave before it is earned, may 
the Department forego making an adjustment for collection of leave taken but 
unearned at the end of the leave year on December 31, 1952? 

Section 30.204 of the regulations of the Civil Service Commission 
issued pursuant to the Annual and Sick Leave Act of 1951, provides 
as follows: 


Nonpay status. Whenever a full-time employee’s absence in a nonpay status 
totals the equivalent of the base pay hours in one pay period, the credits for 
leave shall be reduced in the amount as earned in a pay period. 

Since the employee in the example presented was absent in a non- 
pay status for three full pay periods he would not, in accordance with 
the above regulation, be regarded as having earned leave for such 
periods; consequently, he would not be entitled to the full 26 days’ 
annual leave for the leave year pertaining to the Postal Service end- 
ing December 31, 1952, which previously had been granted to him 
in March and April of 1952. 

It is noted that the Postal Manual for 1952, Chapter II, Article 
99, originally provided for the deduction of overdrawn annual leave 
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from annual leave accruals for the following year. However, by 
Change No. 68, appearing in The Postal Bulletin of October 21, 1952, 
that provision was changed to provide for collection from employees 
of any annual leave taken in excess of that earned for the year. 

Whatever may have been the administrative practice in the Postal 
Field Service prior to the enactment of Public Law 233, the authority 
for any present practice must, of course, be found in that law or in 
the rules and regulations prescribed by the Civil Service Commission 
thereunder. 

With respect to the reference in your letter to the fact that there is 
no specific requirement under the Annual and Sick Leave Act of 
1951 for refund for annual leave granted in excess of that subsequently 
earned, attention is invited to the following statement on page 7 of 
S. Rep. No. 546, 82d Congress, to accompany S. 832, a bill substan- 
tially similar to that finally enacted as the Annual and Sick Leave 
Act of 1951: 


Paragraph (h) provides that an employee may use at any time during the 
calendar year the full amount of leave that will accrue to him during the year. 
However, in the event he leaves the service before such leave has been actually 
earned, a refund will be required for the unliquidated amount. 

In the consideration of that particular bill on the floor of the Senate 
a point was raised about that statement in view of the absence of any 
provision in the bill itself to that effect. In explanation thereof, 
Senator Johnston, Chairman of the Senate Post Office and Civil 
Service Committee which prepared the report made the following 
comment: 


Mr. President, I am very glad the Senator from South Dakota has brought up . 
that point. It was the intention of the committee in drafting the bill that in 
case anyone should draw more leave pay than he was entitled to up to the time 
of his discharge or retirement, he should pay back to the Government any amount 
of leave pay he had overdrawn. * * 

See page 8461 of the Congressional Record of July 17, 1951. To the 
same general effect see section 30.206 of the regulations of the Civil 
Service Commission. 

While the foregoing appears to be concerned with separations from 
the service, it supports the conclusion there is no authority under the 
Annual and Sick Leave Act of 1951 itself to forgive employees, under 
the circumstances related in your letter, from making refunds for 
annual leave in excess of that earned. Also, in Office decision of May 
8, 1952, 31 Comp. Gen. 581, the question was presented (1 (c)) as 
to whether under the Annual and Sick Leave Act of 1951, overdrawn 
annual leave at the end of the last pay period in the calendar year 
should be liquidated as theretofore or liquidated against future annual 
leave earnings. In answer to the question it was stated that such 
overdrawn leave should be liquidated at the end of the leave year 
rather than the end of the calendar year. 
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Accordingly, you are advised that, in the absence of a leave regula- 
tion by the Civil Service Commission providing that, in the case of 
employees who are required to take annual leave in advance of its 
accrual, deduction of overdrawn annual leave may be made from 
accruals in the following year, collection must be made at the end 
of the leave year on account of leave taken but unearned. 


[B-112832] 


Retired Coast and Geodetic Survey Officers—Trans- 
portation of Household Effects—Time Limitation— 
Temporary Storage 

Under the Joint Travel Regulations retired commissioned personnel of the 
Coast and Geodetic Survey may ship household effects at Government expense 
from last station or place of storage to selected home, if the goods are turned 
over to a transportation officer or carrier within one year after April 28, 1952, 
or within one year after date of retirement whichever is later, and the authorized 
charges may include charges for shipment of the goods from point of origin to 


destination, for hauling from rail terminal to residence, and for necessary unpack- 
ing and uncrating. 


Charges incurred by retired Coast and Geodetic Survey officer for temporary 
storage of household effects shipped to selected “home” from last permanent 
duty station prior to April 28, 1953, are payable by the Government under pro- 
visions of the Joint Travel Regulations, provided such charges are supported by 
an acceptable certificate of properly designated authority cognizant of the fact 
that such storage was necessary by reason of conditions beyond control of the 
officer. 


Comptroller General Warren to the Secretary of Commerce, 
December 24, 1952: 


Reference is made to letter of November 14, 1952, from the Acting 
Secretary of Commerce, requesting decision on various matters per- 
taining to the shipment and storage of household goods in connection 
with the retirement of commissioned personnel of the Coast and 
Geodetic Survey. The questions involved appear to relate to com- 
missioned personnel who were retired from the service on or before 
April 28, 1952. 

Question one concerns the liability of the Government for payment 
of charges for shipment of household goods from point of origin to 
destination, for hauling from rail terminal to residence at destination, 
and for necessary unpacking and uncrating, in cases where the owner 
has turned his household goods over to a transportation officer or to a 
carrier before April 28, 1953, for shipment to the home selected by him 
on retirement. The shipment of household effects of military per- 
sonnel at Government expense presently is governed by regulations 
promulgated pursuant to the authority contained in the Career Com- 
pensation Act of 1949, 63 Stat. 802, and published in the Joint Travel 
Regulations, paragraphs 8009-6 and 8012-1 of which authorize the 
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shipment of household goods upon retirement from the last station 
or place of storage to the selected home, if such goods are turned over 
to a transportation officer or to a carrier for shipment at Government 
expense within one year after April 28, 1952, or within one year after 
date of retirement, whichever is later. Hence, as to such household 
goods the charges enumerated in your first question being included 
in the authorized charges listed in paragraph 8000-11 of the said 
regulations properly would be payable by the Government. 
Questions two and three relate to the matter of whether the place- 
ment of household goods in temporary storage at either the last 
permanent station or the officer’s selected home within six months 
prior to April 28, 1953, would have the effect of extending the time 
limitation, fixed in paragraph 8012-1 of the Joint Travel Regulations 
to the extent of permitting completion of the maximum six months’ 
temporary storage period authorized under paragraph 8006-1d thereof, 
and subsequent shipment or hauling to the officer’s dwelling and 
unpacking and uncrating thereat. The right to temporary storage 
of household effects at Government expense for a period of not to 
exceed six months, is not an absolute one and such storage is authorized 
only when, and to the extent, found necessary ‘“‘because of conditions 
beyond control of the member,” and vouchers covering payment for 
such temporary storage in commercial facilities are required to be 
supported by a certificate attesting the necessity therefor executed 
by properly designated authority. As to the time within which travel 
to a selected home must be performed, it consistently has been held 
that orders to proceed to his home cannot be regarded as open orders 
for travel to be complied with at any future time suiting the pleasure 
or convenience of the officer to whom issued but must be complied with 
within a reasonable time, with respect to which it long has been the 
established rule that a delay of one year in performing such travel is 
not unreasonable since, because of circumstances peculiar to the mili- 
tary service, an officer at time of retirement usually does not have 
an established residence where he desires to locate his home in civil 
life, and occasionally some time is required for selecting a home and 
adjusting personal affairs preparatory to moving thereto. Upon 
representations by the Secretary of War that due to crowded housing 
conditions and an overburdened transportation system caused by the 
prosecution of the war many retired officers were being deprived of 
their right to mileage and transportation of dependents and house- 
hold effects because of the one year rule, said rule was relaxed in deci- 
sion of July 2, 1945, 25 Comp. Gen. 6, to authorize the payment of 
mileage and transportation of dependents and household effects in 
cases where travel to the selected home is accomplished within one 
year after termination of war—which occurred April 28, 1952—or 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 303 


one year after date of retirement, whichever is later. In consonance 
therewith paragraph 1150-3 of the said Joint Travel Regulations de- 
fines the term home in connection with retired officers as the place 
which the individual selects and to which he performs travel within 
one year from date of retirement or one year from April 28, 1952, 
while, with respect to shipment of household effects upon retirement, 
paragraph 8000-50 (1), Joint Travel Regulations, defines the ‘‘home”’ 
to which shipment is authorized as the place which the member, 
within the time limit fixed in paragraph 1150-3 selects as his home for 
the purpose of receiving mileage. Since paragraph 8012-1 of Joint 
Travel Regulations required that household effects of officers retired 
on or before April 28, 1952, be turned over to a transportation officer 
or to a carrier within a year from that date “for shipment” to the 
home as defined in paragraphs 1150-3 and 8000-5) (1) thereof, it 
seems evident that the regulations contemplate that effects turned over 
to a carrier will be forwarded without further storage charges and 
that, if turned over to a transportation officer, that officer will place 
them in transit without delay. It follows that no further storage of 
household effects at Government expense at point of origin on and 
after April 28, 1953, is authorized. 

With respect to temporary storage of household effects which have 
reached their destination before April 28, 1953, in view of the require- 
ment of the regulations that such destination shall be the home 
selected by the officer and such selection confirmed by travel thereto 
prior to April 28, 1953, it would appear that a need beyond the control 
of the owner for temporary storage of household effects at destination 
ordinarily would not arise. Further, while it seems clear that where 
an officer is ordered to active duty, or to make a change of duty 
station, and is to be assigned quarters at his new station, an appropriate 
certifying authority usually would have knowledge of the availability 
of Government quarters, local housing conditions and other circum- 
stances upon which to predicate a certificate of necessity for temporary 
storage, it seems doubtful that retired officers having had not less 
than a year in which to establish a home at any point of their own 
choosing would have available to them a certifying authority having 
knowledge of the conditions beyond the control of the owner which 
gave rise to a need for temporary storage of household effects at the 
home so selected. However, should storage charges be incurred for 
temporary storage at destination of household effects shipped thereto 
from a permanent duty station prior to April 28, 1953, in connection 
with retirement, and should the voucher covering such charges be 
supported by an acceptable certificate of properly designated author- 
ity cognizant of the facts that such storage was necessary by reason 
of conditions beyond the control of the owner, such charges, if other- 
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wise correct, together with the charges for handling out of storage 
warehouse, hauling to residence and necessary unpacking and un- 
crating, would appear to be payable within the scope of present 
regulations. 

Your questions are answered accordingly. 


[B-113173] 


Sundays and Holidays—Compensation—Temporary 
Part-Time Per Annum Employees 

A temporary employee, who occupies a position as a classified employee on a 
part-time basis with a regularly scheduled tour of duty and who is paid at a per 


annum rate, is entitled to compensation for a holiday on which no work is per- 
formed when the holiday falls within the regularly scheduled workweek. 


Comptroller General Warren to Ray C. Jonas, Bureau of Mines, 
December 24, 1952: 


Reference is made to your letter of December 12, 1952, requesting 
a decision as to the propriety of certifying for payment a pay roll 
voucher transmitted therewith covering straight pay for November 11, 
1952, a holiday on which no work was performed by the two employees 
involved. 

It is pointed out that the said employees hold temporary appoint- 
ments under the authority of section 2.114 (b) Civil Service Regula- 
tions (Federal Personnel Manual Z1-215) upon a part-time basis 
and that each has a regularly scheduled tour of duty of four hours 
per day, five days per week, Monday through Friday, inclusive. 
Further, it is noted that each of the employees occupies a GS-1 
position and receives compensation based upon the per annum rate 
of $2,500. 

Since the said employees occupy classified positions with a fixed 
tour of duty consisting of five workdays per week and are paid a per 
annum salary, their situation is substantially the same as that of 
temporary employees occupying full time classified positions upon a 
per annum basis and there is perceived no objection to their receiving 
compensation for holidays falling within their ‘regularly scheduled 
workweek but on which no services are required in the same manner as 
temporary employees appointed to classified positions upon a full-time 
basis, who, in 31 Comp. Gen. 565, were held to be entitled to such 
benefit. 

The voucher, which is returned herewith, may be certified for 
payment, if otherwise correct. 
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[B-113134] 


Compensation—Promotions—Service In Grade Re- 
quirement—Excepted Positions 

Under the provisions of section 1310 of the Supplemental Appropriation Act of 
1952, as amended, which excepts from its promotion restrictions persons “eligible 
for appointment in accordance with a regular appointment system or procedure 
established prior to September 1, 1950, to a higher grade position outside the 
competitive Civil Service,” it is not required that the employing agency, itself, 
must have been in existence or must have had an established procedure prior to 
September 1, 1950, but rather that the contemplated —— be effected under 


a general appointment or procedure system, adopted by the agency, which was 
available to all agencies prior to such date. 


Acting Comptroller General Fisher to Juanita S. Mayola, Office 
of Price Stabilization, December 29, 1952: 


Reference is made to your letter of December 11, 1952, requesting 
decision whether you may certify for payment the payroll voucher 
therewith forwarded proposing payment of compensation to Mr. 
Lambert S. O’Malley in GS-17 from November 23, to December 6, 
1952, inclusive. Your doubt in the matter appears to be whether 
Mr. O’Malley comes within the exception covered by section 1310 of 
the act of November 1, 1951, 65 Stat. 757, as amended by section 
1302 of the act of June 5, 1952, 66 Stat. 122. 

You state that effective August 3, 1952, Mr. O’Malley was pro- 
moted from grade GS-15 to grade GS-17; that at that time he had 
served less than one year at his previous grade (GS-15); that his 
selection was accomplished by an examining board composed of the 
Director of the Office of Price Stabilization, Deputy Director of the 
Office of Price Stabilization, and the Personnel Director of the Office 
of Price Stabilization; that this board made this selection from a 
register consisting of approximately 30 eligible candidates; that the 
employment records, training experience, and background of each 
of the candidates were carefully reviewed, analyzed, and compared in 
making the final designation; and that this procedure was based upon 
the regular appointment system or procedure established prior to 
September 1, 1950, by Chapter 21 of the Federal Personnel Manual 
for noncompetitive positions. 

Section 1310 of the act of November 1, 1951, commonly referred 
to as the Whitten Rider, placed certain restrictions upon advance- 
ments between grades requiring generally one year’s service in each 
grade but contained the following proviso: “That this subsection 
shall not apply to any case involving an employee who is within 
reach for appointment to a higher grade position on a competitive 
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civil service register.” By amendment of June 5, 1952, there was 
inserted immediately following the above-quoted language, the 
following: “or is eligible for appointment in accordance with a regular 
appointment system or procedure established prior to September 1, 
1950, to a higher grade position outside the competitive Civil Service.” 
The date September 1, 1950, is the date the restriction upon increase 
in the number of permanent employees in the Federal Services was 
first applied. See Sec. 1302, act of September 27, 1950, Public Law 
843, 8ist Congress, 64 Stat. 1044. However, your submission raises 
the question whether the amendment to the Whitten Rider refers to 
a procedure adopted by a particular agency prior to September 1, 
1950—which, if literally applied, would automatically eliminate the 
Office of Price Stabilization as it was not in existence at that date 
or whether it has reference to a general system or procedure available 
to all executive agencies prior thereto—such as that covered by 
Chapter 21, F. P. M.—but adopted by a particular agency subse- 
quent to September 1, 1950. 

The statements of Representative Whitten on the floor of Congress 
in support of the amendment (See Congressional Record of March 13, 
1952, pages 2329 to 2334, inclusive) indicate that it was intended to 
overcome certain decisions of this Office holding that the proviso 
referring to the Civil Service register did not apply to positions for 
which there was no Civil Service eligible register. Compare 31 Comp. 
Gen. 205 and 426. In light of the legislative history covering the 
referred-to amendment of June 5, 1952, I feel that the said amendment 
does not require that the agency itself must have been in existence or 
must have had an established procedure prior to September 1, 1950, 
but rather that the amendment applies to a general appointment or 
procedure system available to all agencies, such as Chapter 21 of the 
Federal Personnel Manual and adopted by the particular agency. 
Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. 
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[B-105112] 


Compensation—Panama Canal Pilots—Classification Act of 


1949 


In view of the Civil Service Commission holding that Panama Canal pilots are 
officers or members of crews of vessels within the meaning of section 202 (8) 
of the Classification Act of 1949, the compensation of the pilots is to be fixed and 
adjusted in accordance with the prevailing rates in the maritime industry and 
said pilots are not subject to the overtime compensation provisions of section 
201 of the Federal Employees Pay Act of 1945, as amended, even though the 
pilots have also been held to be within the exemption of section 202 (20) of the 
Classification Act of 1949 with respect to the Panama Canal Company. 31 Comp. 
Gen. 87, overruled. 

Acting Comptroller General Yates to the President, Panama Canal 


Company, January 2, 1953: 


As requested in letter of October 10, 1952, from the Vice President, 
Panama Canal Company, there has been considered the matter of 
whether a letter dated September 22, 1952, from the Chairman of the 
Civil Service Commission to Francis P. Noonan, Esquire—the repre- 
sentative of certain Panama Canal pilots—affects the decision of this 
Office dated September 12, 1951, 31 Comp. Gen. 87, in which it was 
held, as follows (quoting the syllabus) : 

In view of the organizational changes transferring certain former personnel 
of the Panama Canal, including Panama Canal pilots, to the Panama Canal 
Company and the holding of the Civil Service Commission that such pilots are 
now excluded from the provisions of the Classification Act of 1949 by section 
202 (20), Panama Canal pilots are not to be considered vessel employees within 
the meaning of section 102 (d) of the Federal Employees Pay Act of 1945, as 
amended, and therefore are subject to the overtime compensation, night differen- 
tial and holiday extra compensation provisions of the 1945 act. 

The holding of the Civil Service Commission referred to in the 
quoted syllabus was contained in letter dated August 6, 1951, from the 
Chairman of the Commission to the Chief of Office, Panama Canal 
Company, Washington, D. C., in which it was stated— 

* * * all employees of the Panama Canal Company are excluded from the 
Classification Act [of 1949] by section 202 (20). No other excluding paragraph 
of section 202 has any application to such employees. Pilots who, when em- 
ployed by The Panama Canal prior to their transfer to the corporation, were 
excluded from the Act under section 202 (8) are now excluded under the broad 
provision of section 202 (20). 

Previously, under date of August 11, 1950, the Commission had 
held that Panama Canal pilots were excepted from the Classification 
Act of 1949 under the provisions of section 202 (8), 63 Stat. 955, 
thereof relative to “Officers and members of crews of vessels.” As a 
result of that holding, this Office had held in decision of October 16, 
1950, 30 Comp. Gen. 158, that it was mandatory under the second 
clause of section 202 (8) that their compensation be fixed and ad- 
justed from time to time as nearly as is consistent with the public 
interest in accordance with prevailing rates and practices in the 
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maritime industry, and that the effect of such second clause was to 
render inapplicable to the pilots the overtime compensation provi- 
sions of section 201 of the Federal Employees Pay Act of 1945, 59 
Stat. 296, as amended, there being for application instead the practices 
of the maritime industry in that regard. 

The Commission’s letter of September 22, 1952, indicates an ad- 
herence to its prior holding that Panama Canal pilots are excluded 
from the Classification Act by section 202 (20), 63 Stat. 956, but 
expresses the opinion that the affirmative provisions contained in the 
second clause of section 202 (8), mentioned above, may nevertheless 
be applied to the pilots. 

Further examination into the matter in connection with the present 
submission leads me now to conclude that the Office decision of Sep- 
tember 12, 1951, accorded to the Civil Service Commission’s letter of 
August 6, 1951, quoted in pertinent part above, undue—and appar- 
ently, from the tenor of the Commission’s letter of September 22, 
1952, unintended—finality under section 203 of the Classification Act 
of 1949, 63 Stat. 953, in that the Commission’s determination that 
“no other excluding paragraph of section 202 has any applica- 
tion * * *” was regarded as precluding application of the compensa- 
tion-fixing authority provided by the second clause of subsection (8). 

A reading of the Committee reports in connection with proposed 
legislation eventually enacted as the Classification Act of 1949 (page 
8, House Report No. 1264, and page 33, Senate Report No. 847, 81st 
Congress) shows that the purpose of section 203 was to make uniform 
as to both the field service and the departmental service the authority 
of the Civil Service Commission (then applicable only to the depart- 
mental service, with one exception) to determine whether particular 
positions, officers and employees are covered by or exempt from the 
Classification Act. The second clause of section 202 (8) goes beyond 
a mere exemption provision—it being, in effect, legislation relative 
to the compensation of officers and members of crews of vessels sepa- 
rate and distinct from the general purpose of section 202 to set forth 
exemptions from the act. 30 Comp. Gen. 158, 161. I am of the opin- 
ion, therefore, that questions regarding the operation of said second 
clause with respect to personnel held by the Commission to be officers 
or members of crews of vessels, particularly those questions relating 
to the applicability or nonapplicability of other compensation laws, 
are within the decision jurisdiction of this Office as contemplated 
by section 8 of the act of July 31, 1894, 28 Stat. 207, as amended by 
Title IIIT of the Budget and Accounting Act of June 10, 1921, 42 
Stat. 23. 

Considering the merits of the case, it is my view that the second 
clause of section 202 (8) of the 1949 act is applicable to Panama 
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Canal pilots, who have been held by the Commission to be within 
the term “Officers and members of crews of vessels” as used therein, 
notwithstanding the fact that the pilots have also been held to be 
within the exemption of section 202 (20) applicable to the Panama 
Canal Company. Accordingly, the principles enunciated in 830 Comp. 
Gen. 158 again may be applied to the pilots; hence, to the extent that 
the decision in 31 Comp. Gen. 87, supra, is inconsistent herewith, it 
no longer need be followed. 


CB-113044] 


Purchases—Foreign Products—Books, Periodicals, and 
Newspapers 

Books, periodicals, magazines, newspapers, etc., are subject to the foreign prod- 
uct purchase restriction of the Buy-American Act. 12 Comp. Gen. 618, overruled. 


Acting Comptroller General Yates to the Secretary of Defense, 
January 2, 1953: 


By letter of December 3, 1952, the firm of Benziger Brothers, Inc., 
brought to the attention of this Office the recent action of the Depart- 
ment of the Navy in awarding a contract for certain liturgical books 
to a foreign publisher. 

It is stated in the letter that the bid submitted by Benziger Brothers, 
Inc., was identical to that submitted by the foreign publisher but 
that the award was split between the two bidders because the foreign 
publisher had provided for a lower freight differential for Pacific 
Coast destinations. The Company is of the opinion that the so-called 
Buy-American Act, approved March 3, 1933, 47 Stat. 1520, as amended 
by section 633 of the act of October 29, 1949, 63 Stat. 1024, was 
applicable to the procurement. 

It is recognized that section 6-103.1 of the Armed Services Procure- 
ment Regulations specifically states that books are not subject to the 
provisions of the Buy-American Act and that, in all probability, such 
regulation is based on the decision of my predecessor appearing in 
12 Comp. Gen. 618 wherein it was held, quoting from the syllabus: 

Books, periodicals, magazines, newspapers, etc., are not “articles, materials 
and supplies” within the requirements of section 2, title III, of the act of March 3, 
1933, 47 Stat. 1520. 

Basically, the conclusion in that decision rested on the proposi- 
tion that since appropriated funds generally are not available for the 
purchase of books, periodicals, etc., in the absence of specific authoriza- 
tion, the term “articles, materials, and supplies” could not have been 
intended to include books, periodicals, etc. Iam unable to agree with 
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the conclusion of that decision or with the reasoning upon which it 
was based. I can find no proper basis for excluding books from the 
ordinary connotation of the term, particularly the word “articles.” 

Moreover, as the Buy-American Act was clarified by the amend- 
ment of October 29, 1949, 41 U. S. C. 10(d), there no longer exist 
the difficulties experienced by book publishers referred to in the 
decision 12 Comp. Gen. 618, in being unable to certify that the mate- 
rials used in the manufacture of the book were produced in the 
United States. It is now clear that the act requires the purchase of 
articles, materials or supplies manufactured in the United States, 
regardless of the source of the constituent materials, if they are avail- 
able in sufficient and reasonable commercial quantities and of a 
satisfactory quality, unless the head of the department determines 
their purchase to be inconsistent with the public interest or their 
cost to be unreasonable. It is my opinion, therefore, that purchases 
of books, periodicals, magazines, newspapers, etc., must be regarded 
as subject to the restrictions of the Buy-American Act. 

Accordingly, 12 Comp. Gen. 618 is hereby overruled and the neces- 
sary action to effect a revision of the applicable regulations of your 
Department should be taken as soon as practicable. 


[B-112674] 


Leaves of Absence—Employment in Temporary Position 
During Involuntary Furlough 


The Annual and Sick Leave Regulations which authorize the transfer of annual 
and sick leave between permanent and temporary positions does not require that 
the leave to the credit of an employee be transferred when he is appointed to a 
temporary position while on involuntary furlough from a permanent position, 
but rather such leave is for retention to an employee’s credit in his permanent 
position to be used in event of recall to duty or transfer to another permanent 
position or in the case of annual leave to be paid for upon final separation from 
the permanent position from which he is on furlough. 

An employee who is appointed to a temporary position while on involuntary 
furlough from another agency is not regarded as having had a break in service 
so as to require the employee to serve the 90-day qualifying period required by 
section 203 (i) of the Annual and Sick Leave Act of 1951 in order to earn annual 
leave in the temporary position. 


Separation of an employee from a temporary position to which he was appointed 
while on involuntary furlough from a permanent position in another agency is 
a separation from the service within the meaning of the act of December 21, 
1944, so as to require a lump-sum payment for any annual leave earned and 
unused in the temporary position; sick leave is not transferable to or from the 
temporary position. 

While the provisions of the Annual and Sick Leave Act of 1951 prohibit credit 
for leave for any fraction of a pay period, an employee who goes on leave with- 
out pay in order to receive compensation under the Employee’s Compensation 
Act is to be regarded as having completed a full pay period and entitled to re- 
ceive a pro-rata credit for that part of the pay period when he was not in receipt 
of such compensation. 

The determination as to whether an employee should be credited with leave 
purportedly standing to his credit at the time of transfer to an agency under a 
leave system different from that under the 1936 leave acts is the primary re- 
sponsibility of the agency where the employee is presently employed. 
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Employees who lost leave by reason of transferring to positions having different 
leave systems may not be recredited therewith under authority of the Annual 
and Sick Leave Act of 1951 based upon other than official record, however, where 
the official records of the agency in which the employee was formerly employed 
have been lost or destroyed there may be furnished the requesting agency a 
statement of any other evidence which may be available regarding the employee’s 
leave credit, including an estimate of the amount of leave credit, upon the basis 
of which statement, the agency in which employee is currently employed may 
determine whether a credit for leave may be made. 


The transfer of an overseas employee to the continental United States prior to 
June 30 causes the employee’s leave earned in the preceding year to become 
subject to section 401 of the Independent Offices Appropriation Act, 1953, which 
prescribes that no funds shall be available to pay for annual leave accumulated 
in any year and unused at the close of business on June 30 of the succeeding year. 


The authorization contained in Civil Service Commission Departmental Circular 
No. 671, Supplement No. 10, to convert certain temporary appointments retro- 
actively to permanent reinstatements or transfers neither authorizes nor requires 
any retroactive adjustments in pay matters. 

Acting Comptroller General Yates to the Acting Chairman, United 
States Civil Service Commission, January 5, 1953: 


Reference is made to the Commission’s letter of November 3, 1952, 
CL: MT: mk, requesting a decision upon several questions hereinafter 
set forth arising under the Annual and Sick Leave Act of 1951, effec- 
tive January 6, 1952, Public Law 233, 82d Congress, 65 Stat. 679, and 
the regulations of the Civil Service Commission issued pursuant 
thereto. 

Question 1, and its several sub questions, involve situations in which 
employees receive temporary appointments while on involuntary 
furlough from permanent positions, and the questions involve, gen- 
erally, the disposition to be made of the leave acquired in the perma- 
nent employment and the temporary employment. 

Prior to the Annual and Sick Leave Act of 1951, effective January 
6, 1952, the decisions of this Office had held that a temporary appoint- 
ment did not terminate an involuntary furlough status from a perma- 
nent position so as to require a lump-sum leave payment for the leave 
accrued in the permanent position. Rather, the temporary employ- 
ment was regarded as an interruption of the furlough period which 
could be resumed after the expiration of the temporary appointment 
and the annual leave remaining to the credit of the employee in the 
permanent position could either be granted at that time or be paid 
for in a lump sum at the termination of the furlough period. 27 Comp. 
Gen. 638 ; B-74654, May 11, 1948, 

As pointed out in the letter of November 3, 1952, the Annual and 
Sick Leave Act of 1951, makes no distinction in leave benefits upon 
the basis of the permanent or temporary status of an employee such 
as existed under the former leave acts of March 14, 1936, 49 Stat. 1161 
and 1162, such leave now being transferable between a permanent and 
temporary position to the same extent as between two permanent 
positions. Therefore, you desire to know whether such circumstances 








312 DECISIONS OF THE COMPTROLLER GENERAL [32 


now would require a different conclusion in respect of employees’ 
receiving temporary appointments while still on involuntary furlough. 

Sections 30.701 and 30.702 of the current annual and sick leave 
regulations are as follows: 

When an employee is separated from a position under this Act and reemployed 
in another position under the Act, without a break in service, his annual leave 
account shall be certified to the employing agency for credit or charge. 

Upon reemployment of an employee subject to this Act who was separated 
on or after January 6, 1952, without a break in service, or a break of not more. 
than 52 continuous calendar weeks, the employee’s sick leave account shall be 
certified to the employing agency for credit or charge to his account. 

If the above-quoted regulations be applied literally to an employee 
who receives a temporary appointment while in an involuntary fur- 
lough status from a permanent position, his accrued annual leave 
would be transferred to the temporary position, and if such temporary 
appointment be viewed as terminating the furlough status, the agency 
in which the temporary appointment is effected, would have to assume 
the burden of paying for such leave upon the employee’s separation 
from the temporary position, which in some cases might cover a 
period in excess of the period of his temporary appointment. More- 
over, if the temporary appointment be regarded as not terminating 
the involuntary furlough status from a permanent position, then the 
annual leave transferred to the temporary position and not used dur- 
ing that period, including leave earned under the temporary appoint- 
ment, would be transferred back to the permanent position from 
which the employee is on furlough, thus saddling the agency grant- 
ing the furlough with the obligation of paying for additional annual 
leave, the legality of which additional obligation would be extremely 
doubtful. In the light of such circumstances it is not believed that 
the above regulation or the Annual and Sick Leave Act of 1951, 
contemplates a transfer of leave between temporary and permanent 
positions when an employee receives a temporary appointment while 
in an involuntary furlough status from a permanent position. Ac- 
cordingly, you are advised that the decisions in that respect are, gen- 
erally, still controlling. In other words, a temporary appointment 
of an employee during the period of his involuntary furlough from 
a permanent position is not to be regarded as terminating such fur- 
lough but merely constitutes an interruption of the furlough period 
which interruption would neither require a lump-sum leave pay- 
ment at the time of such temporary appointment nor a transfer of 
sick and annual leave—such leave being for retention to the employee’s 
credit in his permanent position for use in the event of recall to duty 
or transfer to another permanent position, or in the case of annual 
leave, paid for upon final separation from the permanent position 
from which he is on furlough. Since the employment in the tempo- 
rary position does not involve a break in service the employee would 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 313 


not be required to serve a new 90-day qualifying period to earn an- 
nual leave as provided by section 203 (i) of the Annual and Sick 
Leave Act of 1951, 65 Stat. 681. However, the termination of the 
employee’s temporary appointment or separation therefrom, at which 
time he reverts to a furlough status from the permanent position, is 
to be regarded as a separation from the service within the meaning 
of the act of December 21, 1944, 58 Stat. 845, so as to require a lump- 
sum payment for any annual leave earned in the temporary position. 
Consistent with the foregoing sick leave would not be transferable 
to or from such temporary position. I believe the foregoing answers 
fully question No. 1 and its subsections. 
Question No. 2: 


The decision was made in 29 Comp. Gen. 73 that “under the provisions of the 
employees’ compensation statute, the accruing of annual leave to an employee 
during the period that he is in receipt of disability compensation is in con- 
travention of the spirit and intent of that statute.” The leave regulations were 
then amended by revoking a provision which had appeared up to that time 
entitling employees who returned to duty after a period on employees’ com- 
pensation rolls to full leave accruals for the period. 

Under the 1951 leave act no leave credit is given for any fraction of a pay 
period. A full-time leave-earning employee receives a certain number of hours 
credit for each full pay period he is on the rolls. If he has any leave without 
pay, a deduction of one pay period’s accrual is made for each full 80 hours of 
leave without pay within the leave year. Leave without pay of less than 80 
hours in the leave year causes no deduction. 

(a) When an employee goes on leave without pay because he is to receive 
employees’ compensation, may that leave without pay be treated in the same 
way as any other leave without pay for leave accrual purposes? (b) If not, 
will it be necessary for the employee to lose the full pay period’s accrual for 
any pay period in which he receives any employees’ compensation, even for one 
day; or (c) may he receive pro-rated credit for the fraction of the pay period 
in which he is not on compensation? 


Since an employee under the related circumstances (the leave with- 
out pay covering less than 80 hours) would be regarded as having 
completed a full pay period and, except for the provisions of the 
Employees’ Compensation Act—see 29 Comp. Gen. 73—would be en- 
titled to a full credit of leave, it appears reasonable to conclude that 
he should receive a pro-rata credit of leave for that part of the pay 
period when he was not in receipt of compensation under the Employ- 
ees’ Compensation Act, 39 Stat. 742. Compare 31 Comp. Gen. 215 at 
page 223. 

Question No. 3: 


Under section 30.703 of the leave regulations issued effective January 6, 1952, 
when several leave systems were merged, some employees who had transferred 
to different leave systems before that date became entitled to recredit of leave 
which they had ieft at the time of the transfer. In any case where the transfer 
occurred on or after December 21, 1944, only sick leave would be involved. Since 
any employee who transferred from a position under the 1936 leave acts on or 
after July 1, 1936, was entitled by regulation to recredit of his leave if he 
returned to the 1936 leave system, it would seem that the leave records should 
have been kept. However, in a number of instances it has developed that the 
agency which had the record has destroyed it or it has been lost. In some of 


these cases the employees state that they know the amount, or approximate 
amount, of the leave. 
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May the leave record be reconstructed in such cases, as by the employing 
agency's accepting an affidavit of the employee; or has the leave been forfeited 
through destruction of the records? 


The referred-to regulation provides as follows: 


Leave from former leave systems. All leave which was earned under the 
Leave Acts of 1936 or under any other of the leave systems merged under this 
Act, and to which the employee would have been entitled upon reentering or 
remaining in the same leave system, shall be recredited under this Act: Provided, 
That leave already forfeited shall not be revived by this regulation. 

The determination as to whether an employee should be credited 
with leave purportedly standing to his credit at the time of transfer 
to an agency under a leave system different from that under the 1936 
leave acts is the primary responsibility of the agency where the em- 
ployee is presently employed. It is understood that some of the agen- 
cies where employees supposedly have leave credits have been furnish- 
ing certifications of leave credits to agencies where the employees are 
currently employed, which certifications are predicated entirely upon 
affidavits from the employees, there being nothing in the certifications 
themselves to show that no leave records were available. It is the 
view of this Office that the furnishing of certifications of leave credits 
based upon other than official records is not to be sanctioned. How- 
ever, in lieu of a certification, where no official records are available, 
there should be furnished statements to requesting agencies of any 
other evidence which may be available in respect of employees’ leave 
credits, including an estimate of his leave credit, if possible. Any such 
statements should clearly reflect the factors forming the basis of the 
estimate. The agency where the employee currently is employed may 
then determine whether upon the basis of such showing a credit of 
leave may be made. 

Question No. 4: 


Section 401 of Public Law 455, 82nd Congress, which prescribes that no funds 
shall be available to pay for annual leave accumulated in any year and unused 
at the close of business on June 30 of the succeeding year, provides that it shall 
not apply to officers or employees whose post of duty is outside the continental 
United States. In applying a similar provision in section 1212 of Public Law 
759, 8ist Congress, which affected only leave earned in 1950, you decided that 
the exception applied only to an officer or employee whose post of duty at the 
close of business June 30 was outside the continental United States (30 Comp. 
Gen. 514). It has been suggested that section 401 of Public Law 455 may be 
interpreted differently, in view of section 208 (a) (2) of the Annual and Sick 
Leave Act of 1951. 

When an overseas employee transfers to the continental United States, may 
all annual leave which was earned overseas be considered as excepted from 
section 401 of Public Law 455, or will a transfer prior to June 30 cause the 
leave earned in the preceding year to become subject to section 401? 


Section 208 (a) of the Annual and Sick Leave Act of 1951, 65 Stat. 
682, is as follows: 


Sec. 208 (a) In any case in which— 

(1) The amount of accumulated annual leave carried over into the calendar 
year 1952 by an officer or employee under provisions of law applicable to such 
officer or employee on December 31, 1951, is in excess of the amount allowable 
under the applicable provisions of section 203, or 
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(2) the amount of accumulated annual leave to the credit of an officer or 
employee who is subject to the provisions of section 203 (d) and who becomes 
subject to the provisions of section 203 (c) is in excess of the amount allowable 
under section 203 (c), such excess shall remain to the credit of such officer 
or employee until used, but the use during any year of an amount of leave 
in excess of the aggregate amount which shall have accrued during such year 
shall automatically reduce the maximum allowable accumulation at the end of 
the last complete biweekly pay period in any year until the accumulation of 
such officer or employee no longer exceeds the amount prescribed in the appli- 
cable provisions of section 203. 


The purpose of the entire section just quoted seems primarily con- 
cerned with the establishment of maximum leave accumulation ceil- 
ings for (1) employees who have accumulated annual leave in excess 
of the maximum limitations of section 203 when they became subject 
to such act, and (2) employees with a maximum accumulation ceiling 
of 90 days as provided in section 203 (d) of the act, 65 Stat. 680, who 
have been stationed outside the continental limits of the United States 
but are transferred back to the United States with leave accumulations 
in excess of the 60 days permitted in the United States. In any event, 
section 208 (a) of the Annual and Sick Leave Act of 1951, may be re- 
garded as having been modified to the extent of the limitation upon 
accumulation of annual leave prescribed by section 401 of Public Law 
455, 82d Congress, approved July 5, 1952, 66 Stat. 418, the later statute. 
See generally, 27 Comp. Gen. 280, 439 ; 29 id. 374, and court cases cited 
therein. Also,30 Comp. Gen. 128. Accordingly, the first part of this 
question is answered in the negative, and the last part in the affirmative. 


Question No. 5: 


In Departmental Circular No. 671, Supplement No. 10, the Commission author- 
ized certain temporary appointments made prior to September 1, 1950, to be 
converted retroactively to permanent reinstatement or transfers. Such author- 
ity was intended to affect only the employee’s tenure. It was not contemplated 
that any retroactive change in pay matters would be either required or author- 
ized. Several inquiries have been received, however, with respect to employees 
who had received lump sum payments for annual leave before accepting the 
temporary appointment, and who would have been required to make refunds if 
the appointment had been permanent at the time. In other instances the em- 
ployee would have become entitled to a within-grade salary increase during the 
period of the temporary appointment if it had been permanent at that time. Are 
we correct in assuming that no retroactive pay adjustments should be made 
because of action under Departmental Circular No. 671, Supplement No. 10? 


The assumption in respect of this question is correct. See B-91326. 
January 23, 1950. 


[B-112849] 


Allowances and Differentials—Military, Naval, Etc., Per- 
sonnel—Station Allowance—Retroactive Increase 


While administrative regulations may be amended prospectively to increase or 
decrease the rights thereunder they may not be amended retroactively in the 
absence of an obvious error, and therefore, the station per diem allowance rates 
prescribed in Appendix B of the Joint Travel Regulations for military members 
on duty in the Philippines may not be increased retroactively by the issuance of 
an amendment to such regulations. 











316 DECISIONS OF THE COMPTROLLER GENERAL [32 


Acting Comptroller General Fisher to the Secretary of the Air Force, 
January 8, 1953: 


Reference is made to letter of November 15, 1952, from the Assistant 
Secretary of the Air Force, requesting decision as to whether the 
station per diem allowance rates prescribed in Appendix B of the 
Joint Travel Regulations for military members on duty in Manila, 
Republic of the Philippines, may now be extended to include all of 
Rizal Province, which includes the entire metropolitan area of Manila, 
effective as of November 1, 1951. 

It appears that separate rates were fixed for members on duty in 
Manila and for those on duty elsewhere in the Philippine Islands, 
by Instruction Memorandum 2-4, January 1, 1952, effective as of 
November 1, 1951, the rates being higher for duty in Manila. It is 
stated that such higher rates were fixed on the basis of cost of living 
data erroneously assumed to relate only to areas within the corporate 
limits of Manila, but that it has since been learned that such data 
related to adjoining suburbs as well, and included all commands within 
the entire metropolitan area of Manila. It is stated further that the 
Per Diem Travel and Transportation Allowance Committee has 
reexamined the cost of living data obtained from members stationed 
both within the corporate limits of Manila and in adjoining suburbs, 
and that it has been determined that the living costs in both areas are 
virtually identical. It is proposed that the station per diem allowance 
rates prescribed for Manila, be redesignated as applicable to Rizal 
Province, the limits of which encompass the entire metropolitan area 
of Manila, effective as of November 1, 1951. 

The regulations in question were complete and unambiguous on 
their face when issued and, while it is indicated that the committee 
charged with their preparation may not have made as comprehensive 
an analysis of the cost of living data from the Philippines as might 
have been desirable, it does not appear that their action in that respect 
could be considered as resulting in an obvious error which could be 
corrected administratively by the issuance of a retroactive amendment. 
While no express judicial determination has been found regarding the 
right of an administrative office to issue retroactive amendments to 
regulations generally, it would appear that once such regulations are 
issued, the rights thereunder become fixed, and although such regula- 
tions may be amended prospectively to increase or decrease the rights 
given thereby, they may.not be so amended retroactively. C7. Arizona 
Grocery v. Atchison Ry., 284 U.S. 870. .. Certainly that would be true 
in the instant case if the effect of the amendment were to decrease 
retroactively the allowances previously authorized for the personnel 
concerned (31 Comp. Gen. 619), and no sound reason is perceived why 
a different rule should apply where the effect of the amendment is to 
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increase retroactively the obligations on the Government. While the 
Congress is empowered to enact legislation retroactively increasing or 
creating new Government obligations, it is not to be supposed, in the 
absence of definite statutory provision, that the Congress has intended 
to grant such authority to administrative officials. To recognize such 
an administrative authority would mean that the Government’s 
obligation under existing and preexisting regulations would never be 
fixed or finally settled. That is not to say, of course, that regulations 
required by statute may not, when first issued, he made retroactive 
in proper cases to the date contemplated by the statute. Cf. Fried- 
lander v. United States, 120 C. Cls. 4. 

In any event, I am sure you will agree that, in view of the many 
laws presently in effect and the many laws which undoubtedly will 
be enacted in the future, depending on the issuance of regulations for 
their implementation, the question of retroactive amendment of pre- 
existing valid regulations to increase retroactively the Government’s 
legal obligations is one of extreme importance and, in the absence 
of a clear affirmative judicial determination thereof, or definite statu- 
tory provisions authorizing such amendments, this Office would not 
be warranted in authorizing payments based solely thereon. Accord- 
ingly, the question presented is answered in the negative. 


[B-113131] 


Compensation — Rates — Position Reallocation — Saved 
Compensation Benefits 

An employee who was promoted after the effective date of title VI of the 
Classification Act of 1949 to a position which was subsequently allocated down- 
ward is not entitled to the saved compensation benefits of the Federal Employees 
Pay Regulations. 

Acting Comptroller General Yates to the Chairman, United States 
Tariff Commission, January 9, 1953: 


Reference is made to your letter of December 10, 1952, requesting 
decision with respect to the application of the saving clause promul- 
gated by the Civil Service Commission in section 25.103e of the Federal 
Personnel Manual to the following situation: 

It appears that one Vincent A. Flynn had been employed in the 
Tariff Commission, New York Office, since 1926; that on August 3, 
1942, he was promoted to Customs Records Analyst, CAF-9; that on 
April 6, 1949, the Chief of that office died, and Mr. Flynn was desig- 
nated as Acting Chief, with no change in his grade or salary; that on 
October 30, 1949, his classification was converted from CAF-9 to GS-9 
in accordance with the provisions of section 604 of the act of October 
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28, 1949, 63 Stat. 966; and that on January 8, 1950, Mr. Flynn was 
promoted and appointed Chief of the New York Office in GS-11, but 
on November 20, 1952, the Regional Office of the Civil Service Com- 
mission required the Tariff Commission to reduce his grade to GS-9. 
You state that you have appealed this action to the Civil Service Board 
of Appeals but in the meantime you reduced the incumbent’s grade to 
GS-9 effective December 7, 1952, and you desire to know whether his 
salary in GS-11 may be saved to this employee. 

Section 25.103e of the Federal Personnel Manual provides as 
follows: 

Employees who on the effective date of Title VI of the Classification Act of 
1949 occupied positions (1) which immediately prior to such date were subject 
to the Classification Act of 1923, as amended, (2) which were initially allocated 
to any of the grades of the Classification Act of 1949 in the manner prescribed 
therein, and (3) which thereafter are reduced below such grade, may continue 
to receive the same rates of basic compensation which they received on the 
effective date of the action taken to reduce the grade of such position, so long 
as they remain in the same positions which they occupied on the effective date 
of Title VI. 

It is contended in the letter of December 10, in substance, that the 
foregoing regulation should be applied to the position occupied by the 
employee as determined by the duties performed by him rather than 
by the classification grade to which the employee was actually and 
initially allocated under the Classification Act of 1949. The grade to 
which this employee had been appointed was initially allocated under 
the Classification Act of 1949 as GS-9 and the salary he was in receipt 
of under such initial allocation was that provided for GS-9, and it is 
to such grade and salary that the saving regulation is directed. In 
31 Comp. Gen. 537, referred to by you, it was held: 

Under the saved compensation provision of the Federal Employees Pay Regu- 

lations saving to employees salaries attached to positions reallocated downward, 
employees who occupied positions which were reallocated downward subsequent 
to the effective date of title VI of the Classification Act of 1949, are entitled to 
the saved pay benefits of the regulation only if they continue to occupy the same 
positions. 
The “occupied positions” considered in that decision were those repre- 
sented by the classification grades to which the employees had been 
initially allocated under the Classification Act of 1949 and the decision 
authorized the saving to the employees of the salaries of the grades to 
which they were so allocated upon the passage of the Classification Act 
of 1949, so long as they occupied the same positions, and the decision 
was addressed to the question of whether they continued to occupy 
such positions. 

Accordingly, as Mr. Flynn’s position was initially allocated to GS-9 
and he was paid the salary of that grade he cannot be saved the salary 
of GS-11 under the above regulation as he did not become entitled to 
that salary until his promotion on January 8, 1950, 
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[B-113223] 


Compensation—Boards, Commissions, Committees, Ete.— 
Wage Stabilization Board 


Members of the War Stabilization Board who are appointed by the President, 
by and with the advice and consent of the Senate, pursuant to authority con- 
tained in section 112 of the act of June 30, 1952, to represent the general public 
on the Board with compensation at the rate of $15,000 per annum, are entitled 
to receive such salary as long as they continue to be Board members even 
though the Board is not functioning as such because of the resignation of other 
members. 

The per diem authorized by the act of June 30, 1952, to be paid to those members 
of the Wage Stabilization Board who are appointed by the President by and with 
the advice and consent of the Senate, to represent labor on the Board, is restricted 
to payment for each day they are actually engaged in the performance of their 
duties as members of the Board and may not be paid for services rendered to 
the Wage Stabilization Committee during a period the Board is temporarily 
prevented from functioning. 


Acting Comptroller General Yates to the Acting Administrator, 
Economic Stabilization Agency, January 9, 1953: 


Reference is made to your letter of December 19, 1952, requesting 
decision whether salaries of the public members of the Wage Stabili- 
zation Board may continue to be paid while serving as members of the 
Wage Stabilization Committee during the interim that the Board is 
not functioning as such because of the resignation of the industry 
members; also, whether the labor members of the Board may be paid 
their per diem compensation as Board members during the days when 
they are serving with the Wage Stabilization Committee—it being 
stated that no compensation for services to the Committee, as such, 
is contemplated. 


The Wage Stabilization Board was established by sec. 112 of the 
act of June 30, 1952, 66 Stat. 300, which provides as follows: 


(b) (1) There is hereby created, in the present Economic Stabilization Agency, 
or any successor agency, a Wage Stabilization Board (hereinafter in this sub- 
section referred to as the “Board’”’), which shall be composed, in equal numbers, 
of members representative of the general public, members representative of labor, 
and members representative of business and industry. The number of offices 
on the Board shall be established by Executive order. 

(2) The members of the Board shall be appointed by the President, by and 
with the advice and consent of the Senate. The President shall designate a 
Chairman and Vice Chairman of the Board from among the members representa- 
tive of the general public. 

(3) The term of office of the members of the Board shall terminate on May 1, 
1953. Any member appointed to fill a vacancy occurring prior to the expiration 
of the term for which his predecessor was appointed shall be appointed for the 
remainder of such term. 

(4) Each member representative of the general public shall receive compensa- 
tion at the rate of $15,000 a year, and while a member of the Board shall engage 
in no other business, vocation, or employment. Each member representative of 
labor, and each member representative of business and industry, shall receive $50 


for each day he is actually engaged in the performance of his duties as a member 
of the Board. * * * 
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Acting Comptroller General Yates to Claude A. Brown, Department 
of Agriculture, January 13, 1953: 


Reference is made to your letter of October 3, 1952, A DISBURSE- 
MENT Vouchers, transmitting for consideration two vouchers, one 
in favor of James A. Caron, the other in favor of Lester C. Hender- 
son, employees of the Forest Service, Department of Agriculture, and 
requesting a decision in connection therewith as to the propriety in 
each case of certifying for payment, under Executive Order No. 9805, 
as amended, the commuted cost of transportation of household effects, 
incident to change of official stations within the United States. 

In the case of Mr. Caron, which involves a travel authorization 
dated July 1, 1952, providing for reimbursement of expenses of trans- 
portation of household effects, the employee, on July 5, 1952, moved 
his effects from Watersmeet, Michigan, to Ironwood, Michigan, a 
distance of 54 miles. The employee has furnished a weight certificate 
showing the net weight of the household effects to be 3,800 
pounds. Under similar orders dated May 19, 1952, Mr. Henderson, 
on June 2, 1952, moved his household effects from Piedmont, Missouri, 
to Williamsville, Missouri, a distance of 36 miles. The weight of the 
household effects is shown by the certificate furnished as 3,755 pounds. 
In each case the employee undertook the movement of his household 
effects with hired truck and driver—the packing, loading, unloading, 
and unpacking being done by the employee with the assistance of 
family and friends. As the out-of-pocket expenditure incurred by 
Mr. Caron, for the use of the truck and the services of the driver, 
amounted to $32, while in the case of Mr. Henderson such expenses 
amounted to $12, you state that a doubt exists as to whether the cases 
are within the purview of Executive Order No. 9805, as amended, the 
commuted cost being $150.86 in the case of Mr. Caron, and $141.56 in 
that of Mr. Henderson. See 28 Comp. Gen. 41. 

Pursuant to the Administrative Expenses Act of 1946, 60 Stat. 
806, directing that in lieu of payment of actual expenses of trans- 
portation of household goods an employee transferred within the 
continental United States shall be reimbursed upon a commuted basis, 
there was promulgated Executive Order No. 9805. Section 12 (a) of 
said order, as amended by Executive Order No. 10196, provides: “The 
amount payable shall be the product of the applicable rate and the 
net weight of household goods and personal effects actually trans- 
ported * * *.” Prior to the amendment by Executive Order No. 
10196, the section restricted the payment of the commuted sum to 
effects “actually shipped by carrier for the employee.” The effect of 
the amendment was recently considered in a decision of December 16, 
1952, B-112173, 32 Comp. Gen. 286, and it was indicated therein that 
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under section 12 (a), as amended, the restriction to carrier shipment 
having been removed, there was no longer for consideration the ques- 
tion of whether the expense incurred by the employee was substantially 
that of carried shipment, the basis of the commuted rate. Conse- 
quently, in both cases, reimbursement may be made upon a commuted 
basis, in accordance with the applicable scheduled rate, and the 
vouchers submitted are returned herewith for certification in the 
amount due. 


[B-112775] 


Overseas Employees—Return to United States After Reduc- 
tion in Foree—Entitlement to Transportation Expenses and 
Additional Compensation for Positions Outside Continental 
United States 


In view of the provisions of the Administrative Expenses Act of 1946, providing 
for the return transportation of employees serving overseas, and of section 207 
of the Independent Offices Appropriation Act, 1949, providing for payment of 
additional compensation to persons serving overseas, an employee, whose overseas 
agreement provided for return transportation if separated for reasons beyond 
his control and who resigned after receiving a reduction in force notice, may not 
have his right to both transportation and a lump-sum leave payment including 
overseas differential defeated by the issuance of an administrative order requiring 
him to choose between return transportation and the overseas differential. 

Acting Comptroller General Fisher to the Administrator, Economic 


Stabilization Agency, January 14, 1953: 


Reference is made to letter of November 7, 1952, from your immedi- 
ate predecessor, requesting a decision upon certain questions herein- 
after quoted relating to the entitlement to return transportation of 
certain former employees of the Office of Price Stabilization. 

The facts regarding a typical case as related in the said letter show 
substantially that on January 1, 1952, a Mr. Ernest T. Mitchell entered 
into an employment agreement with the Office of Price Stabilization 


to serve in Hawaii, which agreement contained in pertinent part the 
following clause: 

4. If you fulfill the terms of this employment agreement: if you resign after 
the termination of the period specified above for the purpose of remaining over- 
Seas; or if you are separated for reasons beyond your control and acceptable to 
OPS, return transportation will be offered at the earliest practicable time there- 
after and failure on your part to accept within a reasonable time after termina- 
tion of duty will constitute a waiver of your right to such transportation under 
the provisions of this agreement. 

On July 24, 1952, Mr. Mitchell was given a reduction in force notice 
to be effective August 30, 1952, and on or about August 20, was notified 
of the Office of Price Stabilization policy promulgated August 14, 
1952, which, in effect, gave him the election, among others, of (1) 


resigning in the Islands, waiving his rights to return transportation 
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Acting Comptroller General Yates to Claude A. Brown, Department 
of Agriculture, January 13, 1953: 


Reference is made to your letter of October 3, 1952, A DISBURSE- 
MENT Vouchers, transmitting for consideration two vouchers, one 
in favor of James A. Caron, the other in favor of Lester C. Hender- 
son, employees of the Forest Service, Department of Agriculture, and 
requesting a decision in connection therewith as to the propriety in 
each case of certifying for payment, under Executive Order No. 9805, 
as amended, the commuted cost of transportation of household effects, 
incident to change of official stations within the United States. 

In the case of Mr. Caron, which involves a travel authorization 
dated July 1, 1952, providing for reimbursement of expenses of trans- 
portation of household effects, the employee, on July 5, 1952, moved 
his effects from Watersmeet, Michigan, to Ironwood, Michigan, a 
distance of 54 miles. The employee has furnished a weight certificate 
showing the net weight of the household effects to be 3,800 
pounds. Under similar orders dated May 19, 1952, Mr. Henderson, 
on June 2, 1952, moved his household effects from Piedmont, Missouri, 
to Williamsville, Missouri, a distance of 36 miles. The weight of the 
household effects is shown by the certificate furnished as 3,755 pounds. 
In each case the employee undertook the movement of his household 
effects with hired truck and driver—the packing, loading, unloading, 
and unpacking being done by the employee with the assistance of 
family and friends. As the out-of-pocket expenditure incurred by 
Mr. Caron, for the use of the truck and the services of the driver, 
amounted to $32, while in the case of Mr. Henderson such expenses 
amounted to $12, you state that a doubt exists as to whether the cases 
are within the purview of Executive Order No. 9805, as amended, the 
commuted cost being $150.86 in the case of Mr. Caron, and $141.56 in 
that of Mr. Henderson. See 28 Comp. Gen. 41. 

Pursuant to the Administrative Expenses Act of 1946, 60 Stat. 
806, directing that in lieu of payment of actual expenses of trans- 
portation of household goods an employee transferred within the 
continental United States shall be reimbursed upon a commuted basis, 
there was promulgated Executive Order No. 9805. Section 12 (a) of 
said order, as amended by Executive Order No. 10196, provides: “The 
amount payable shall be the product of the applicable rate and the 
net weight of household goods and personal effects actually trans- 
ported * * *.” Prior to the amendment by Executive Order No. 
10196, the section restricted the payment of the commuted sum to 
effects “actually shipped by carrier for the employee.” The effect of 
the amendment was recently considered in a decision of December 16, 
1952, B-112173, 32 Comp. Gen. 286, and it was indicated therein that 
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under section 12 (a), as amended, the restriction to carrier shipment 
having been removed, there was no longer for consideration the ques- 
tion of whether the expense incurred by the employee was substantially 
that of carried shipment, the basis of the commuted rate. Conse- 
quently, in both cases, reimbursement may be made upon a commuted 
basis, in accordance with the applicable scheduled rate, and the 
vouchers submitted are returned herewith for certification in the 
amount due. 


[B-112775] 


Overseas Employees—Return to United States After Reduc- 
tion in Foree—Entitlement to Transportation Expenses and 


Additional Compensation for Positions Outside Continental 
United States 


In view of the provisions of the Administrative Expenses Act of 1946, providing 
for the return transportation of employees serving overseas, and of section 207 
of the Independent Offices Appropriation Act, 1949, providing for payment of 
additional compensation to persons serving overseas, an employee, whose overseas 
agreement provided for return transportation if separated for reasons beyond 
his control and who resigned after receiving a reduction in force notice, may not 
have his right to both transportation and a lump-sum leave payment including 
overseas differential defeated by the issuance of an administrative order requiring 
him to choose between return transportation and the overseas differential. 

Acting Comptroller General Fisher to the Administrator, Economic 


Stabilization Agency, January 14, 1953: 


Reference is made to letter of November 7, 1952, from your immedi- 
ate predecessor, requesting a decision upon certain questions herein- 
after quoted relating to the entitlement to return transportation of 
certain former employees of the Office of Price Stabilization. 

The facts regarding a typical case as related in the said letter show 
substantially that on January 1, 1952, a Mr. Ernest T. Mitchell entered 
into an employment agreement with the Office of Price Stabilization 


to serve in Hawaii, which agreement contained in pertinent part the 
following clause: 


4. If you fulfill the terms of this employment agreement: if you resign after 
the termination of the period specified above for the purpose of remaining over- 
seas; or if you are separated for reasons beyond your control and acceptable to 
OPS, return transportation will be offered at the earliest practicable time there- 
after and failure on your part to accept within a reasonable time after termina- 
tion of duty will constitute a waiver of your right to such transportation under 
the provisions of this agreement. 


On July 24, 1952, Mr. Mitchell was given a reduction in force notice 
to be effective August 30, 1952, and on or about August 20, was notified 
of the Office of Price Stabilization policy promulgated August 14, 
1952, which, in effect, gave him the election, among others, of (1) 
resigning in the Islands, waiving his rights to return transportation 
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and receiving a lump-sum payment for accumulated leave at a rate 
including the authorized differential, or (2) accepting transportation 
to the United States and receiving either terminal annual leave or a 
lump-sum payment therefor at a rate exclusive of the differential. 

On August 29, Mr. Mitchell resigned. In his resignation, he re- 
ferred to several options mentioned in the letter of notification of 
July 24, but made no reference to the circular of August 14,1952. He 
stated as his reason for resigning that he contemplated entering upon 
a business enterprise and requested a lump-sum payment for annual 
leave at a rate including the 20 percent differential, which payment is 
stated to have been made. Notwithstanding the foregoing Mr. 
Mitchell on September 15 submitted a written request for air transpor- 
tation from Hawaii to Nashville, Tennessee, which request, because of 
the announced policy, was denied. It appears from the record that 
Mr. Mitchell departed from Hawaii on September 18 and returned to 
Nashville at his own expense and that he now is claiming reimburse- 
ment for the travel expenses so incurred. The present status of his 
immediate family and his household goods is not disclosed. 

The questions referred to in the opening paragraph hereof are as 
follows: 

1. Does the OPS policy described above validly modify the original employ- 
ment agreement, and is OPS in the right in denying Mr. Mitchell the return 
transportation he has demanded? 


2. If these questions are answered in the negative, may OPS require refund 
of the differential paid to Mr. Mitchell as a part of his lump-sum payment? 


In Office decision of June 25, 1952, B-108678, 31 Comp. Gen. 683, 
it was stated with respect to an employee’s entitlement to return 
transportation, as follows: 

The effect of the amendment accomplished by the enactment of Public Law 830 

was to establish, with respect to an employee serving outside of the United States 
under an agreement for a period of one to three years, a vested right to return 
transportation incident to separation upon completion of the agreed period of 
service. * * * 
Also, see 30 Comp. Gen. 231; 28 id. 285. The same principle would 
apply to an employee separated for the purposes of the Government 
prior to the completion of his agreed period of service. Also, it has 
been held that if an employee otherwise entitled to the additional 
compensation under section 207 of the Independent Offices Appro- 
priation Act, 1949, as amended, 62 Stat. 1205, is separated at his duty 
station outside the continental United States a lump-sum payment 
for accumulated leave should include such additional compensation 
in the rate of payment. See 28 Comp. Gen. 377; id. 465; 29 id. 10. 
Nor is the inclusion of such additional compensation in the lump-sum 
payment precluded by the fact that the employee is allowed return 
transportation to the United States after separation. B-90702, 
December 7, 1949. 
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In view of the mandatory nature of the provisions of section 7 of 
the Administrative Expenses Act of 1946, as amended, relative to 
return transportation, and in view of the provisions of section 207 
of the statute, and regulations thereunder, relating to payment of 
certain additional compensation, as interpreted by this Office, it is 
concluded that policies and procedures, such as here involved, which 
purport to disturb lawful commitments as to return transportation, 
may not be given effect so as to defeat such right to return 
transportation or payment of the additional compensation. 

Accordingly, all of the questions above quoted are answered in the 
negative, and reimbursement of return travel and transportation ex- 
penses incurred by Mr. Mitchell, and others similarly situated, should 
be allowed to the extent authorized by law, and no refund of otherwise 
proper additional compensation payments should be required. 


[B-113289] 


Pay—Combat Duty Pay—Korean Service—‘Injured” or 
“Wounded” in Action—Frostbite 

A member or former member of the uniformed services who suffers or suffered 
frostbite while serving as a member of a combat unit in Korea and who is 
hospitalized for such frostbite, may be considered as having been “injured in 
action,” or “wounded in action,’ within the meaning of those terms as used 
in section 704 (a) of the Combat Duty Pay Act of 1952, and therefore is entitled 
to combat pay. 

Acting Comptroller General Yates to the Secretary of Defense, 
January 16, 1953: 


Reference is made to letter of December 24, 1952, from the Deputy 
Secretary of Defense, requesting decision as to whether a member 
or former member of the uniformed services who suffers or suffered 
frostbite while serving as a member of a combat unit in Korea and 
who is hospitalized for such frostbite, may be considered as having 
been “injured in action,” or “wounded in action,” within the meaning 
of those terms as used in section 704 (a) of the Combat Duty Pay 
Act of 1952, 66 Stat. 539, so as to be entitled to payment of combat pay. 

Said section 704 (a) provides that each member or former member 
of the uniformed services shall be entitled to receive combat pay in 
the amount of $45 per month for each month after May 31, 1950, for 
which he was entitled to receive basic pay and in which he was killed 
in action, “injured in action, or wounded in action while serving as 
a member -of a combat unit in Korea, and for not more than three 
months thereafter during which he was hospitalized for the treatment 
of an injury or wound received in action while so serving.” 

There appears to be no question but that a person who suffers from 


frostbite actually incurs a physical injury of some degree and the 
276088°—54——28 
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courts have recognized that injuries from freezing or frostbite which 
result from exposure to weather conditions required to be faced by 
reason of a person’s employment and which involved greater risks 
than those to which the general public is exposed are injuries which 
are within the scope of the various workmen’s compensation acts. 
See 58 Am. Jur. 760, 761, and cases cited in note 6 and annotations 
referred to therein. The words “injured in action * * * while serving 
as a member of a combat unit in Korea,” are broad and unlimited by 
specific exceptions. Hence, in the absence of evidence of a contrary 
intent in the legislative history of the above-cited provisions of law— 
and none has been found—it appears reasonable to conclude that the 
Congress did not intend to exclude from the benefits of the statute 
persons injured by frostbite. Accordingly, it is concluded that the 
personnel here involved may be considered as having been “injured 
in action” so as to be entitled to combat pay as provided in said Combat 
Duty Pay Act of 1952. Cf. 22 Comp. Gen. 1038. 
Your question is answered accordingly. 


[B-113153] 


Talking Book Machines—Negotiation of Research and De- 
velopment Contracts 


Under the provision of 2 U. S. Code 135 (a), which requires the Librarian of 
Congress, in the purchase of books for the use of the adult blind, to give prefer- 
ence to non-profit-making institutions or agencies whose activities are primarily 
eoncerned with the blind, without reference to section 3709, Revised Statutes, 
as amended, contracts may be negotiated with non-profit private concerns for the 
development, purchase and repair of talking book machines. 

Acting Comptroller General Yates to the Librarian of Congress, 


January 19, 1953: 


Reference is made to letter of December 12, 1952, from the Acting 
Librarian, presenting for decision certain questions set out therein 
relative to the authority of the Librarian of Congress to make con- 
tracts with private concerns—particularly with such non-profit orga- 
nizations as the American Foundation for the Blind—for research 
and development in connection with the talking book machine program 
which is carried on by the Library of Congress, Division for the Blind, 
under authority of 2 U.S. C. 135a. 

In the letter it is stated, in substance, that in order to conduct the 
referred-to program as contemplated by the statute, the Library for 
some years has carried on a research program which included working- 
fund agreements with the United States Bureau of Standards but that 
the Library has administratively determined that the services of the 
Bureau of Standards are inadequate and uneconomical for such pur- 
poses. It is stated further that the Library is contemplating contracts 
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for a revised research program and has received a relevant proposal 
from the American Foundation for the Blind, a non-profit organiza- 
tion which pioneered the talking book and which has been of immense 
assistance to the Library in the past; and that the current proposal of 
the Bureau of Standards to continue developmental work on talking 
book machines is excessive in cost to the needs and budget of the 
Library. 
Section 135a of Title 2, United States Code, provides: 


There is authorized to be appropriated annually to the Library of Congress, 
in addition to appropriations otherwise made to said Library, $1,125,000, which 
sum shall be expended under the direction of the Librarian of Congress to provide 
books published either in raised characters, on sound-reproduction recordings, 
or in any other form, for the use of the adult blind residents of the United States, 
including the several States, Territories, insular possessions, and the District of 
Columbia: Provided, That of said annual appropriation of $1,125,000, not exceed- 
ing $200,000 thereof shall be expended for books in raised characters and the 
balance remaining shall be expended for sound-reproduction recordings and for 
the purchase, maintenance, and replacement of reproducers for these sound- 
reproduction recordings, all of which books, recordings, and reproducers will 
remain the property of the Library of Congress but will be loaned to blind readers 
under regulations prescribed by the Librarian of Congress for this service. In 
the purchase of books in either raised characters or in sound-reproduction record- 
ings the Librarian of Congress, without reference to section 5 of Title 41, shall 
give preference to non-profit-making institutions or agencies whose activities 
are primarily concerned with the blind, in all cases where the prices or bids 
submitted by such institutions or agencies are, by said Librarian, under all the 
circumstances and needs involved, determined to be fair and reasonable. 


The appropriation for the Library of Congress for the fiscal year 
ending June 30, 1953 (Public Law 471, 82d Congress), 66 Stat. 475, 
is in pertinent part as follows: 

To enable the Librarian of Congress to carry out the provisions of the Act 
entitled “An Act to provide books for the adult blind”, approved March 3, 1931 
(2 U. 8S. C. 135a), as amended, $1,000,000, including not exceeding $77,330 for 
personal services, not exceeding $200,000 for books in raised characters, and the 
balance remaining for sound-reproduction records and for the purchase, main- 
tenance, and replacement of the Government-owned reproducers for sound-re- 
production records for the blind and not exceeding $2,000 for necessary traveling 
expenses connected with such service and for expenses of attendance at meetings 
when incurred on the written authority and direction of the Librarian; and for 
printing and binding. 

It is a settled rule that where an appropriation is made for a par- 
ticular object, by implication it confers authority to incur expenses 
which are necessary or proper or incident to the proper execution of 
the object, unless there is another appropriation which makes more 
specific provision for such expenditures or unless they are prohibited 
by law. See 29 Comp. Gen. 419 and decisions therein cited. Having 
regard for the peculiar nature and the limited use of the records and 
equipment referred to, it appears that the expenses for research and 
developmental service are necessary and incident to the proper execu- 
tion of the basic object of the appropriation, which is to provide books 
published either in raised characters or, on sound-reproduction record- 
ings, including the acquisition and maintenance of such records and 
equipment. 
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With respect to the question presented as to whether the Librarian 
is authorized to make contracts with private concerns for research and 
developmental service, it is stated in the letter of December 12, 1952, 
that “The Library has administratively determined that the services 
of the Bureau of Standards are inadequate and uneconomical for our 
purposes” and that the current proposal of the Bureau of Standards 
“is excessive in cost to the needs and budget of the Library.” In view 
of the facts of the situation as hereinabove set out, there is not per- 
ceived any specific basis for questioning the correctness of the admini- 
strative determination. 

Also, for reasons such as set out above and in the letter of December 
12, 1952, it may be held that the above-quoted statutory provision re- 
quiring the Librarian of Congress in the purchase of books “in either 
raised characters or in sound-reproduction recordings,” to give pref- 
erence to “non-profit-making institutions or agencies whose activities 
are primarily concerned with the blind,” without reference to the ad- 
vertising requirements of section 3709, Revised Statutes, as amended, 
41 U.S. C. 5, is for application to the negotiation of contracts for 
the development of sound recording machines, since such development 
appears necessary and incident to the proper execution of the object 
of the appropriation. For similar reasons, the said statutory provision 
appears applicable to the purchase and repair of such machines. 

The questions presented are answered accordingly. 


[B-111661] 


Contracts—Defaulting Contractors—Extent of Excess Cost 
Liability—Prompt Payment Discounts 

The amount of excess costs incurred by the Government under replacement con- 
tracts awarded to various firms as result of a default of a contract containing 
prompt payment discount clause is the difference between the aggregate amount 
of the various replacement contracts and the original contract price less the 
discount. 4 Comp. Gen. 807, overruled in part. 

Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, January 21, 1953: 


Reference is made to your letter of August 27, 1952, transmitting the 
case of the Renie Metals Products Company, Mansfield, Ohio, a de- 
faulting contractor under contract No. V1001P-9462, dated January 
12, 1951, and requesting to be advised as to whether the liability of such 
defaulting contractor for excess costs should be computed on the 
aggregate amount of the repurchase or on an item by item basis. 

The record indicates that under the above-mentioned contract the 
Renie Metals Products Company agreed to furnish to the Government 
various quantities of steel shelving at unit prices stipulated therein, 
or a total contract price of $7,607.25, and provided a discount allowance 
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of one per cent or one-half per cent in the event payment therefor was 
made within ten calendar days and twenty calendar days, respectively. 
Upon failure to make delivery, the contract was terminated, and there- 
fore it became necessary for the Government to purchase the material 
from other sources through the medium of three replacement contracts, 
i. e.: two with the Universal Steel Equipment Corporation, and one 
with the General Steel Products Corporation. The shelving procured 
from the Universal Company amounted to $4,323.61 as against the 
net price of $4,226.06 originally offered by the defaulting contractor, 
thereby resulting in excess costs amounting to $97.55. On the other 
hand, the balance of the equipment purchased from the General Steel 
Products Corporation was obtained for the sum of $3,208.70, or $96.42 
less than offered by the Renie Company, which amount, when applied 
against the sum of $97.50 leaves a balance of $1.13 total excess costs 
occasioned the Government. 

Paragraph 11(c) of the General Provisions which became a part 
of the contract with the Renie Metal Products Company, provides in 
pertinent part as follows: 

In the event the Government terminates this contract in whole or in part as 
provided in paragraph (a) of this clause, the Government may procure, upon 
such terms and in such manner as the Contracting Officer may deem appropriate, 
supplies or services similar to those so terminated, and the Contractor shall be 
liable to the Government for any excess costs for such similar supplies or 
services * * *, [Italics supplied] 

Manifestly, the foregoing provision contemplated that in the event 
of a failure to perform, the defaulting contractor would stand liable 
for whatever excess cost might be occasioned the Government in the 
procurement of supplies similar to those originally bargained for— 
which, in the instant case were 96 racks at an aggregate price of 
$7,607.25, less the designated discount. Notwithstanding the fact that 
it became necessary to award replacement contracts to three different 
firms, the entire lot actually was purchased for the defaulting con- 
tractor’s account at prices amounting to only $1.13 in excess of the 
original price; accordingly, there is perceived no logical basis for 
computing the excess costs except on the contract as a whole. 

As is immediately obvious, the foregoing calculations have taken 
into consideration the discount offered by the defaulting contractor, 
since the excess costs involved properly must be viewed as represent- 
ing the difference between the price at which the material could have 
been procured, and the actual cost at which it ultimately was pur- 
chased. Moreover, at the time of executing the original contract the 
Government was entitled to the contract price of $7,607.25 less a 
discount of one per cent, or a net of $7,531.18; provided, of course, 
payment therefor was made within a period of ten days. In this con- 
nection, attention is invited to the case of Doehler Metal Furniture 
Co. v. United States, 149 F. 2d, 130. Such computation also finds sup- 
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port in the fundamental principle of the law of damages that one in- 
jured by a breach of a contract or by a wrongful or negligent act or 
omission shall have fair and just compensation commensurate with the 
loss sustained in consequence of the defendant’s act which gave rise to 
the action. Jilinois Cen. R. Co. v. Crail, 281 U. S. 57; Miller v. 
Robertson, 266 U. S. 248. And, in general, the damages awarded 
should be equal to, and precisely commensurate with, the injury sus- 
tained. Birdsall v. Coolidge, 93 U.S. 64, and Dow v. Humbert, 91 
U. S. 294. 

In view of the foregoing, excess costs in the instant case should be 
premised upon the basis that the materials would have been available 
at an aggregate net price of $7,531.18 had timely performance been 
effectuated and payment therefor made within the prescribed discount 
period. Government agencies are required to take cash discounts 
if possible and, while in particular cases they may fail to do so, it 
necessarily must be presumed in cases such as this that the Govern- 
ment would have paid the defaulting contractor in time to take advan- 
tage of the cash discount offered by him. Certainly, the defaulting 
contractor is in no position to complain as it was his default that 
deprived the Government of the opportunity of taking the discount. 

The rule stated in 4 Comp. Gen. 807 to the extent it may be in con- 
flict with what is stated herein should no longer be followed. 


[B-112590] 


Subsistence—Per Diem—Military, Naval, Etc., Personnel— 
Permanent Change of Station Orders Amended to Temporary 
Duty 

A Marine Corps officer, whose orders directing him to proceed overseas on a 
permanent change of station were amended to provide that the travel was “for 
temporary additional duty for training” rather than a permanent change of 
station—with no indication that a return to his old duty station was required 
or that a further assignment to a new permanent duty station was contem- 
plated—is not performing “temporary duty” away from his permanent station 
within the meaning of that term, as used in the Joint Travel Regulations, so as 
to be entitled to per diem for such duty. 

Acting Comptroller General Yates to Major M. O. Sadler, U. S. 
Marine Corps, January 22, 1953: 


By first endorsement of October 20, 1952, the Commandant of the 
Marine Corps forwarded to this Office your letter of August 30, 1952, 
requesting advance decision as to whether you are authorized to make 
payment on voucher, submitted therewith, covering payment of per 
diem at the rate of $2.70 per day to Second Lieutenant George F. 
Gorham, USMC, for the period February 23 to July 31, 1952. 

By orders of January 29, 1952, issued at Marine Corps Air Station, 
El Toro, Santa Ana, California, various units of Marine Aircraft 
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Group 138, including Headquarters Squadron of which Lieutenant 
Gorham was a member, were directed to proceed on a permanent 
change of station to Marine Corps Air Station, Kaneohe Bay, T. H. 
Such orders were amended on February 11, 1952, to delete the refer- 
ence to a permanent change of station and to substitute language 
stating that a permanent change of station was not involved and that 
the directed travel was “for temporary additional duty for training.” 
However, nothing was stated therein indicating that a return to El 
Toro was required or that a further assignment to a new permanent 
station was contemplated. It is stated that the officer arrived at the 
Marine Corps Air Station at Kaneohe Bay on February 23, that Gov- 
ernment quarters and Government mess were available thereat, and 
that the home port of Headquarters Squadron, Marine Air Group 13 
was changed from El Toro to Marine Corps Air Station, Kaneohe Bay 
on August 1, 1952. 

Paragraph 4250-7, Instruction Memorandum 2-2, November 1, 
1951, Joint Travel Regulations, authorizes the payment of per diem 
at the rates prescribed therein for periods of travel and temporary 
duty performed under competent orders outside the United States, 
except temporary duty performed within the limits of the permanent 
duty station. The rate fixed for officers on temporary duty at stations 
in Hawaii where both Government quarters and Government mess 
are available is $2.70 per day. See paragraph 4254 and Appendix 
B thereof. Temporary duty is defined in paragraph 3003-2, as: 

* * * duty at a location other than permanent station to which a member of 
the uniformed services is ordered to temporary duty under orders which provide 
for further assignment to a new permanent station or for return to the old 
permanent station. 

It appears that the home port of all but one of the above-mentioned 
units was changed from El Toro to the Marine Corps Air Station 
at Kaneohe Bay, effective February 1, 1952. The amendatory orders 
of February 11, 1952, changed such home port back to El Toro, such 
action apparently being taken on the basis of a dispatch from the 
Commander-in-Chief, Pacific Fleet, February 2, 1952, recommending 
that the home ports of Marine Aircraft Group 13 and attached units, 
be changed back to those existing prior to February 1, 1952, and a 
dispatch from the Chief of Naval Operations dated February 6, 
1952, stating that such home ports were being changed by separate 
correspondence. It is understood that the dispatch of February 2 
was issued and the decision to amend the change of station orders of 
January 29 was reached, not because it was decided that the unit of 
which the officer was a member should proceed to Hawaii for the per- 
formance of temporary additional duty upon completion of which 
he and the other members thereof should return to El Toro, but 
because there was not then sufficient facilities to house the dependents 
of the personnel involved at the new station. However, availability of 
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quarters for dependents has not been regarded as a relevant factor 
in determining whether or not the station to which an officer is 
assigned for duty, is a temporary or permanent station, nor would 
there appear to be any basis on which to conclude that such 
availability or nonavailability should be a determining factor in 
such cases. Since the original orders directed a permanent change of 
station and since it appears that no actual temporary duty was in- 
volved, the amendatory orders not providing for a further assign- 
ment to a new permanent station or for a return to the old permanent 
station, this Office would not be warranted in concluding that the 
officer was performing “temporary duty” away from his permanent 
station within the meaning of that term as defined and used in the 
cited regulations. 

Accordingly, payment on the voucher is not authorized and such 
voucher will be retained in this Office. 


[B-113190] 


Officers and Employees—Bonded—Liability for Govern- 
ment Losses Resulting From Error or Neglect of Duty— 
Bonded Employees 

The execution of a faithful performance bond by an employee gives specific 
notice to the employee of his potential liability and constitutes a part of his 
contract of employment and therefore, a bonded employee and his surety are 


liable under the terms of the bond for pecuniary losses, due to neglect of duty, 
error, or mistake in judgment, which are sustained by the Government. 


Acting Comptroller General Yates to the Secretary of Agriculture, 
January 23, 1953: 


Reference is made to letter dated December 15, 1952, from the Assist- 
ant Secretary of Agriculture, requesting a decision relative to the 
liability of individual employees who are required by the Department 
of Agriculture to supply faithful performance bonds where pecuniary 
losses to the Government are occasioned by neglect of duties, errors, 
and mistakes in judgment. The letter refers to 25 Comp. Gen. 299, 
and 26 id. 866, wherein it was stated that there is no authority to 
hold an employee liable for a pecuniary loss sustained by the Govern- 
ment as a result of error in judgment or neglect of duty in the absence 
of specific administrative regulations issued pursuant to law pro- 
viding for the assessment of charges against employees under such 
circumstances. 

The cited decisions by clear inference provide that where regu- 
lations making the employee liable exist they constitute a part of 
his contract of employment and that he is liable for losses sustained 
by the United States in accordance with the provisions of such regu- 
lations. The decisions did not involve bonded employees and this 
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Office perceives no distinction between establishment of pecuniary 
responsibility by regulations brought to the employee’s attention 
and constituting a part of his contract of employment and the estab- 
lishing of such pecuniary responsibility by requiring of him a bond 
under which he assumes such responsibility, the bond giving him 
specific notice of his potential liability and constituting a part of his 
contract of employment. 

Accordingly, a bonded employee and his surety would be liable for 
pecuniary losses by the Government in accordance with the terms of 
his bond. In this connection, it should be noted that inasmuch as such 
bonds are indemnity bonds, it would be necessary to establish a pecuni- 
ary loss to the Government resulting from a violation by the employee 
of the obligee’s regulations, orders and instructions applicable to 
his duties and covered by the terms of the bond before recovery 
thereunder can be obtained. 


[B-95334, B-95335, B-95336] 


Contracts—Disputes—Arbitration 


There is no general authority for the establishment of a board of arbitration to 
determine the rights of the United States in the absence of specific statutory 
authority, and therefore a Government contracting officer has no authority to 
settle and adjust disputes arising out of a contract by any form of submission 


to arbitration. 


Acting Comptroller General Fisher to the Secretary of the Navy, 
January 27, 1953: 


Reference is made to your letter of June 18, 1952, requesting to be 
advised whether a dispute which has arisen between the Swedish 
firm, Aktiebolaget Bofors, and the Department of the Navy in con- 
nection with a certain contract entered into on June 21, 1941, properly 
may be submitted to arbitration under the terms of the contract. 

The contract granted the Navy an exclusive and irrevocable license 
“to make, use and have made in the United States for the United 
States use” certain Bofors 40 mm guns, and also provided for the 
furnishing of secret manufacturing “know-how” by Bofors. Upon 
delivery of the information called for by the contract Bofors was 
paid the stipulated price of $500,000. Thereafter Bofors guns were 
manufactured by the United States for the use of its armed forces 
and were also delivered to other governments under lend-lease and 
similar programs. Bofors protested the delivery of such guns to 
other governments as a violation of the contract, and sought to have 
the matter submitted to arbitration under Article 4 of the contract 
which reads as follows: 


In case of difficulties arising with regard to the interpretation and execution 
of this contract, the contracting parties agree hereby to choose each party one 











334 DECISIONS OF THE COMPTROLLER GENERAL [32 


arbitrator. These two arbitrators shall choose a third one, and the decision of 
these three arbitrators shall be binding upon both parties. 

The arbitration shall take place at Stockholm, Sweden. 

The various agencies of the United States Government involved 
refused to stop deliveries of the guns to other governments or to 
arbitrate the matter, and Bofors finally brought suit against the 
United States for $2,000,000 as compensation for alleged unauthorized 
manufacture of the guns. The United States Court of Appeals for 
the District of Columbia Circuit denied relief for the reason that the 
Federal District Court had no jurisdiction over breach of contract 
actions against the United States in excess of $10,000. However, the 
opinion of the Court contains the following language, 194 F. 2d 
145, 149: 

* * * the alleged refusal of the military and naval authorities of the United 
States to discuss or arbitrate the question of compensation for such unauthorized 
use had no justification. 

You state that the Swedish Embassy has called this statement of 
the Court to the attention of the Secretary of State, and has requested 
reconsideration of the previous refusal of the United States to arbi- 
trate the dispute. The question of arbitration has been reconsidered 
by the interested Federal departments, and you state it has been 
concluded that the United States should consent to arbitration pro- 
vided such action is proper. You request my advice as to whether, 
under the circumstances described, the United States may legally 
and properly agree to submit the matter to arbitration under Article 
4 of the contract. 

The right of private persons to submit their contractual disputes 
to final determination outside the courts has long been recognized, de- 
spite an early judicial hostility to arbitration agreements. The trend 
of modern authorities and statute law is toward the recognition of 
arbitral agreements as a method of settling disputes. Legislation has 
been enacted in the leading commercial States providing for judicial 
enforcement of arbitration agreements. See, generally, Red Cross 
Line v. Atlantic Fruit Co., 264 U.S. 109. Similar enforcement pro- 
ceedings in Federal courts are provided for by the United States 
Arbitration Act, 43 Stat. 883, codified 61 Stat. 669, 9 U. S. C. secs. 
1-14, in the case of maritime transactions and transactions involving 
commerce. 

The early objection that parties could not oust the jurisdiction of 
the courts by arbitrating instead of litigating their controversies was 
held to be particularly applicable to agreements to arbitrate future 
disputes as distinguished from agreements to submit existing dispxtes. 
The right to appeal to the courts for redress of wrongs has been stated 
to be inalienable in its nature (Mittenthal v. Mascagni, 183 Mass. 19, 
66 N. E. 425), and to be a right, therefore, which cannot be renounced 
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in advance (Restatement, Contracts, sec. 551), although it may be 
waived after it has accrued. In practical effect, the distinction be- 
tween common-law agreements to submit existing and future disputes 
is more apparent than real, since either may be revoked at any time 
before award, neither will be specifically enforced, and an award once 
made is equally binding under either. 

The United States Arbitration Act apparently has never been held 
to include within its scope transactions to which the United States is 
a party. Nor did Bofors make such a contention in its suit in the 
District Court. Moreover, as to agreements covered by the Arbitra- 
tion Act, section 4 gives an aggrieved party the clear right to a court 
order directing arbitration in any case where there is an unjustifiable 
refusal to arbitrate. 

However, the submission to arbitration of claims against the United 
States is specifically authorized under other statutes. The Suits in 
Admiralty Act, 64 Stat. 1112, authorizes the Secretary of any Govern- 
ment department to “arbitrate, compromise, or settle” any claim under 
that act. 46 U.S.C. 749. The Public Vessels Act gives similar au- 
thority to the Attorney General after a libel or cross libel has been 
filed. 46U.S.C. 786. The Contract Settlement Act of 1944 author- 
ized contracting agencies to submit claims of terminated war con- 
tractors to arbitration. 41 U.S. C. 113 (e). 

The fact that Congress apparently deemed it necessary to provide 
for arbitration by enactments in these instances raises a question as 
to the authority of a Government contracting officer, in the absence of 
specific statutory authorization, to bind the United States by arbitra- 
tion. The general statement was made in United States v. Ames, 24 
Fed. Cas. No. 14,441 at page 789 (C. C. D. Mass. 1845), that no Gov- 
ernment officer could bind the United States by submission to arbi- 
tration. To the same effect, see McCormick v. United States, 1 Rep. 
Ct. Cls. No. 199, 36th Cong., 1st session, 1,44 (1860). The rule of these 
decisions is not necessarily inconsistent with the later decision of the 
Supreme Court in the case of United States v. Farragut, 22 Wall. 406 
(1874), where a pending suit against the United States was referred 
by rule of the court to arbitration under an agreement that the award 
would become the decree of the court. The effect of the award was 
stated in the decision as follows (p. 420) : 

Where the award finds facts it is conclusive, where it finds or announces con- 
crete propositions of law, unmixed with facts, its mistake, if one is made, could 
have been corrected in the court below, and can be corrected here. Where a 
proposition is one of mixed law and fact, in which the error of law, if there 
be one, cannot be distinctly shown, the parties must abide by the award. 
However, the question of the authority of Government officers to bind 
the United States by arbitration does not appear to have been specifi- 
cally raised or considered in the Farragut case. In the subsequent 
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case of Brannen v. United States, 20 C. Cls. 219, 224 (1885), the Court 
of Claims stated that— 
It has not yet been finally determined how far executive officers having au- 


thority to settle and adjust controverted demands against the government can 
bind the latter by any form of submission to arbitration. 


The court went on to state in the Brannen case that in any event 
officers of the Government could have no authority to bind the 
United States by the arbitration of claims which they themselves 
bad no authority to allow. This rule was also stated in the case 
of District of Columbia v. Bailey, 171 U. S. 161 (1898), where an 
alleged submission by the District Commissioners was under con- 
sideration. The Supreme Court stated that the power to submit to 
arbitration was an incident of the power to contract and the power 
to settle and adjust debts. The Court stated that the District Com- 
missioners would have had no authority to pass a resolution setting 
aside money to pay the damage claim involved, and hence (p. 177) : 


* * * But if the express action of the Commissioners to this end would have 
Leen void, how can it be contended that by indirection, that is, by entering 
into an agreement to submit to an award, the Commissioners had the power 
to delegate to a third person an authority which they themselves did not 
possess? 


The conclusion seems warranted that in the absence of statutory au- 
thorization, either express or implied, officers of the Government have 
no authority to submit or to agree to submit to arbitration claims 
which they themselves would have no authority to settle and pay. 

Certain claims against the United States cannot be settled and 
paid by the executive branch of the Government. For example, 
only those tort claims coming within the scope of the Federal Tort 
Claims Act are subject to executive settlement. 

Moreover, the executive branch of the Government would have 
no authority to settle and pay a claim for damages under a contract 
when the only appropriation from which further contract payments 
could be made is exhausted. District of Columbia v. Bailey, supra. 

The claim by Bofors here is basically one for damages for breach 
of contract. It would seem that even if the claim has merit, the 
damages would be not only unliquidated but possibly even conjec- 
tural. Thus, there is for application the rule most frequently stated 
in the following excerpt from 33 Op. Atty. Gen. 354 (1922) : 


It is well established that the head of an executive department is without 
authority to settle a claim for unliquidated damages. 


This “unliquidated damages” rule has been stated in numerous de- 
cisions. William Cramp & Sons Shipbuilding Co. v. United States, 
216 U. S. 494, 500; Carmick v. United States, 2 C. Cls. 126, 140; 
McClure v. United States, 19 C. Cls. 18, 28; Dennis v. United States, 
20 C. Cls. 119, 120-121; Brannen v. United States, supra; 18 Comp. 
Gen. 199; id. 261; 19 id. 933. The distinction between the nature 
of claims which can and those which cannot be settled by the execu- 
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tive branch of the Government is discussed in the Dennis and Brannen 
cases, supra. See also on this point, the dissenting opinion of Judge 
Richardson in McKee’s Case, 12 C. Cls. 504, 552-562. 

It is believed that the basis for the foregoing rule rests on the fact 
that the executive branch of the Government can bind the United 
States to make payments only from existing appropriations duly 
authorized by the Congress, and unless an expenditure meets some 
purpose authorized by an available appropriation or is otherwise 
authorized by the Congress, no executive department or agency can 
obligate the United States therefor. Nor is this rule contrary to 
the law of United States v. Moorman, 338 U. S. 457, a decision of 
the Supreme Court which is commonly viewed as holding that the 
finality accorded administrative findings of fact under an unlimited 
contract “disputes” clause is not confined to questions of fact but 
extends also to questions of law. See, also, United States v. John 
McShain, Inc., 308 U. 8. 512; United States v. Beuttas, 324 U.S. 768. 
The question is one of the competency of an officer of the Government, 
and the holding in Moorman is restricted to “parties competent to 
decide for themselves” the matters in dispute. 

The powers of officers of the Federal Government are those of special 
agents only and cannot exceed the authority conferred upon them for 
the discharge of specific duties. Hence, an officer who does not him- 
self have authority to settle unliquidated damage claims may not 
confer such authority by contract upon arbitrators. Of course, aside 
from that principle, the action of the Congress, under the statutes 
hereinabove mentioned, in authorizing the heads of executive depart- 
ments to arbitrate certain specific and well defined matters might well 
indicate, as stated above, that the executive branch has no general 
or inherent power to submit claims against the United States to arbi- 
tration. In this connection, it is also significant that while several 
bills have been introduced in Congress which proposed to grant such 
general authority, no such legislation has ever been enacted. See 
H. R. 435, H. R. 436, 79th Cong., 1st Sess.; H. R. 3665, 78th Cong., 1st 
Sess.; H. R. 7163, 77th Cong., 2d Sess. ; S. 2350, 77th Cong., 2d Sess. 

It is my conclusion, therefore, that no authority exists for submis- 
sion by the Navy Department of the instant dispute to arbitration 
under the provisions of Article 4 of the contract; and that the con- 
tractor’s remedy for the alleged breach of contract, as was stated by 
the United States Court of Appeals, 194 F. 2d 145, 149, lies in appro- 
priate proceedings in the Court of Claims. 


[B-113276] 


Public Lands—Sales—Regulations—Retroactive Amend- 
ments 


Interior Department regulations, governing sale at aution of public lands which 
require applicants to publish notice of sale at their own expense and which permit 
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the United States to vacate the sales without liability for the money spent for 
advertising, may not be amended retroactively by a provision authorizing reim- 
bursement to applicants for the cost of advertising the sale of lands withdrawn 
from sale; however, the regulations may be amended prospectively to provide for 
allowance of such expenses from and after the effective date of the amendment. 


Under Interior Department regulations, governing the sale of public lands 
prospective purchasers not only are charged with notice that the lands might 
subsequently be withdrawn from sale but are expressly advised that such with- 
drawal would give them no right or claim against the United States, and there- 
fore, an applicant who incurred expenses incident to sale of public lands sub- 
sequently vacated by the United States does not have a claim containing such 
elements of legal liability or equity as would justify the General Accounting 
Office in making a report thereof to the Congress under the act of April 10, 1928. 
Acting Comptroller General Fisher to the Secretary of the Interior, 


January 27, 1953: 


Reference is made to letter of December 23, 1952, from the Admin- 
istrative Assistant Secretary, concerning a proposed amendment to 
the regulations of the Department of the Interior appearing in 43 
CFR 250.9 relative to the sale at public auction of certain public lands 
as authorized by the provisions of 43 U. S. Code 1171 and issued pur- 
suant to the authority contained in 43 U.S. Code 1201. 

The Bureau of Land Management is authorized by the provisions 
of 43 U. S. Code 1171, referred to above, to sell at public auction cer- 
tain tracts of the public domain. Qualified persons may request that 
such lands be sold and if the request is approved the applicable regu- 
lations require the applicant to publish notice of the sale at his own 
expense in the manner and in the newspaper designated by the Bureau. 

It is explained in the letter of December 23, however, that cases 
have arisen where, after notice of the sale has been published, the 
Bureau has subsequently determined that retention of the land would 
be in the public interest and has vacated the sale. The proposed 
amendment to the regulations would authorize reimbursement to be 
made to applicants under such circumstances for the cost of advertis- 
ing the sale. It is stated that the first case of this sort took place on 
September 1, 1951 and that the total amount of these expenditures 
does not exceed $800. 

In view thereof you request to be advised whether the General 
Accounting Office would object to the retroactive feature of such pro- 
posed regulation. You also request to be advised whether, in the event 
it is determined that reimbursement under such circumstances would 
not be legally proper, this Oflice would submit the claims to the Con- 
gress as meritorious claims against the United States pursuant to the 
act of April 10, 1928, 31 U. S. Code 236. 

As a general rule, statutory regulations may not be given a retro- 
active effect, particularly where to do so would enlarge or diminish 
existing rights of the parties affected and require the expenditure 
of appropriated funds not required under existing regulations. Sec- 
tion 250.5, title 43 CFR, of the regulations pertaining to the public 
sale of land by the Bureau of Land Management provides: 
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Effect of application. The filing of an application in conformity with the 

regulations in this part will not segregate the lands applied for from other 
application under the public land laws, or defeat a prior valid right initiated 
under any such law. However, until the issuance of a cash certificate, the 
regional administrator may at any time determine that the lands should not 
be sold, the applicant or any bidder has no contractual or other rights as 
against the United States, and no action taken will create any contractual or 
other obligation of the United States. 
It thus is clear that, under the circumstances described in your letter, 
the applicants involved assumed the risk that retention of the lands 
might be found to be in the public interest and that the sales there- 
fore might be vacated without obligating the United States to make 
reimbursement for the money spent for advertising. The regula- 
tions involved have the force and effect of law and, since they must 
be construed as precluding any retroactive effect being given to the 
proposed amendment thereof, there exists no legal basis for such 
an amendment or for the allowance of claims covering the cost of 
advertisements published under the regulations as they now stand. 
Considering, however, that the sales in question would be vacated 
in the interest of the Government and that funds are available to 
your Department for expenses necessary for disposal and other func- 
tions as authorized by law in the management of land and their re- 
sources under the jurisdiction of the Bureau of Land Management, 
there would be no legal objection to amending the regulations pros- 
pectively to provide for allowance of such expenses from and after 
the effective date of the amendment. 

You are also advised that, since the applicants under the existing 
regulations not only are charged with notice that the lands might 
subsequently be withdrawn from sale but are expressly advised by 
the regulations that such withdrawal would give them no right or 
claim against the United States, I do not feel that the equities in- 
volved are such as to warrant submission of the claims under the 
act of April 10, 1928. See 17 Comp. Gen. 720, and 14 id. 324. 


[B-112650] 


Officers and Employees—Training—Schools—Personal v. 
Government Expense 


The Appropriation “Salary and Expenses, Forest Service,” is available for the 
payment of expenses incurred by Forest Service employees of the Forest Prod- 
ucts Laboratory in attending specialized courses of brief duration at educational 
institutions in the advanced phases of their respective sciences, provided it is 
administratively determined that such attendance is necessary to effect the 
work and responsibilities of the Laboratory and is not for personal convenience 
or knowledge of the employees. 


Acting Comptroller General Yates to the Secretary of Agriculture, 
January 29, 1953: 


Reference is made to letter of October 31, 1952, from the Acting 
Secretary of Agriculture, requesting decision as to whether funds ap- 
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propriated for the Forest Products Laboratory at Madison, Wiscon- 
sin, under the appropriation “Salaries and Expenses, Forest Service, 
1953,” subhead “Forest research,” contained in the Department of 
Agriculture Appropriation Act, 1953, approved July 5, 1952, 66 Stat. 
343, may be used to pay the salary, travel, subsistence, tuition 
and other expenses of employees in attending specialized courses of 
instruction of brief duration at colleges, universities or elsewhere in 
subjects relating to their major field of work in research. 

It is stated that the Forest Products Laboratory is a research institu- 
tion operated by the United States Forest Service, and that the Sec- 
retary of Agriculture, under authority of the act of May 22, 1928, 
45 Stat. 699, 16 U. S. C. 581 et seq., is authorized and directed, within 
the annual appropriations therefor, to conduct investigations, ex- 
periments, and tests in order to determine, demonstrate, and promul- 
gate the best methods of reforestation and of growing, managing, 
and utilizing timber, forage, and other forest products. Also, it is 
stated that the Laboratory, in the course of its years of operation, 
has brought together a staff of trained and competent research work- 
ers of the various professions who exert every effort, through pro- 
fessional and technical publications and personal contacts, to keep 
abreast of the newest developments in their fields of science, and that 
many of them, from time to time and at their personal expense, take 
advanced courses of study at colleges and universities to further 
improve their knowledge and enhance their value to the Laboratory. 

The Acting Secretary of Agriculture refers to the tremendous ad- 
vances made in the physical and chemical sciences during the past 
decade in the field of forest products utilization, the numerous spe- 
cializations in such fields, the development of new theories, methods 
and techniques, and points out the difficulties confronting its Labora- 
tory members in keeping abreast of the entire field except in u general 
way. Proceeding further, it is explained that the Department’s own 
program of research and the special research projects requested to be 
performed by the Department of Defense and other Government 
agencies occasionally enter into the field of one or more of the more 
recent scientific discoveries in methods or techniques to the extent that 
the members assigned to such research projects must either work out 
their own methods and techniques, from the scant sources of knowl- 
edge available and by trial and error experimentation which is costly 
and time consuming, or they must secure intensive training in the 
subject matter involved from one of the few recognized authorities 
in the field. In that regard, and as illustrative of the specialized: 
training courses upon which attendance of Laboratory members is 
proposed, the letter cites the following examples: 


A recent case under consideration involved the possibility of sending one or 
more Laboratory chemists to the Institute of Polymer Research at the Polytechnic 
Institute of Brooklyn for participation in a two weeks’ course in the techniques 
of determining the degree of polymerization with specific reference to molecular 
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weight and shape and size of micro-molecules in solution. The few national 
authorities on this subject are concentrated at this college. The Laboratory’s 
program of research both for its own purposes and those of the Army Ordnance 
Department and other defense agencies will increasingly require knowledge of 
the degree of polymerization and crystallite structure of cellulose. Under nor- 
mal methods of procedure chemists performing this work will have to develop 
their own techniques before their research can become fully productive. These 
techniques are the most difficult and controversial in this branch of the physical- 
chemical nature of wood components. Participation of chemists in the course 
of training outlined above would have provided them almost immediately with 
the techniques needed for this project. Further, the Laboratory does not yet 
have available all of the specialized equipment needed for this work and this 
training would enable the chemists involved to determine immediately the most 
suitable specialized equipment needed. 

Another example occurred early in 1951. To accomplish more exhaustive 
research into the molecular structure of wood components, the Laboratory pur- 
chased at a cost of approximately $13,000, a very complex instrument known as 
an “Infra-Red Spectrophotometer.” For the immediate research use contem- 
plated, Laboratory chemists were sufficiently versed in the theory and use of 
this instrument to fully justify its purchase. However, the full potential use of 
the instrument is understood by only a very few experts. There is very little 
literature on the subject. Full potential use of the instrument could not there- 
fore be realized for some time since Laboratory chemists were under the necessity 
of learning additional ways in which to use the instrument through experimenta- 
tion. In July 1951, the Massachusetts Institute of Technology conducted courses 
of one week’s duration, in the theory and practice of the use of this instrument. 
Participation in one of these courses by the chemists involved would have pro- 
vided them almost immediately with the knowledge needed for increased and 
more productive use of this costly scientific instrument. 


The appropriation for the Forest Service for “Forest research” 
contained in the Department of Agriculture Appropriation Act, 
1953, 66 Stat. 343, provides: 

Forest research: For forest research at forest or range experiment stations, 
the Forest Products Laboratory, or elsewhere, in accordance with the provisions 
of sections 1, 2, 7, 8, 9, and 10 of the Act approved May 22, 1928, as amended 
(16 U. 8. C. 581, 581a, 581f-581i), including the construction and maintenance of 
improvements; fire, silvicultural, watershed, and other forest investigations and 
experiments; investigations and experiments to develop improved methods of 
management of forest and other ranges; experiments, investigations, and tests 
of forest products; a comprehensive forest survey; and investigations in forest 
economics; $5,400,000: Provided, That funds may be advanced to cooperators 


under such regulations as the Secretary may prescribe when such action will 
stimulate or facilitate cooperative work. 


Examination of the above-quoted appropriation language and the 
provisions of law referred to therein disclose that a primary function 
of the Forest Products Laboratory is the conduct of experiments, in- 
vestigations, and tests with respect to the utilization and preservation 
of wood and other forest products. Therefore, if it be administra- 
tively determined that attendance of Laboratory members at spe- 
cialized courses of instruction for periods of brief duration in the 
advanced phases of their respective sciences, similar to the examples 
set forth above, is necessary to effect the work and responsibilities of 
the Laboratory and not for the personal convenience or knowledge of 
its members, there is perceived no legal objection to the use of the 
referred-to appropriation for expenses of the type set forth in the 
opening paragraph above. See 31 Comp. Gen. 623, cited in the 
letter and 29 Comp. Gen. 96. 


The question presented is answered accordingly. 
276088°—54——-24 
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Mileage—Travel by Privately Owned Automobile—Depend- 
ents—Use of More Than One Automobile 

A transferred employee who transported dependents to his new permanent duty 
station in two automobiles because illness required one dependent to travel in 2 
reclining position, thereby making the use of two automobiles essential, may be 
allowed mileage for the use of both automobiles, under Executive Order No. 9805, 
as amended, provided the mileage cost of transportation for the dependents by 
two automobiles does not exceed the cost of their transportation by common 
carrier. 

Acting Comptroller General Yates to Col. E. O. Lee, Department of 
the Army, January 29, 1953: 


Reference is made to your letter of November 26, 1952 (FINKE-R. 
248.7), forwarded by first endorsement of December 12, 1952, from 
the Office of Chief of Finance, requesting decision whether payments 
are authorized upon the two vouchers therewith transmitted, both in 
favor of Ralph H. Keagy in the respective amounts of $172, and 
$138.25, representing mileage for travel by privately owned auto- 
mobiles between Fort Peck, Montana and Richmond, Virginia, by the 
claimant and his dependents. 

Travel order issued June 27, 1952, directed Mr. Keagy to make a 
change of official station from Fort Peck, Montana, to Richmond, 
Virginia, and authorized travel by privately owned automobile at 
$.07 per mile for himself and also for his dependents—a wife and 
three children named therein—stating that “dependents will follow at 
a later date.” The travel order limited reimbursement to cost by 
common carrier. It is represented that because of illness, one of his 
dependents was required to travel in a reclining position, making the 
use of two automobiles essential. 

In 27 Comp. Gen. 57, referred to by you, it was held quoting from the 
syllabus: 


Under the provisions of Executive Order No. 9805, issued pursuant to section 
1 (a) of the act of August 2, 1946, relating to the payment of mileage for the 
travel of employees’ dependents by privately owned automobile on change of 
station, mileage may be allowed for the use of one automobile, only, unless it be 
shown that transportation in the one was not feasible, even though the cost of 
transportation for the entire family by rail would exceed the aggregate amount 
of mileage for the use of more than one automobile. 


In the present case there appears to have been a necessity for the use of 
two automobiles. Accordingly, if the common carrier costs are prop- 
erly stated on the two vouchers as exceeding the mileage claimed for 
the use of two automobiles, payments upon the vouchers appear proper. 
The two vouchers are returned herewith. 


[B-112349] 


Leases—Air Conditioning Services—Overtime Periods 


A building lease which contains a provision for furnishing air conditioning 
services during working hours and other hours as may be required contemplates 
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the furnishing of those services beyond regular working hours necessitated by 
overtime work which is well known to be required frequently in the conduct of 
public business, and therefore, a lessor may not be paid additional amounts for 


furnishing air conditioning services during period employees are required to 
work overtime. 


A lease executed by the General Services Administration pursuant to its function 
and duty under 40 U. 8S. Code 304 (c) to provide Government agencies with office 
space and necessary building services may not be amended by an agreement made 
by the occupying agency with the lessor. 

Acting Comptroller General Yates to Wendell H. Bearden, Federal 
Security Agency, January 30, 1953: 


Reference is made to your letter of October 8, 1952, 14:M:FA, 
addressed to the Division of Audits, General Accounting Oflice, re- 
questing decision as to whether there is authorized to be certified for 
payment a voucher for $50 in favor of Molton, Allen & Williams, Inc., 
Agents for Building Management Corporation, Birmingham, Ala- 
bama, for operation and maintenance of air conditioning equipment 
from 5 to 7 p.m. Monday through Friday and 814 hours on Saturday 
from 8:30 a. m. to 5 p. m., at the Bureau of Old-Age and Survivors 
Insurance Area Office at Birmingham, during the period August 13, 
to September 13, 1952. 

Your letter states that this service is over and above and in addition 
to the air conditioning regularly provided by the lessor under Lease 
No. WA-6pb-6650, dated June 10, 1946, with the City of Birmingham, 
Alabama, and that you are in doubt as to the propriety of the pay- 
ment since exception has been taken in the audit by the General Ac- 
counting Office of voucher 297352, September 1951 account of Paul D. 
Banning, effecting a similar payment to the above lessor for such 
services during May 1951. In this connection, exception also has been 
taken to a like payment on voucher 297353, September 1951 account 
of Mr. Banning, covering June 1951. The basis for the exceptions is 
that the lease does not authorize payment for operating expenses of 
air conditioning during overtime periods. 

Under the terms of the lease the Government is entitled to the use 
and occupancy of the demised premises for a period of 5 years with a 
right of renewal extending the period of occupancy to not more than 
10 years from the date of original occupancy, approximately Febru- 
ary 1,1947. Paragraph 7 fixes the rental to be paid at specified rates 
per square foot per annum for usable space, without any provision for 
additional compensation for extras. Paragraph 6 provides that the 
lessor shall furnish the facilities, services, privileges and conveniences 
set forth in its proposal dated April 8, 1946, as modified by the Govern- 
ment’s letter dated May 3, 1946, and the lessor’s letter of May 22, and 
telegram of May 23, 1946, and accepted on May 24, 1946. It further 
is provided that said proposal as modified and accepted, is incorporated 
into and made a part of the lease. 
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In the letter of April 8, 1946, the City of Birmingham offered to 
“furnish cooled air from regular air-conditioning equipment during 
proper months and reasonable working hours.” The Government’s 
letter of May 3, 1946 accepted such offer with the pertinent qualifica- 
tion that “The building services furnished by you shall be at such times 
as the Government employees are required to work within the space.” 
This stipulation was agreed to by the City in its letter of May 22, 1946, 
it being stated that this requirement was “Accepted. It being under- 
stood that such service shall be furnished during regular working 
hours, that is, 8: 00 a. m. to 6: 00 p.m. Monday’s through Friday’s, and 
additional service during other hours as required by Government. It 
being understood Government will be reasonable in its requirements 
for additional services.” These conditions were accepted in the 
Government’s letter of May 24, 1946. 

Thus, it appears that the lease expressly provides that, in addition 
to regular working hours, cooled air services will be furnished during 
other hours as reasonably required. What isa reasonable time depends 
upon the circumstances in each case, Coviello v. Moco Fruit Co., Inc., 
109 P. 2d 766, and it must stem from a justifiable reason, Long v. 
Equitable Tax Assurance Society of United States, 60 N. E. 2d 808. 
The services beyond regular working hours in question were necessi- 
tated by overtime work which it is well known frequently is required 
in the conduct of public business and must be adequately provided for 
in advance. It undoubtedly was for that reason that the Government 
insisted upon modifying the original offer so as to provide for neces- 
sary services beyond regular working hours. Also, it is the function 
and duty of the General Services Administration to provide office 
space and necessary building services for the Bureau of Old-Age and 
Survivors Insurance Area Office. 40 U.S. C. 304 (c). Consequently, 
there was no authority in any officer of your Bureau to enter into an 
agreement with the lessor purporting to amend the terms of the lease 
to provide services thereunder or to otherwise obligate funds of the 
Bureau for that purpose under a separate informal agreement. In 
this connection, the record discloses that several supplemental agree- 
ments modifying the terms of the original lease in other respects were 
entered into between the lessor and the General Services Administra- 
tion. Also, the authority for the payments as made or proposed to be 
made, to an agent of the Building Management Corporation, the 
agent of the lessor, the City of Birmingham, is not apparent. See 
31 U.S. C. 492. 

Accordingly, you are advised that the voucher for $50 accompanying 
the letter of October 8 may not be certified for payment. The excep- 
tions to vouchers 297352 and 297353 will be continued. 

The voucher is returned herewith. 
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[B-113228] 


Vehicles—Purchases—Cost and Other Limitations 


While 5 U. S. Code 78 (a) prohibits the purchase of passenger automobiles in 
the absence of specific statutory authority it specifically exempts from such 
prohibition the purchase of passenger automobiles for the use of heads of 
executive departments, so that a passenger automobile may be purchased for 
the use of the Attorney General without specific authorization or appropriation 
however, the maximum price limitation of $1400 established by section 1401 of 
the act of July 15, 1952, is applicable to such purchase. 


Acting Comptroller General Yates to the Attorney General, January 
30, 1953: 


Reference is made to letter dated December 16, 1952, file A3-5, from 
the Administrative Assistant Attorney General, requesting a decision 
whether (1) in the absence of a specific legislative authorization or 
appropriation item therefor, a new passenger automobile may be pur- 
chased, on a replacement basis, for the use of the Attorney General 
and (2) if so, whether such purchase would be subject to the maximum 
purchase price limitation of $1,400 established by section 1401 of the 
act of July 15, 1952, 66 Stat. 659. 

It long hes been ‘the policy of the Congress to restrict and retain 
legislative control over the purchase of passenger automobiles by the 
various departments and agencies of the Government. These re- 
strictions and controls were consolidated and clarified by section 16 
of the Administrative Expense Act of August 2, 1946, 60 Stat. 810, 
which amended section 5 of the act of July 16, 1914, 5 U. S. C. 78, so 
as to provide, in pertinent part, as follows: 

Unless specifically authorized by the appropriation concerned or other law, 
no appropriation shall be expended to purchase or hire passenger motor vehicles 
for any branch of the Government other than those for the use of the President 


of the United States, the secretaries to the President, or the heads of the execu- 
tive departments enumerated in 5 U. 8.0.1. (5 U. 8. C. 78 (a)) 


* * a * * * a 


Unless otherwise specifically provided, no appropriation available for any 
department shall be expended— 


(1) to purchase any passenger motor vehicle (exclusive of busses, ambulances, 
and station wagons), at a cost, completely equipped for operation, and including 
the value of any vehicle exchanged, in excess of the maximum price therefor, 
if any, established pursuant to law by a Government agency and in no event 
more than such amount as may be specified in an appropriation or other Act, 


which shall be in addition to the amount required for transportation; (5 U. S. C. 
78 (c)) 


Section 78 (a) of title 5 of the United States Code, supra, clearly 
prohibits the use of appropriated moneys for the purchase of passen- 
ger automobiles in the absence of a specific authorization therefor, 
except where the auto is for the use of the President of the United 
States, the secretaries to the President or the heads of the executive 
departments enumerated in 5 U. §. C. 1. Since the Department of 
Justice is one of the executive departments enumerated in 5 U.S. C. 1, 
and the Attorney General is its head, it appears clear that appropri- 
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ated moneys, otherwise available, may be used for the purchase of an 
automobile for the use of the Attorney General without a specific 
authorization therefor in the appropriation or other law. Question 
1 is accordingly answered in the affirmative. 

The prohibition, of expenditure of moneys available to any depart- 
ment for the purchase of a passenger automobile in excess of amounts 
specified in the appropriation or other act—established by section 
78 (c) of title 5, United States Code—prescribes, unless otherwise 
specifically provided, a maximum price “in no event more than such 
amount as may be specified in an appropriation or other Act” and 
in effect provides a ceiling wherever one is not otherwise provided. 
There is nothing in such section which would permit purchase of such 
automobiles from departmental appropriations without regard to the 
maximum price, whether the vehicle is purchased under a specific 
appropriation authorization therefor which provides no ceiling (for 
instance, the several items for purchase of automobiles contained in 
the Department of Justice Appropriation Act, 1953, 66 Stat. 556-560) 
or under the exception provided in 5 U.S. C. 78 (a), supra. This inter- 
pretation appears to have been generally accepted by the various 
departments and specific authority for the purchase of more expensive 
automobiles where desired for use by the head of the department have 
been included in numerous annual appropriations. In this connection, 
see the General Appropriation Act, 1951, 64 Stat. 595-769 wherein 
the Department of Justice was authorized to purchase “one passenger 
motor vehicle at not to exceed $4,000 for replacement only” (64 Stat. 
616); the Department of the Interior was authorized to purchase 
“one passenger motor vehicle for replacement only at not to exceed 
$4,500” (64 Stat. 680) ; and the Department of Defense was authorized 
to purchase passenger vehicles “including one at not to exceed $3,000” 
(64 Stat. 731). See also the Labor-Federal Security Appropriation 
Act, 1953, wherein the Department of Labor was authorized to pur- 
chase “not to exceed one passenger motor vehicle (at not to exceed 
$3,000) for replacement only” (66 Stat. 358); and the Department 
of Agriculture Appropriation Act, 1953, authorizing the Department 
of Agriculture to purchase “one passenger motor vehicle for replace- 
ment of the motor vehicle used by the Secretary with a comparable 
new model” (66 Stat. 351). 

Accordingly, it must be held that, while a passenger automobile for 
the use of the Attorney General may be purchased under the excep- 
tion provided by 5 U.S.C. 78 (a) without a specific legislative authori- 
zation or appropriation item therefor, the maximum price of $1,400 
established by section 1401 of the act of July 15, 1952, 66 Stat. 659, 
pursuant to 5 U. S. C. 78 (c) would be applicable to such purchase 
in the absence of a specific authorization or appropriation item 
therefor. 
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[B-113533] 


Appropriations — Availability — Loyalty Investigations — 
United Nations, Ete., Personnel 

The expenses of the additional investigative duties imposed on the Civil Service 
Commission by Executive Order No. 10422, January 9, 1953, in connection with 
preliminary investigations of United States citizens employed or being considered 
for employment by the United Nations or other public international organizations 
of which the United States Government is a member, may be paid from the 
current appropriation for “salaries and expenses” of the Commission. 

Acting Comptroller General Yates to the Acting Chairman, United 
States Civil Service Commission, February 2, 1953: 


Reference is made to your letter of January 23, 1953, with enclosure, 
relative to the provisions of Executive Order No. 10422, dated January 
9, 1953, 18 Federal Register 239, which provide that the Civil Service 
Commission shall conduct preliminary investigations in connection 
with United States citizens employed or being considered for employ- 
ment by the United Nations or other public international organiza- 
tions of which the United States Government is a member. 

You state that, while a recommendation for an appropriation of 
funds to finance the costs of implementing the Executive order has 
been forwarded to the Congress (House Document No. 66, 83d Con- 
gress, lst Session), it is incumbent upon the Commission to proceed 
with the making of such investigations at the earliest possible date. 
Accordingly, you request a decision as to whether the costs of such 
investigations may be defrayed from the appropriation for the Com- 
mission for “Salaries and expenses” contained in the Independent 
Offices Appropriation Act, 1953, approved July 5, 1952, 66 Stat. 397, 
in pertinent part, as follows: 

Salaries and expenses: For necessary expenses, * * * and expenses of 
examinations and investigations beld in Washington and elsewhere; * * * 

While no appropriation has been made for the specific purpose 
of carrying out the provisions of the Executive order, said Executive 
order does impose additional investigative duties on the Commission. 
Moreover, there is nothing contained in the appropriation for “Salaries 
and expenses” to define or limit the scope and type of “investigations” 
comprehended by the use of such term. Pertinent decisions of this 
Office hold that existing appropriations of Departments or Agencies 
are available to defray the expenses of additional duties imposed upon 
them by proper legal authority. 30 Comp. Gen. 258; 15 id. 167. Also, 
see 30 Comp. Gen. 205. Hence, if it be administratively determined 
necessary to undertake immediately the program of investigations 
required by the said Executive order, the necessary expenses incident 
thereto may be defrayed from the current appropriation of the Com- 
mission for salaries and expenses, 
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[B-111899] 


Pay and Allowances—Members of the Military Services 
Awaiting Orders in Connection With Disability Retirement 
Proceedings 


A member of the military services who has been found by a physical evaluation 
board unfit to perform the duties of his rank or grade and who is given orders to 
a designated place to await further orders in connection with disability retire- 
ment proceedings is on authorized absence from duty and under section 4 (b) of 
the Armed Forces Leave Act of 1946, as added by section 1 of the act of August 
4, 1947, the period spent at home or elsewhere is required to be charged against 
the member’s leave balance to the extent possible, however an enlisted member, 
unless specifically granted leave in his orders, is not entitled to a credit of leave 
rations for the period. 


An enlisted member of the military services who has been found by a physical 
evaluation board unfit to perform the duties of his rank or grade and who is 
ordered to a designated place to await further orders in connection with dis- 
ability retirement proceedings is entitled under section 301 of the Career Com- 
pensation Act of 1949 to a basic allowance for subsistence and under section 302 
to a basic allowance for quarters if without dependents under the circumstances 
at the location to which the member is ordered and not by what his situation was 
at the station from which detached. 


A member of the military services who has been found by a physical evaluation 
board unfit to perform the duties of his rank or grade and who is ordered to a 
designated place to await further orders in connection with disability retirement 
proceedings is entitled to travel allowances for himself on the basis that the 
place to which he is directed to proceed becomes his station and upon ultimate 
termination of his services the member is entitled to travel allowances for him- 
self from that place to the appropriate place incident to his retirement. 


A member of the military services who has been found by a physical evaluation 
board unfit to perform the duties of his rank or grade and who is ordered to a 
designated place to await further orders in connection with disability retire- 
ment proceedings is entitled to transportation for dependents and household 
effects to the designated place, however upon final disposition of the retirement 
proceedings transportation for dependents and household effects is subject to 
adjustment so as not to exceed the transportation authorized from his last 
permanent duty station to the place authorized incident to his retirement. 

Acting Comptroller General Fisher to the Secretary of Defense, 


February 4, 1953: 


Reference is made to letter of September 12, 1952, from the Deputy 
Secretary of Defense requesting decision of this Office as to whether 
members of the military services who may be ordered “home for duty 
on permanent change of station” or “placed on detached service at 
home or elsewhere to await further orders pending action on disability 
retirement proceedings” are entitled to certain items of pay and al- 
lowances mentioned in Committee Action No. 33 of the Military Pay 
and Allowance Committee, Department of Defense. 

A copy of Committee Action No. 33, received with the letter of 
September 12, 1952, discloses that in order to eliminate overcrowded 
conditions in service hospitals, provide a more rapid turnover of 
patients, reduce the overall patient cost and also to avoid the neces- 
sity of establishing and maintaining a separate unit to provide further 
care after maximum hospitalization benefits have been obtained, it is 
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the desire of the military services that “in those cases where the rec- 
ommended findings of a Physical Evaluation Board indicate that a 
member of the uniformed service concerned is unfit to perform the 
duties of his rank or grade” such member not be retained in the hos- 
pital while awaiting final action on disability retirement proceedings 
if further hospitalization is not required during that period. In such 
cases it is proposed that the member, while awaiting further orders 
and disposition of his case by the Secretary of the military depart- 
ment concerned, “be ordered for duty, on permanent change of station, 
to his home” or “be placed on detached service at such place as he may 
select, other than a military or naval organization.” It is stated that 
such orders will be issued for the convenience of the Government and 
not for the convenience of the individual and it appears to be con- 
templated that under such orders “the member concerned would be 
continued in a duty status at his home or point to which he proceeded 
on detached service” inasmuch as the member “would not be directed 
to be ‘absent from duty’ with or without leave.” The basic question, 
therefore, is whether the member concerned in such a case is present 
for duty at his home or at the place of detached service or absent from 
duty pending disposition. 

Whether a member of the military service is to be considered as 
present for duty at his home or elsewhere or absent from duty await- 
ing final action on pending disability retirement proceedings is neces- 
sarily a question of fact to be determined not only from the nature 
of the orders issued but also on the basis of the actual conditions and 
circumstances of the particular case. It is indicated that the pro- 
cedure which is here proposed will be applicable only in those instances 
where the recommended findings of a physical evaluation board have 
disclosed that the member concerned is unfit to perform the duties 
of his rank or grade. In other words a case involving a member who 
is receiving hospitalization; who is unfit to perform the duties of his 
rank or grade; who is not expected to perform any further duty; 
and who is given orders directing him to proceed to some designated 
place to await further orders in connection with his disability retire- 
ment, would be one within the class to which reference is made. It is 
the view of this Office that such a member so detached from his station, 
actually would be on authorized absence from duty awaiting further 
orders in connection with the disability retirement proceedings in 
his case within the scope of section 4 (b) of the Armed Forces Leave 
Act of 1946, as added by section 1 of the act approved August 4, 1947, 
61 Stat. 748, 37 U. S. C. 33 (b), which in pertinent part provides that: 

After August 31, 1946, members of the armed forces * * * when directed 
by the Secretary to be absent from duty to await orders pending action on 
disability retirement proceedings for any period in excess of the number of 


days’ leave authorized by this Act, shall receive the same pay and allowances 
they would receive if not so absent. [Italics supplied.] 
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It was stated in decision dated June 24, 1952, B-108920, 31 Comp. 
Gen. 678, that: 


In amending section 4 of the Armed Forces Leave Act of 1946, and repealing 
section 1265 of the Revised Statutes, it apparently was the intention to continue 
to permit members to be ordered to be absent from duty in an “awaiting orders 
status” rather than in a leave status pending action on disability retirement 
proceedings but in view of the provision for compensating members for unused 
leave to their credit at the time of discharge or release from active duty, to 
require leave standing to the credit of the individudal to be charged against 
such period while awaiting orders to the extent possible. * * * 


The specific questions persented are answered as follows: 
(1) Must the period spent at home, or elsewhere if on detached service, be 


charged against the member’s leave balance to the extent that such balance 
is available? 


In view of the fact that a member’s status under orders issued 
in the circumstances above described is to be considered as that of 
authorized absence from duty awaiting orders, the period spent at 
home or elsewhere is required to be charged against the member’s 
leave balance to the extent possible. See 31 Comp. Gen. 678, supra. 


(2) If the answer to question (1) is in the affirmative, is an enlisted member 
entitled to leave rations during the period chargeable against his leave balance? 

Notwithstanding the fact that leave standing to the credit of an 
individual is required to be charged to the extent possible for the 
absence during which the individual is in a status of awaiting further 
orders, the member concerned is not absent from duty with leave 
unless his orders specifically grant him leave. 31 Comp. Gen. 678. 
Hence, an enlisted member, unless granted leave, would not be en- 
titled to a credit of leave rations during the period so chargeable 
against leave. A 

(3) During the period spent at home, or elsewhere if on detached service, 
awaiting orders, is an enlisted member’s entitlement to basic allowance for 
subsistence at the rate applicable when rations in kind are not available or to 
commuted rations governed by applicable circumstances at the station from 
which detached or at the member’s current location? 

Detachment from station under orders, as proposed, would have 
the effect of terminating the member’s duty assignment at that station, 
and, accordingly during the absence from duty awaiting further 
orders in connection with the disability retirement proceedings in 
his case, his right to a basic allowance for subsistence in the amount 
and under the conditions prescribed in section 301 of the Career Com- 
pensation Act of 1949, 63 Stat. 812, 37 U. S. C. 251, would be governed 
by the circumstances at the location to which the member was directed 
to proceed and not by what his situation was or may have been at the 
station from which detached. Compare answer to question (2). 

(4) During the period spent at home, or elsewhere if on detached service, 
awaiting orders, is entitlement to basic allowance for quarters in the case of a 


member without dependents governed by applicable circumstances at the sta- 
tion from which detached or at the member’s current location? 
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For the reasons set forth in answer to question (3) above the right 
of a member, without dependents, to a basic allowance for quarters 
in the amounts and under the conditions prescribed in section 302 
of the Career Compensation Act of 1949, as amended, 37 U.S. C. 252, 
likewise would be governed by the circumstances at the location to 
which the member was directed to proceed. 


(5) Is the member concerned entitled to permanent change of station allow- 
ances in connection with transportation allowances for himself, his dependents, 
and his household goods when ordered home on permanent change of station 
or when ordered on detached service? 

(6) If the answer to question (5) above is in the negative, to what allowances, 
if any, would such member be entitled in connection with transportation of 
himself, his dependents, and his household goods when ordered home on per- 
manent change of station or when ordered on detached service? 

Under the circumstances set forth in Committee Action No. 33, and 
in view of the reasons therein given respecting the evident desire of 
the military services to accomplish a final detachment from duty sta- 
tion of those members of the uniformed services found to be unfit to 
perform the duties of their rank or grade, it would seem reasonably 
clear that orders of the type here proposed actually will contemplate 
no further duty on the part of the individual member concerned either 
at the station from which detached or at his home or elsewhere. In 
that situation and since the member concerned is in fact fully detached 
from all duty pending further orders on disability retirement pro- 
ceedings in his case, no compelling reason is perceived as to why 
orders, as proposed, should not be considered as initiating a perma- 
nent change of station within the meaning of that term as used in 
the Joint Travel Regulations for the Uniformed Services, such change 
to be consummated upon ultimate termination of active service by 
retirement, release from active duty or otherwise. Hence, a member 
detached from his duty station (note reply to questions (3) and (4) 
above), under orders issued under the circumstances above described 
and who proceeds to the place designated properly may be viewed as 
entitled to travel allowances for himself on the basis that the place to 
which he was directed to proceed became his station. Also, he may 
be considered entitled to transportation for his dependents, if any, 
and to transportation of household effects to the extent such allow- 
ances are otherwise authorized in the Joint Travel Regulations for the 
Uniformed Services. However, since a permanent change of station 
may not be considered to have been consummated until ultimate retire- 
ment, release from active duty or other termination of his waiting 
period, transportation of dependents or household effects furnished 
prior thereto would be subject to adjustment so as not to exceed that 
authorized on the basis of retirement, release from active duty or other 
termination of the waiting period, determining what the ultimate 
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new permanent station may be. Compare 24 Comp. Gen. 895. Ques- 
tions (5) and (6) are answered accordingly. 

(7) If retirement for physical disability becomes effective while at home 
on permanent change of station or on detached service, awaiting further orders, 
is the member concerned entitled to transportation allowance for himself, his 
dependents, and his household goods from such home or detached service station 
to another home which he elects incident to retirement, provided travel is per- 
formed within one year from the effective date of retirement? 

(8) If the answer to question (7) is in the negative, to what allowances, if 
any, would such member be entitled in connection with transportation of himself, 
his dependents, and his household goods upon retirement if retirement for 
physical disability becomes effective while at home or on detached service? 

Since, as indicated in answer to question (5), the place designated 
in the orders proposed and to which the member travels may be con- 
sidered his station, he is entitled, upon ultimate termination of his 
service, to travel allowances for himself from that point to the appro- 
priate place incident to his retirement, release from active duty, etc. 
However, since the designated intermediate point may not be consid- 
ered a permanent station, he is not entitled to transportation for his 
dependents and household effects from that point, but the amount of 
such transportation is to be determined on the basis of the distance 
from his permanent station at the time he received the orders direct- 
ing him to proceed in an awaiting-orders status to the point to which 
he is entitled incident to retirement, release from active duty, etc., 
less any amounts previously paid for transportation of dependents 
and household goods to the waiting point. Questions (7) and (8) 
are answered accordingly. 


[B-111895] 





Subsistence Allowance—Fractional Days 


When enlisted members of the armed services are in a travel status and entitled 
to a per diem allowance in lieu of subsistence for a portion of a day the daily 
basic allowance for subsistence authorized to be paid enlisted members who are 
permitted to mess separately may be prorated for the remaining portion of such 
day, provided such prorating is regulated by appropriate administrative regula- 
tions fixing reasonable divisions of a day. 

Acting Comptroller General Fisher to the Secretary of Defense, 


February 5, 1953: 


Reference is made to letter of September 12, 1952, from the Deputy 
Secretary of Defense requesting decision as to whether the daily basic 
allowance for subsistence authorized to be paid enlisted members who 
are permitted to mess separately may be prorated for that portion of 
the day prior to commencement of and subsequent to termination of 
a travel status. 

Section 301 of the Career Compensation Act of 1949, 63 Stat. 812, 
authorizes the payment of a basic allowance for subsistence of one 
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of three types, type (2) of which is “when permission to mess sep- 
arately is granted,” and it is provided that such allowance shall not 
accrue when enlisted persons are “being subsisted at Government ex- 
pense.” Section 3 (e), Executive Order No. 10119, March 27, 1950, 
issued under authority of subsection 301 (d) of said Career Compen- 
sation Act, states that enlisted members shall be considered as being 
subsisted at Government expense “while they are in a travel status 
and are entitled to a per-diem allowance in lieu of subsistence or to 
a mileage allowance.” Paragraphs 3050-2 and 3 of the Joint Travel 
Regulations state that a travel status will commence or end with the 
departure from or return to a permanent duty station and in the nor- 
mal course of travel, it would appear that in most of the cases a travel 
status would commence or terminate so that the enlisted man concerned 
would be subsisted at Government expense by payment of mileage or 
per diem for only a fractional part of a day. Under such circum- 
stances no reason is perceived why the allowance payable to an en- 
listed man who is authorized to mess separately may not be prorated 
for the remaining portion of such day, provided such prorating is 
regulated by appropriate administrative regulations fixing reason- 
able divisions of the day. See paragraph 4, A. R. 35-4520, dated 
January 28, 1949. 

It appears that the source of doubt as to the propriety of prorating 
the type (2) allowance under the circumstances here involved is a 
decision of this Office dated August 25, 1947, B-68551. In that case 
it was held that an enlisted man who is granted permission to mess 
separately and whose duty required him to be absent from the nearest 
Government mess during the noon meal hours, could not be paid the 
station subsistence allowance and the commuted value of the ration 
on a pro rata basis of one-third of the former and two-thirds of the 
latter per day. However, that decision was not based upon the view 
that prorating was not permissible in a proper case, but upon the con- 
clusion that the claimant was in a status entitling him to payment at 
but one rate during the period of his claim. The matter of proximity 
to a Government mess was not regarded as a circumstance having any 
bearing on his claim since he had requested and had been granted 
permission to eat elsewhere and hence was entitled to the allowance 
payable to enlisted men who were permitted to mess separately. 

Under the circumstances here considered, both a travel and a non- 
travel status calling for payment on two different bases existed on 
the same days and prorating of the basic allowance for subsistence 
rate payable to enlisted men who are permitted to mess separately, 
appears proper for that part of the day prior to commencement of, 
and after termination of, a travel status. 
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[B-112981] 


Compensation—Postal Service—Longevity Increases 


An employee of the Postal Tranportation Service who was advanced to the 
supervisory position of foreman prior to the completion of 13 years of service 
may not be granted the longevity increases under the act of May 3, 1950, while 
serving in the position of foreman until such time as he completes 13, 18 
or 25 years of Postal Service as prescribed in that statute, notwithstanding 
that prior to his advancement to the position of foreman he received the first 
meritorious grade under provisions of section 16 of the act of July 1, 1945, as 
amended. 


Acting Comptroller General Fisher to the Postmaster General, 
February 5, 1953: 


Reference is made to letter of November 28, 1952, from your pred- 
ecessor, reference 24, requesting a decision as to whether, under the 
facts and circumstances hereinafter set forth, Mr. Leroy A. Davis 
was entitled to longevity grade A under the provisions of Public 
Law 500, infra, upon his advancement on March 16, 1952, to the 
supervisory position of foreman in the Postal Transportation Service. 
The action taken in the case of Mr. Davis is stated to be representative 
of the general policy followed by the Post Office Department in con- 
nection with the granting of longevity increases to supervisory 
employees in the Postal Transportation Service. 

It is stated in the letter of November 28, that Mr. Davis was 
appointed to the position of substitute postal transportation clerk 
on October 10, 1941, and was placed in a regular position (grade 
4) on December 1, 1943. Thereafter, on October 1, 1944, he was ad- 
vanced to grade 5 at $2,450 per annum—the highest successive grade 
then in existence. Informal contact with the Post Office Department 
has elicited information to the effect that such advancements were 
based upon actual substitute service in accordance with section 2011-4 
of Postal Laws and Regulations (1940 Ed.) then in effect. Further, 
it appears that, effective July 1, 1945, Mr. Davis was placed in grade 
11, as provided for in section 23 of the act of July 6, 1945, 59 Stat. 
460 (Public Law 134). On July 1, 1948, Mr. Davis was advanced 
to the first meritorious grade (grade 12) in accordance with section 
16 of the said Public Law 134 (59 Stat. 451.) Under the provisions of 
Public Law 500, approved May 3, 1950, 64 Stat. 101, grade 12 became 
grade 11A, and under Public Law 204, approved October 24, 1951, 65 
Stat. 622, grade 11A became grade 9A. Further, it is stated that 
on March 16, 1952, Mr. Davis was promoted to the supervisory posi- 
tion of foreman, but was not granted a longevity increase under the 
provisions of Public Law 500 because he had not completed 13 years 
of Postal Service—one of the conditions of the statute. 
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Decision is requested as to whether Mr. Davis may be granted 
longevity grade A in the position of foreman, effective March 16, 
1952, the date of his advancement to that position ; and, if so, whether 
he may be advanced to longevity grade B eight years from the date 
that he acquired the highest automatic grade. 

Public Law 500 prescribes, as a condition of eligibility for ad- 
vancement to longevity grades A, B, or C, the completion of 13, 18, 
or 25 years of service, respectively. Unless Mr. Davis’ case falls 
within the savings provision contained in section 2 of that statute, 
there would appear to be no basis for his being granted the first longev- 
ity increase until such time as he shall have completed 13 years of 
Postal Service. Section 2 of that statute, 64 Stat. 102, is in part as 
follows: 

Sec. 2. Employees on the rolls on the date of enactment of this Act, who 
are in the highest automatic grade of their position or who are in additional 
grades, shall retain promotion credit under the provisions of section 2 (e) of 
the Act of October 28, 1949 (Public Law 428, Eighty-first Congress), and under 
those provisions of the Act of July 6, 1985 (Public Law 134, Seventy-ninth 
Congress), which are repealed by section 4 of this Act to the same extent 
as though such provisions had remained in effect, and thereafter shall be 
promoted to longevity grades A, B, and C at the beginning of the quarter following 
the completion of three, five, and seven years of service, respectively, in the 
next lower grade * * *, 

Aside from the fact that the supervisory position of foreman was 
not established& until enactment of Public Law 204, swpra, no basis 
was provided in Public Law 134 for advancing employees occupying 
supervisory positions in the Postal Transportation Service to merito- 
rious grades. Moreover, under Public Law 428, approved October 
28, 1949, 63 Stat. 952, there was no authority for advancement to 
the first meritorious grade created thereunder until the employee had 
completed at least 13 years of Postal Service. Thus, it does not 
appear that Mr. Davis would have had any immediate right to advance- 
ment to a longevity grade upon promotion to the supervisory position 
of foreman even if the provisions of Public Laws 134 and 428 had 
remained in effect. 

In view thereof, and since the savings provision contained in sec- 
tion 2 of Public Law 500, conferred no new rights but merely saved 
to employees the rights they would have had had the applicable pro- 
visions of Public Laws 134 and 428 remained in effect, I perceive no 
basis upon which Mr. Davis may be granted the longevity increases 
under Public Law 500 while serving in the position of foreman, 
until such time as he shall have completed the specified 13, 18, or 25 
years of Postal Service as prescribed in that statute. 

The questions presented are answered accordingly. 
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[B-113066] 


Discharges and Dismissals—Appeals Based on Procedural 
Defects—Restoration to Duty—Compensation for Period of 
Removal 

An employee who, after removal from the service, was restored to duty because 
of erroneous proc€dural steps but the erroneous procedure was cured by subse- 
quent action in removing the employee upon a proper charge is not to be con- 
sidered as having been removed by an unjustified or unauthorized action within 
the meaning of the act of June 10, 1948, and therefore, the employee is not 


entitled to compensation for the period of suspension between the original 
removal and the restoration to duty. 


Acting Comptroller General Fisher to the Secretary of the Navy, 
February 5, 1953: 


Reference is made to the letter of December 3, 1952, signed at your 
direction by the Judge Advocate General of the Navy, requesting 
decision whether payment is authorized upon the voucher therewith 
transmitted in the net amount of $632.72, in favor of Westley W. 
Parrish. 

The proposed payment represents compensation for the period 
February 14, 1952, to May 20, 1952. It appears from the enclosures 
accompanying the submission that Mr. Parrish was removed Febru- 
ary 18, 1952, on a charge that he falsified facts with respect to his 
application for sick leave. On appeal to the Chief, Bureau of Ships, 
it was determined that this charge could not be sustained and his 
restoration was ordered May 20, 1952, retroactively effective February 
13, 1952. However, the decision directing his restoration also found 
that the employee could have been charged with excessive unauthor- 
ized absence. Such a charge was subsequently placed against Mr. 
Parrish, apparently covering in part the same period as involved in 
the original charge, and he was removed from the pay roll July 15, 
1952. 

In 29 Comp. Gen. 209, at page 210, it was stated by this Office : 

* * * where an employee is restored to duty after a removal, suspension, or 
furlough without pay solely because of the failure of the administrative office 
to follow the procedural steps prescribed by statute or regulation, and imme- 
diately thereafter the procedural defect is corrected and the adverse action 
against the employee again initiated with the result that it becomes final and 
binding upon the employee, it is not considered that there has been a restoration 
to duty upon the grounds that the removal, suspension, or furlough without pay 
was unjustified or unwarranted within the meaning of the act of June 10, 1948. 
The second action resulting in a proper removal, suspension, or furlough without 


pay of an employee must be regarded as indicating that such action was justified 
and warranted in the first instance. * * * - 


As it appears that, while the original removal was based on erroneous 
grounds, such defect was cured by the subsequent action in removing 
this employee upon a proper charge, it cannot be stated that the 
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employee’s removal was unjustified or unauthorized within the mean- 
ing of the act of June 10, 1948, Public Law 623, 62 Stat. 354, and 
payment for the period of separation, February 14, 1952, to May 25, 
1952, is not authorized. The voucher is returned herewith. 


[B-113215] 


Traveling Expenses—Tips or Fees for Handling Baggage 


The charges for transferring baggage authorized by paragraph 41 of the Stand- 
ardized Government Travel Regulations refer to charges by carriers for transfer- 
ring baggage between railroad stations or pick up and delivery charges by transfer 
and express companies, so that fees paid by an employee to porters for baggage 
transferred to and from check rooms at railroad stations are not reimbursable 
under that paragraph, but are covered by the per diem in lieu of subsistence 
authorized by paragraph 44 of the regulations. 


Acting Comptroller General Fisher to the Administrator of Veterans 
Affairs, February 5, 1953: 


Reference is made to the letter of December 18, 1952, from the 
Deputy Administrator, requesting decision whether payment is au- 
thorized on the voucher therewith transmitted in the amount of $2 in 
favor of Kenneth B. Johnson, said amount comprising a reclaim of 
four fees of $.50 each for “baggage transferred” to and from check 
rooms at railroad stations at Cleveland, Ohio, Pittsburgh, and Butler, 
Pennsylvania. Those fees were administratively deducted from his 
former travel voucher upon the basis that such fees were thought to be 
covered by the per diem in lieu of subsistence paid him while in a 
travel status in accordance with paragraph 44 of the Standardized 
Government Travel Regulations. Mr. Johnson contends, however, 
that those fees are payable under paragraph 41 of the Standardized 
Government Travel Regulations, and do not, therefore, come within 
the purview of paragraph 44. 

Paragraphs 41 and 44 of the Standardized Government Travel 
Regulations, provides as follows: 


41. Transfer of baggage——Necessary charges for the transfer of baggage will 
be allowed. 


* * . * - * . 


44. Definition.—The per diem in lieu of subsistence expenses will be held to 
include all charges for meals; lodgings, personal use of room during daytime, 
baths, all fees and tips to waiters, porters, baggagemen, bell boys, hotel maids, 
dining room stewards and others on vessels, and hotel servants in foreign coun- 
tries, telegrams and telephone calls reserving hotel accommodations, laundry, 
cleaning and pressing of clothing, fans and fires in rooms; transportation be- 
tween places of lodgings or where meals are taken and places of duty. [Italics 
supplied] 


Paragraph 44 is based upon section 3 of the Travel Expense Act 
of 1949, 63 Stat. 166, which provides as follows: 


Sec. 3. Civilian officers and employees of the departments and establishments 
(except justices and judges covered by section 456 of title 28 of the United 
276088° —54——_25 
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States Code), while traveling on official business and away from their desig- 
nated posts of duty, shall be allowed, in lieu of their actual expenses for sub- 
sistence and all fees or tips to porters and stewards, a per diem allowance to be 
prescribed by the department or establishment concerned, not to exceed the 
rate of $9 within the limits of the continental United States and in the case 
of travel beyond the limits of the continental United States not to exceed rates 
established by the Director of the Bureau of the Budget for the locality in which 
the travel is performed. [Italics supplied.] 

The transfer charges referred to in paragraph 41 are charges other 
than fees to porters, such as charges by carriers for transferring bag- 
gage between railroad stations or pick up and delivery charges by 
transfer or express companies. All fees to porters for handling bag- 
gage are included in the per diem in lieu of subsistence as required 
by the Travel Expense Act of 1949, supra. B-59120, August 1, 1946. 
Accordingly, payment on the voucher is not authorized. 

The voucher is returned herewith. 


[B-113363] 


Condemnation Proceedings—Reimbursement of Tenant’s 
Moving Expenses—Claim Filing Limitations 

The time limitation, provided in section 501 (b), title V of the Act of September 
28, 1951, for the payment of claims incident to the acquisition of property 
through condemnation proceedings by the Government, requires that tenants 
of a building so acquired submit claims within one year following the date of 
physically vacating the premises for reimbursement of expenses, losses and 
damages incurred in moving. 

Acting Comptroller General Fisher to the Secretary of the Army, 
February 5, 1953: 


_ Reference is made to your letter of January 6, 1953, requesting a 
decision as to whether, in view of the provisions of section 501 (b), 
Title V of the act of September 28, 1951, 65 Stat. 336, 364, you are 
authorized to reimburse a tenant of the Pennsylvania Athletic Club 
Building for expenses, losses and damages, incurred in moving there- 
from even though he did not submit his application for such reim- 
bursement within one year after he physically vacated the premises. 
In the event of an affirmative answer, you request a decision as to the 
last date for submitting applications for reimbursement in order to 
meet the satutory time limitation imposed by said section 501 (b). 

You state that the Pennsylvania Athletic Club Building was ac- 
quired by the institution of condemnation proceedings and the filing 
therein of a declaration of taking on February 6, 1951; that at the 
time the Government took possession it permitted eight of the tenants 
of the former owner to retain the space occupied by them for short 
periods of time pending completion of arrangements for other quar- 
ters; that each such occupancy was continued upon a rental basis under 
the same terms as contained in the tenants’ leases with the former 
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owner; and that the eight tenants subsequently moved from the 
premises, the first removal occurring on March 31, 1951, and the last 
on May 31, 1951. Further, you state that on March 25, 1952, the ac- 
quisition of the building was determined by the Chief of Engineers 
to be an acquisition pursuant to the said act of September 28, 1951, 
and that several of the eight tenants referred to in your letter who 
applied for reimbursement of expenses, losses and damages incurred 
in moving from the building failed to submit their applications within 
one year after the date they physically vacated the premises. 

It is further stated in the letter that while it appears to the Depart- 
ment that you have no authority to reimburse tenants who fail to 
submit their applications within one year after physically vacating 
the building, such opinion is predicated on the assumption that the 
applicable one-year period is unaffected by either (1) the quasi-re- 
troactive effect of the ratification of the acquisition of February 6, 
1951, as provided in said act of September 28, 1951; (2) the period 
elapsing between such enactment and the promulgation of regulations 
on February 19, 1952, by the Secretary of the Army; or (3) the period 
elapsing between such enactment and the publication of such regula- 
tions in the Federal Register on March 22, 1952. 

Section 501 (a) and (b) of the act of September 28, 1951, 65 Stat. 
363, provides, as follows: 


(a) The Secretary of the Army, the Secretary of the Navy, and the Secretary 
of the Air Force, under the direction of the Secretary of Defense, are respec- 
tively authorized, in order to establish or develop the installations and facilities 
as authorized by this Act, to acquire lands and rights pertaining thereto, or 
other interests therein, including the temporary use thereof, by donation, pur- 
chase, exchange of Government-owned lands, or otherwise, without regard to 
section 3648, Revised Statutes, as amended. When necessary, construction 
of a public works project authorized by this Act may be commenced prior to 
approval of title to the underlying land by the Attorney General as required 
by section 355, Revised Statutes, as amended. 

(b) The Secretary of the Army, the Secretary of the Navy, and the Secretary 
of the Air Force are respectively authorized, to the extent administratively 
determined by each to be fair and reasonable under regulations approved by 
the Secretary of Defense, to reimburse the owners and tenants of land acquired 
by their departments pursuant to the provisions of this Act for expenses and 
other losses and damages incurred by such owners and tenants, respectively, 
in the process and as a direct result of the moving of themselves and their 
families and possessions because of such acquisition of land, which reimburse- 
ment shall be in addition to, but not in duplication of, any payments in respect 
of such acquisition as may otherwise be authorized by law: Provided, That the 
total of such reimbursement to the owners and tenants of any parcel of land 
shall in no event exceed 25 per centum of the fair value of such parcel of land 
as determined by the Secretary of the military department concerned. No pay- 
ment in reimbursement shall be made unless application therefor, supported 
by an itemized statement of the expenses, losses and damages so incurred, shall 
have been submitted to the Secretary of the military department concerned 
within one year following the date of such vacating. The authority conferred 
by this subsection shall be delegable by the Secretary of the military depart- 
ment concerned to such responsible officers or employees as he may determine 
within the Department of Defense. All functions performed under this sub- 
section shall be exempt from the operation of the Administrative Procedure 
Act of June 11, 1946 (ch. 324, 60 Stat. 237), as amended (5 U. 8S. C. 1001-1011), 
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except as to the requirements of section 3 of such act (60 Stat. 238; 5 U. S. C. 
1002). Any funds appropriated pursuant to this Act, to the extent available, 
may be used to reimburse the owners and tenants of such acquired lands for 
such incurred expenses, losses and damages. 

As pointed out in your letter, while the property involved was 
acquired by the declaration of taking on February 6, 1951, section 
101, Title I of the statute, 65 Stat. 336, authorized the “Acquisition 
and conversion of Pennsylvania Athletic Club,” in effect, ratifying 
and confirming the acquisition of the building and bringing it under 
its provisions. Section 501 (b) of the statute in effect prohibits pay- 
ments thereunder to owners and tenants in reimbursement of ex- 
penses and losses unless application therefor shall have been sub- 
mitted to the Secretary of the military department concerned within 
one year following the date of vacating. Such provision is clear and 
unambiguous and is not subject to construction. Furthermore, it is 
self-executing in that the limitation period for filing applications for 
reimbursement is in nowise contingent upon the issuance of regula- 
tions. Therefore, the points raised in your letter concerning the 
date of the issuance of the regulations and the requirements of sec- 
tion 3 of the Administrative Procedure Act of June 11, 1946, 60 Stat. 
238 (5 U.S. C. 1002), in nowise appear to have any bearing upon 
the right to reimbursement. Specifically therefore, the Secretary 
of the Army is not authorized to reimburse any owners or tenants 
for expenses, losses, and damages incurred in moving from the build- 
ing under such provision if the said owner or tenant failed to file 
his claim for such expenses, losses and damages within the period 
prescribed by the statute, namely, “within one year following the 
date of such vacating.” Furthermore, aside from such provision, 
there appears to be no authority to pay such moving and related 
expenses. See in this connection the holding of the Supreme Court 
in the case of United States v. Petty Motor Corp., 327 U. S. 372. 
Since the first question is answered in the negative, it is unnecessary 
to answer the second. 


[B-113397] 


Appropriations—Economic Stabilization Agency—Availa- 
bility for Recording Services for Use in Publicizing 
Program 


The cost of recording services, including duplicate recordings, of an “open 
forum” sponsored by the Office of Price Stabilization, Economic Stabilization 
Agency, may be regarded as an essential cost of publicizing the program au- 
thorized by Executive Order No. 10161, which directed the Administrator of 
the Economic Stabilization Agency to inform the public concerning the need 
for stabilizing the country’s economy, and the cost of such services may be 
charged to the appropriation for Salaries and Expenses, Economic Stabilization 
Agency 
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Acting Comptroller General Fisher to Margaret W. Hanger, Office 
of Price Stabilization, February 6, 1953: 


Reference is made to your letter of January 5, 1953, and enclosures 
(your reference 0400/2930), forwarded by letter dated January 9, 
1953, from the Director, Budget and Finance Division (his reference 
2933/JLM), requesting to be advised whether the voucher enclosed 
therewith properly may be certified for payment. The voucher is 
stated in the amount of $50 claimed as payment for the cost of record- 
ing services furnished by station WRNL, Richmond, Virginia, in con- 
nection with a forum discussion by the Director of the Office of Price 
Stabilization, other officials, and the audience. 

It is explained by the Regional Information Officer in a memoran- 
dum dated December 5, 1952, that following a determination by the 
Director, Tighe E. Woods, that such forums would advance the pro- 
gram of the Office of Price Stabilization, plans were made to stage a 
series of “open forum” public meetings in about ten cities from coast 
to coast. Complete records of all such meetings were furnished the 
central office from which duplicates were distributed to regional 
offices expecting to stage similar meetings at a later date. 

The appropriation for Salaries and Expenses, Economic Stabiliza- 
tion Agency contained in the Supplemental Appropriation Act, 1953, 
approved July 15, 1952, 66 Stat. 657, is available for the necessary 
expenses of that agency during the fiscal year 1953. The primary 
duty of the Economic Stabilization Agency as set forth in Executive 
Order No. 10161 dated September 9, 1950, 15 F. R. 6106, is to preserve 
and maintain the stabilization of the country’s economy and to that end 
its Administrator is directed therein to “(2) Inform the public, agri- 
culture, industry and labor concerning the need for stabilization and 
encourage and promote voluntary action to this end.” 

Since it appears that the primary purpose of the recordings here 
in question was to provide information material to the personnel par- 
ticipating in subsequent meetings and it has been administratively 
determined that “The expense incurred in each case was essential to 
the proper conduct of the OPS sponsored public meeting and to the 
forwarding of the OPS program,” you are advised that the voucher, 
which is returned herewith, properly may be certified for payment. 


[B-113150} 


Officers and Employees—Excusing From Work—Voting 


The directive of the Office of the President appearing in the Federal Personnel 
Manual which authorizes agencies to permit employees who desire to vote in 
States where they maintain voting residences to be excused for that purpose 
without charge to annual leave, except where voting by absentee ballot is per- 
mitted, may not be extended by administrative regulation so as to authorize 
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the excusing of an employee, without charge to annual leave, who absents 
himself from work for one day in order to vote in a State where voting by means 
of absentee ballot is permitted. 


Acting Comptroller General Yates to T. W. Chappell, Office of 
Price Stabilization, February 9, 1953: 


Reference is made to your letter of December 5, 1952, forwarded 
here by letter from the Director, Budget and Finance Division, dated 
December 12, 1952, file 2933/JLLM, transmitting a pay roll voucher 
stated in favor of Mrs. Doris A. Nielsen, a former employee of the Of- 
fice of Price Stabilization, covering payment for one day by reason of 
being charged annual leave for November 4, 1952, when the employee 
was absent for voting purposes. A decision is requested as to whether 
the voucher may be certified for payment under the circumstances 
hereinafter related. 

It is reported that Mrs. Nielsen was absent on November 4, 1952, 
for purposes of voting in the State of North Carolina, but that voting 
by means of absentee ballot is permitted in that State for which reason 
she apparently was originally charged with annual leave. 

You refer to two directives which are pertinent to this matter, the 
first being contained in the Office of Price Stabilization Manual and 
the second in a letter dated July 24, 1948, from the Administrative 
Assistant to the President, addressed to the heads of Executive de- 
partments and agencies appearing in Chapter L1-1 of the Federal 


Personnel Manual. The two directives are, respectively, as follows: 


(1) Where the absence will not seriously interfere with production, employees 
will be excused upon their request, without charge to leave, for the purpose of 
voting at communities where they maintain voting residence. Where registra- 
tion in person is required, employees may similarly be excused. A reasonable 
time will be allowed for these purposes, but in no case shall it exceed one work- 
ing day. Where the distance involved requires more than one day, the addi- 
tional time will be charged to annual leave, if available, or leave without pay. 

(2) In so far as may be practicable without interfering seriously with pro- 
duction, employees who desire to vote at communities where they maintain voting 
residence, except where voting by absentee ballot is permitted, will be excused 
for that purpose without charge to leave for a reasonable time on all election 
days. Further, employees who will be voting in jurisdictions which require reg- 
istration in person will be excused for that purpose without charge to leave for a 
reasonable time during the registration periods specified by the jurisdiction in 
which they will vote. Such authorized absence should not exceed the time actu- 
ally required to vote or register, as the case may be, and in no event should 
it exceed one working day for each election or registration period. [Italics 
supplied.] 


It is seen that the directive of the Office of Price Stabilization makes 
no distinction between employees who are entitled to vote by absentee 
ballot and those who are not, such as the directive from the Office of 
the President of the United States. However, it is not believed that 
the Office of Price Stabilization intended to authorize the excusing of 
employees to vote in person when they could do so by absentee bal- 
lot. In any event, since the Office of the President laid down the 
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policy for the Executive departments and agencies, it is doubtful 
whether individual agencies have authority to extend the coverage 
thereof. 

Accordingly, the action in charging Mrs. Nielsen annual leave for 
November 4, 1952, appears correct and she is not entitled to any fur- 
ther payment in respect thereof. The voucher, which is returned 
herewith, may not be certified for payment. 


[B-113029] 


Leaves of Absence—Military—District of Columbia Na- 
tional Guard—Weekly Evening Drills 

Weekly drills of the District of Columbia National Guard units performed 
pursuant to section 92 of the act of June 3, 1916, as amended, and regulations 
prescribed by the Secretary of War, as implemented by the Commanding General 
of the District of Columbia National Guard, do not constitute service ordered 
by the commanding general within the meaning of the act of March 1, 1889, as 
amended, for which Government employees are entitled to leave of absence with- 
out loss of pay, and therefore, a civilian employee on night shift duty who is a 


member of the District of Columbia National Guard is not entitled to military 
leave of absence while attending weekly evening drills. 


Acting Comptroller General Yates to the Secretary of Commerce, 
February 13, 1953: 


Reference is made to your letter of December 3, 1952, requesting a 
decision as to whether a civilian employee of the Coast and Geodetic 
Survey on night shift duty is entitled, as a member of the District of 
Columbia National Guard, to military leave of absence, under the 
act of March 1, 1889, 25 Stat. 779, as amended, 39 District of Columbia 
Code 608, while attending weekly evening drills. 

The act of March 1, 1889, 25 Stat. 779, as amended, 39 District of 
Columbia Code 608, provides as follows: 

All officers and employees of the United States and of the District of Columbia 
who are members of the National Guard shall be entitled to leave of absence 
from their respective duties, without loss of pay or time, on all days of any 
parade or encampment ordered or authorized under the provisions of this title. 
This section shall be construed as covering all days of service which the National 
Guard, or any portion thereof, may be ordered to perform by the commanding 
general. [Italics supplied.] 

It is reported, in your letter, that the Commanding Officer of the 
District of Columbia National Guard, in letter to your Office, stated 
that the National Guard Bureau has established that National Guard 
Units shall hold 48 two-hour drills plus a fifteen-day field encampment 
each year, and that the Commanding General of the District of 
Columbia Guard has provided that weekly drills of the Guard shall 
be held on Thursday nights. It is further reported that the letter 
of the commanding officer concluded therefrom that the scheduled 
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weekly drills constitute service ordered by the commanding general 
within the purview of the act of March 1, 1889, quoted above, and 
that military leave is properly for granting as to the drill periods. 
Weekly drills of the National Guard units are provided for in sec- 
tion 92 of the act of June 3, 1916, 39 Stat. 206, as amended, 32 U. S. C. 
62, which provides in part as follows: 
Under such regulations as the Secretary of War shall prescribe, each com- 


pany, troop, battery, and detachment in the National Guard shall assemble for 
drill and instruction, including indoor target practice, not less than forty-eight 


times each year * * * 
The regulations of the Secretary of the Army with respect thereto 
are set out generally in National Guard Regulations No. 45, dated 
July 14,1952. Paragraph 15 of those regulations prescribes that drill 
periods of armory training shall be for a minimum of two hours, and 
paragraph 18 thereof requires the posting of schedules as to the 
dates and hours of the assemblies by the unit commander. Thus, while 
the Commanding General of the District of Columbia National Guard 
may have prescribed the day of the week for holding the weekly drills 
and to that extent implemented the requirements prescribed by section 
92 of the act referred to above and regulations of the Secretary of 
the Army, the drills do not appear to constitute service ordered by 
the commanding general within the meaning of the last sentence of 
the act of March 1, 1889, as amended. Also, the word “service” as 
there used appears to relate to suppressing riots, tumults and other 
extraordinary duties, rather than to routine attendance at weekly 
drills, nor do such drills appear to fall within the meaning of the 
words “parade or encampment ordered or authorized under the provi- 
sions of this title” of the code provision quoted above. See 20 Op. 
Atty. Gen. 669, 6 Comp. Dec. 836. 

Accordingly, I have to advise that the granting of military leave 
for the weekly drill periods here involved is not authorized. 


[B-113093] 


Quarters Allowance—Dependents—Unemployed Husband 


A female officer of the uniformed services who voluntarily assumes the support 
of her husband in order to permit him to attend college, although he is physically 
and mentally capable of self-support, does not have a husband who is “in fact 
dependent” upon her for over half of his support, within the meaning and intent 
of section 102 (g) of the Career Compensation Act of 1949, so as to entitle such 
officer to increased basic quarters allowance. 


Acting Comptroller General Yates to Lt. Col. C. O. Logan, Depart- 
ment of the Army, February 16, 1953: 


By 1st endorsement dated December 8, 1952, of the Chief of Finance, 
Department of the Army, there was forwarded to this Office your 
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letter of September 23, 1952, requesting decision whether payment is 
authorized on a Military Pay Order (DD Form 114), dated Septem- 
ber 15, 1952, transmitted therewith, stated in favor of Second Lieu- 
tenant Alta N. Meadows, N 100019, Women’s Medical Specialist 
Corps, covering increased basic allowance for quarters as for ap 
officer with a dependent husband for the period commencing July 1, 
1952. 

There also was submitted with your letter the officer’s dependency 
certificate (DD Form 137-1) dated June 27, 1952, in which she cer- 
tifies that her husband’s actual living expenses average $90 a month; 
that he has no income from other sources, and that her contributions 
toward his actual living expenses average $90 a month. In an ex- 
planation of her husband’s dependency status she states that he has 
been attending Oklahoma A. & M. College under the “G. I. Bill” 
which benefit expires on the first of July, and that thereafter he will 
be dependent upon her since in order to complete his work in one 
semester and summer term he has to take a full course load which 
allows him no free time for a “job.” 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
authorizes the payment of an increased basic allowance for quarters 
to members of the uniformed services on account of a dependent. 
The term “dependent” is defined in section 102 (g) of the act, 63 
Stat. 804, and provides, in material part— 

* * * That in the case of female members of the uniformed services, the term 
“dependent” shall include a husband in addition to those persons otherwise 
defined as dependents in this subsection, but only when such husband, or children, 
as defined above, are in fact dependent upon said female member for over half 
of his or her support. 

While it appears from the officer’s certificate of dependency that her 
husband is wholly without other income and that she has assumed his 
entire support, the question for decision is whether under the circum- 
stances that brought about the alleged dependency the husband is “in 
fact dependent” on her, within the meaning of said section 102 (g) 
of the Career Compensation Act of 1949. 

While under a literal interpretation of the wording of the above- 
quoted portion of section 102 (g) of the Career Compensation Act 
of 1949, a husband might be considered a dependent of a female mem- 
ber of the uniformed services without further qualification if she 
furnished over half of his support, it is a settled rule of statutory 
interpretation that the literal meaning of a statute need not be fol- 
lowed if so doing would achieve a result contrary to its evident pur- 
pose and legislative intent (United States v. Saunders, 22 Wall. 492; 
United States v. American Trucking Association, Inc., 310 U. S. 534; 
United States v. Katz, 271 U. S. 354), and that courts will look into 
the occasion for the passage of an act, and consider the wrongs which 
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it seeks to remedy, in order to ascertain how far Congress intended 
to afford relief. Johnston v. United States, 17 C. Cls. 157. For an 
application of these principles to a prior statute authorizing military 
dependency allowances, see particularly Robey v. United States, 71 
C. Cls. 561. 

Increased rental and subsistence allowances first were authorized 
for a female member of the uniformed services with a dependent hus- 
band by section 6 of the act of September 7, 1944, Public Law 421, 58 
Stat. 730, amending section 4 of the Pay Readjustment Act of 1942, 
56 Stat. 361, but such allowances were payable only in case the husband 
was “in fact dependent” upon such member for his “chief support.” 
In discussing an amendment to section 6 of the bill (H. R. 1506, which 
later became the said act of September 7, 1944) during hearings 
thereon before the Subcommittee of the Senate Committee on Military 
Affairs, Colonel William D. Partlow, Jr., Military Personnel Division, 
United States Army, stated: 

I think otherwise the law pertaining to members.of the Womens [Army] 

Corps would not authorize increased allowances on account of a husband, and 
it was felt that there might be some cases where there would be invalid husbands 
or some cases where the men would be absolutely dependent on the women, and, 
therefore, the word[s] was [were] put in this proposed amendment. (Italics 
supplied.) 
The definition of a dependent husband as used in the act of September 
7, 1944, supra, was incorporated in section 102 (g) of the Career Com- 
pensation Act of 1949, except that the words “over half” were sub- 
stituted for the words “chief support.” 

While from the relation of husband, the law presumes the wife to 
be dependent upon him for support, the husband, on the other hand, 
traditionally is regarded, not as a dependent of his wife, but the source 
of her chief, if not whole, support. For this reason, and in the light 
of the above-quoted statement of the military representative to the 
Congress in urging enactment into law of the proposal that in the case 
of a female officer the term dependent shall include a husband “in fact 
dependent” upon her for over half of his support or, in words meaning 
essentially the same thing, for his chief support, it seems clear that the 
words “in fact dependent” as used in the involved statutes require 
something more than a mere showing that the husband derives his 
livelihood from his officer wife. Cf. 25 Comp. Gen. 360. It will be 
noted, in that respect, that the said section 102 (g), defining the term 
“dependent,” expressly excludes children over 21 years of age unless 
they are “incapable of self-support because of being mentally defec- 
tive or physically incapacitated.” It cannot be believed that in the 
same paragraph expressly excluding children over 21 years of age who 
are capable of self-support, the Congress intended, nevertheless, to 
include husbands who are capable of self-support. Hence, it must be 
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concluded that to be regarded as in fact dependent a husband must, 
on account of physical or mental incapacity or for other reason, be 
incapable of self-support. 

In the present case it does not appear that the officer’s husband is 
unable to support himself on account of mental or physical infirmity, 
but rather it appears that he has voluntarily abandoned self-support 
in order to attend college for future advantage. In these circum- 
stances, this Office would not be justified in concluding that he was 
“in fact dependent” upon her within the meaning and intent of the 
applicable statutory provisions. Accordingly, you are not author- 
ized to make payment on the Military Pay Order, which, together 
with the other papers submitted with your letter, will be retained in 
this Office. To the extent that prior decisions, based largely on the 
application of the temporary provisions of the Certificate Act of Oc- 
tober 26, 1942, 56 Stat. 987, may be viewed as reaching a different 
result, they will no longer be followed. 


[B-112449] 


Transportation—Household Effects—Commutation—Ship- 
ment by Employee’s Trailer Towed by Hired Mover 


An employee who, upon a permanent change of station, transported his household 
effects in his privately owned house trailer which was towed by a hired mover 
whose charges for such service were the same whether a trailer was empty or 
loaded, is not entitled to reimbursement under Executive Order No. 9805, as 
amended, upon a commuted basis or any other basis for the transportation of 
said household effects or for the cost of having the trailer towed. 

Acting Comptroller General Yates to Lt. Col. W. Troolin, Depart- 


ment of the Army, February 18, 1953: 


By first endorsement dated October 17, 1952, the Chief of Finance, 
FINEK 524.23 Brown, William J., Civ., forwarded to this Office your 
letter of September 24, 1952, FINKE-P 016, together with enclosures, 
requesting a decision whether, under the facts and circumstances 
hereinafter set out, any amount is properly payable on a voucher 
stated in favor of William J. Brown, a civilian employee of the De- 
partment of the Army. The voucher, in the amount of $433.35, rep- 
resents a claim upon a commuted basis for transportation of the 
claimant’s household effects, weighing 6,420 pounds, a distance of 490 
miles, at the commuted rate of $6.75 per hundred weight, as authorized 
in Schedule A of Executive Order No. 9805, as amended. 

By travel order No. CTO 7-28-52-NPOE, dated July 11, 1952, the 
employee was directed to proceed from Theodore, Alabama, his official 
duty station, to Channelview, Texas, for permanent duty, and ship- 
ment of his household effects was authorized therein. The Azalea 
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Trailer Sales was engaged by the employee to haul his house trailer, 
eontaining his household effects, from the old to the new duty station. 
A weight certificate has been furnished showing the weight of the 
household effects to be 6,420 pounds. Shipment of the loaded house 
trailer was accomplished at a cost of $115 which the employee paid 
on July 19, 1952. A statement furnished and signed by the employee, 
in response to an official inquiry as to the cost for towing an empty 
trailer as well as the charge or cost for the household effects only, 
shows that “The charges are the same for towing an empty trailer or 
« loaded trailer.” 

It has been held that the cost of moving house trailers—property 
which is not within the purview of the terms “household goods” and 
“personal effects” as used in Executive Order No. 9805—cannot be 
considered as having been incurred incident to the shipment of house- 
hold goods or personal effects for which reimbursement is authorized. 
B-82461, March 22, 1949; B-109099, April 25, 1952. Therefore, and 
since the record shows that the presence of the household effects in the 
house trailer did not increase the cost of transporting the trailer, no 
expense can be considered as having been incurred as incident to the 
shipment of household goods or personal effects for which reimburse- 
ment is authorized. 

Accordingly, payment on the voucher, which is being retained in 
the files of this Office, is not authorized. 


[B-113008] 


Quarters Allowance—Married Officer of Womens Army 
Corps—aAvailability of “Single”? Quarters—Husband Not 
Dependent 


A married officer of the Womens Army Corps whose husband was not her 
“dependent” as defined in the controlling statute is not entitled as a matter of 
right to be assigned married officers quarters nor may she be paid basic allow- 
ance for quarters as an officer without dependents where adequate “single” 
quarters are available at her station and are not occupied by her because of 
personal reasons. 


Acting Comptroller General Yates to Lt. Eileen H. Williams, 
February 20, 1953: 


Further reference is made to your letter dated October 29, 1952, 
and enclosures, acknowledged December 1, 1952, requesting review 
of settlement dated September 9, 1952, disallowing your claim (No. 
Z-988214) for basic allowance for quarters as an officer without de- 
pendents during the period from August 15, 1951, through February 
29, 1952, incident to your service as a second lieutenant Womens 
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Army Corps, service No. L 1010319. Your claim was disallowed for 
the reason that adequate public quarters were available for your 
occupancy. 

You appear to be of the opinion that because you are married you 
should be assigned married officers’ quarters even though your’ hus- 
band is not dependent upon you and that, since public quarters are 
not assigned to you and your husband, you should be paid basic allow- 
ance for quarters as an officer without dependents even though, such 
allowance would be an allowance in lieu of quarters which would be 
available for your personal occupancy and would be assigned to you 
except for your personal reasons. 

Unless the husband of a married female officer is her “dependent” 
as defined in the controlling statute, she is not entitled as a matter of 
right to be assigned public quarters (even if available) for occupancy 
by herself and her husband. That being the case, the Government’s 
obligation was to furnish you quarters adequate for an officer without 
dependents. Such adequate “single” quarters are shown to have been 
available at your station for Womens Army Corps officers during the 
period involved in your claim. 

It has been held on numerous occasions that when adequate wilt 
quarters are available for occupancy by personnel of the armed serv- 
ices, though not occupied for personal reasons, no authority exists for 
payment of basic allowance for quarters. See, generally, 23 Comp. 
Gen. 216. 

Accordingly, the settlement of September 9, 1952, disallowing your 
claim, is sustained. 


[B-113690] 


Appropriations—Availability—Damage to Employee’s Per- 
sonal Property While on Official Business 

The appropriation “Salaries and Expenses, Bureau of Narcotics, 1953,” con- 
tained in the act of June 30, 1952, may not be used to reimburse a narcotic 
agent for the cost of eyeglasses and professional services procured to replace 
the employee’s personal property destroyed in an accident involving a Govern- 
ment-owned automobile driven by the agent while on official business. 

Acting Comptroller General Yates to G. W. Cunningham, Treasury 
Department, February 20, 1953: 


Reference is made to your letter of August 22, 1952, forwarding a 
voucher in favor of William H. Grady, narcotic agent, in the amount 
of $42.50 covering the cost of eyeglasses and professional services in- 
cident thereto procured by him from Dr. Theodore Steinberg, M. D., 
Fresno, California, and requesting advice as to whether such amount 
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is a proper charge against the appropriation “Salaries and Expenses 
of Bureau of Narcotics.” The expenses in question are reported to 
have resulted from an accident involving a government-owned auto- 
mobile driven by Agent Grady while on official business. 

The appropriation for Salaries and Expenses, Bureau of Narcotics, 
for the fiscal year 1953, contained in Public Law 425, approved June 
30, 1952, 66 Stat. 289, does not specifically provide for reimbursement 
to employees of the Bureau of Narcotics for personal furnishings or 
private property lost, damaged or destroyed in the performance of 
official business, and neither does there appear to be any proper basis 
for construing that appropriation as being available for such expenses. 
Moreover, no other provisions of law authorizing reimbursement of 
such expenses has come to attention. In decision dated November 12, 
1924, A-5903, 4 Comp. Gen. 441, it was held in a similar situation that 
the appropriation “Enforcement of Narcotics and National Prohibi- 
tion Acts, 1925,” was not available to reimburse prohibition agents for 
the value of personal wearing apparel destroyed while in the per- 
formance of their official duties. The principal enunciated in that 
decision appears equally applicable to Agent Grady’s case. 

Accordingly, the voucher which is returned herewith may not be 
certified for payment. 


[B-106270] 


Refunds—Overpayments Made in Foreign Currency—Ef- 
fect of Subsequent Appreciation and Depreciation 


A payee, who has received an overpayment for a United States obligation which 
was required by statute to be paid in foreign currency from an appropriation 
containing foreign currency, is required to refund the same number and kind 
of foreign currency units as were paid out erroneously or the dollar equivalent 
whether foreign currency has appreciated or depreciated in relation to the dollar 
in the interval between overpayment and refund. 

Acting Comptroller General Yates to the Secretary of State, 


February 26, 1953: 


Reference is made to letter of January 19, 1953, from the Deputy 
Under Secretary of State, requesting reconsideration of Office deci- 
sions of February 19 and June 27, 1952, B-106270, and approval of 
the following principles: 


(1) When a foreign currency has depreciated in relation to the dollar, be- 
tween the time of the payment in foreign currency and the time of the refund, 
repayment of the same number of units of foreign currency as were overpaid 
will be sufficient to satisfy the erroneous payment ; 

(2) When a foreign currency has appreciated in relation to the dollar, 
between the time of the payment in foreign currency and the time of the refund, 
repayment of a number of foreign currency units equal to the dollar equivalent 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 371 


of the overpayment as of the date of overpayment will be sufficient to satisfy 
the erroneous payment in those cases where a dollar obligation, such as an 
American employee's allowance, was overpaid in foreign currency ; 

(3) When a foreign currency has appreciated in relation to the dollar, between 
the time of the payment in foreign currency and the time of the refund, repay- 
ment of the same number of units of foreign currency as were overpaid will be 
required in the case of a foreign currency obligation such as the fence painting 
“(ay In any case, we would propose to accept, at the option of the payee, the 
U. S. dollar equivalent of the refund computed in accordance with the foregoing 
principles, as of the date of the refund.” 

The Deputy Under Secretary’s letter points out that the decision 
of June 27, 1952, holds that, where a statute and departmental regula- 
tions require obligations of the United States to be liquidated in for- 
eign currency, overpayments thereof will be satisfied upon refund of 
the same number of units of depreciated foreign currency overpaid, 
and requests clarification of the rule in respect to situations in which 
the foreign currency has appreciated in relation to its United States 
dollar equivalent where the obligations are fixed in United States 
dollars. 

The proposed principles numbered (1), (3), and (4) are in harmony 
with the rule established in said decision and require no further dis- 
cussion at this time. 

The rule in question is predicated upon statutory requirement for 
the use of foreign currency in the interests of the United States—as 
distinguished from instances where payments are made in foreign 
currency at the request of and for the convenience of payees—and, in 
effect, the inclusion of foreign currency in the appropriations involved. 
The principle thus established requires a payee to restore to the im- 
paired appropriation the same number and kind of foreign currency 
units erroneously paid out, or at the option of the payee the United 
States dollar equivalent, irrespective of the currency in which the ob- 
ligation was incurred. The mere fact that the medium of payment 
is at the instigation and for the benefit of the Government does not 
afford a reasonable basis for the proposed principle numbered (2) 
that, where the foreign currency has eppreciated in relation to the 
dollar since the overpayment, the refund of a lesser number of ap- 
preciated foreign currency units of the United States dollar equiv- 
alent of the amount overpaid, will satisfy the erroneous payment 
where a dollar obligation is liquidated in foreign currency. Obvi- 
ously the adoption of such a principle would not fully restore the 
appropriation to its foreign currency status at the time the overpay- 
ment occurred. Also, if consideration were given to the loss or gain 
by exchange rule, it would permit the payee to make a profit from the 
erroneous payment, whereas in cases where the foreign currency has 
depreciated the United States would bear the loss. To state it suc- 
cinctly, if the United States is required to bear the loss resulting from 
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currency fluctuations in these cases, it is entitled to any gains there- 
from. 

Accordingly, the General Accounting Office does not concur in 
the proposed principle numbered (2). 


[B-96905] 


Pay—Retired—Disability Retirement Pay—Correction of 
Record Showing Disability at Time of Release From Active 
Duty 


A former member of the Marine Corps Reserve whose naval record has been 
corrected by a Board of Correction of Naval Records, pursuant to section 207 of 
the Legislative Reorganization Act of 1946, as amended, to show that he was 
incapacitated for active duty at time of release from active duty due to a 
physical disability suffered while on active duty under orders contemplating 
naval service in excess of thirty days and that such incapacity is permanent, 
is not entitled to retired pay retroactive to date of such release. 


Acting Comptroller General Yates to Major J. W. Eldridge, U. S. 
Marine Corps, February 27, 1953: 


Reference is made to your letter of January 23, 1953, wherein you 
request decision as to whether payment is authorized on a voucher, 
transmitted therewith, in the amount of $2,370.98, stated in favor 
of Alan B. Hobbes, representing active duty pay and allowances as a 
captain, United States Marine Corps Reserve, for the period July 9 
to 31, 1946, and retirement pay as a captain, United States Marine 
Corps Reserve, for the period August 1, 1946, to June 30, 1947. 

In decision of November 19, 1952, B-96905 (32 Comp. Gen. 242), 
there was considered the right of Mr. Hobbes to the active duty pay 
and retirement pay in question based on a correction made in his 
naval record to show that he was retained on active duty until July 
31, 1946—actually, he was released from active duty on July 8, 1946— 
and that he was retired as of August 1, 1946, such correction having 
been effected under the authority granted by section 207 of the Legis- 
lative Reorganization Act of 1946, as amended by the act of October 
25, 1951, 65 Stat. 655, subsection (b) of which provides as follows: 

(b) The Department concerned is authorized to pay, out of applicable cur- 
rent appropriations, claims of any persons, their heirs at law or legal repre- 
sentatives as hereinafter provided of amounts paid as fines, forfeitures, or 
for losses of pay (including retired or retirement pay), allowances, compensa- 
tion, emoluments, or other monetary benefits, as the case may be, which are 
found to be due on account of military or naval service as the result of the 
action heretofore taken pursuant to section 207 of the Legislative Reorganization 
Act of 1946, or hereafter taken pursuant to subsection (a) of this section: 
Provided, That in the case of deceased persons where no demand is presented 
by a duly appointed legal representative of the estate, payments otherwise due 
hereunder shall be made to the decedent’s widow, widower, legal heirs, or 


beneficiaries, in the order of precedence or succession as may be prescribed by 
the applicable provisions of law relating to the kind of payment involved 
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and when not otherwise so provided, in the order of precedence as set forth 
in the Act of February 25, 1946 (60 Stat. 30), or as may be prescribed by the 
applicable provisions of law relating to the kind of payment involved. 

In reaching the conclusion that such correction of Mr. Hobbes’ 
naval record did not give him any right to retirement pay (the right 
to the active duty pay based on the correction of Mr. Hobbes’ naval 
record was not denied) it was pointed out that at the time of Mr. 
Hobbes’ release from active duty there was no statutory provision for 
the retirement of officers of the Marine Corp Reserve for physical 
disability nor was there any statute attaching a right of retired pay 
to a retired status for such officers. Under section 4 of the Naval 
Aviation Personnel Act of 1940, as amended, 34 U. S. C. 855c-1, 
the right of such officers to retirement pay for physical disability was 
dependent on their actually having been found to have been inca- 
pacitated for active duty as the result of a physical disability incurred 
in line of duty under certain conditions stipulated in the statute. 
If they were found to be so incapacitated the right to retired pay 
attached without any necessity for retirement. 

It now has been presented that Mr. Hobbes’ naval record has been 
corrected under the authority granted by section 207 of the Legisla- 
tive Reorganization Act of 1946, supra, to show that he was retained 
on active duty until July 31, 1946, and that he actually was inca- 
pacitated for active service on July 31, 1946, thus in effect reversing 
the contrary findings of the naval retiring board, made over 6 years 
before, to the effect that such disability as Mr. Hobbes suffered was 
not, at that time, sufficient to incapacitate him for active service. The 
corrected record also shows that his incapacity is permanent, is the 
result of an incident of service, and was suffered in line of duty 
from disease or injury while employed on active duty pursuant to 
orders contemplating extended naval service in excess of thirty days. 
On the basis of such change in the record and the facts as now shown 
by the corrected record, Mr. Hobbes appears to be entitled, under the 
law, to both the active duty pay and the retirement pay proposed to 
be paid him and payment on the voucher transmitted with your letter, 
which is returned herewith, is authorized. 


[B-109410] 


Traveling Expenses—Headquarters—Public Health Service 
Commissioned Personnel—Taxicabs—Fares 


The general provisions of section 215 (b) of the Public Health Service Act, as 
amended, which authorize the Surgeon General of the Public Health Service 
to promulgate regulations necessary to the administration of the Service may 
not, in the absence of other specific statutory authority, be regarded as authority 
for the issuance of regulations which would permit reimbursement to commis- 
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sioned personnel of the Public Health Service for expenses incurred in utilizing 
taxicabs and similar conveyances in connection with official business within and 
away from their designated posts of duty contrary to the long established 
rule applicable to other members of the uniformed services. 

Acting Comptroller General Yates to the Administrator, Federal 


Security Agency, February 27, 1953: 


Reference is made to letter from the Acting Administrator, Federal 
Security Agency dated May 1, 1952, requesting decision as to whether 
this Office would be required to object to the operations contemplated 
by the following regulations which, it is stated, the Surgeon General 
of the Public Health Service proposes to promulgate, subject to your 
approval: 

Section 21.353 Hire of Taricabs. (a) The hire of automobile, taxicab, livery, 
or other special conveyance by commissioned officers of the Public Health Service 
on active duty shall be allowed if the use of such facilities is authorized or 
approved as advantageous to the Government by an official to whom authority 
to issue travel orders to commissioned officers has been officially delegated by 
the Administrator whenever the officer is engaged on official business within or 
away from his designated post of duty. 

(b) Where two or more persons travel together by means of such special 
conveyance, that fact, together with the names of those accompanying the officer 
and the name of their employing agency, must be stated by each officer on his 
travel voucher. 

(c) Reimbursement shall be accomplished in the same manner as that pre- 
scribed for employees under paragraph 11 of the Standardized Government 
Travel Regulations and implementing procedures. 

It is stated that the proposed regulation would be based on section 
215 (b) of the Public Health Service Act as amended, 42 U. S. C. 
216 (b), as well as inherent administrative authority, rather than 
upon section 303 of the Career Compensation Act of 1949, 63 Stat. 
813. Said section 215 (b) as amended by section 521 (f) of said 
Career Compensation Act, 63 Stat. 835, provides as follows: 

(b) The Surgeon General, with the approval of the Administrator, unless 
specifically otherwise provided, shall promulgate all other regulations neces- 
sary to the administration of the Service, including regulations with respect 
to uniforms for employees, and regulations with respect to the custody, use, and 
preservation of the records, papers, and property of the Service. 

It appears that the proposed regulations would authorize the hire 
of automobiles, taxicabs, and other special conveyances by commis- 
sioned officers of the Public Health Service under the circumstances 
stated therein, for intra-city transportation—although they are not 
specifically limited to such transportation—in connection with offi- 
cial business both within and away from their designated posts of 
duty, and provision is made for reimbursement of the fares thus paid. 
They would cover the matter of taxicab fares, etc., of members of 
the commissioned corps of the Public Health Service while they are 
in a travel status, as well as when they are at their designated posts 
of duty and the Acting Administrator indicates that the expenses 
to which the regulations would be applicable may be treated as operat- 
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ing expenses as distinguished from travel expenses. In support 
of that view he cites 24 Comp. Gen. 858. However, that decision may 
not be considered applicable to persons in a travel status and it would 
seem that any transportation expenses incurred by an officer while 
he is in such a status and away from his designated post of duty 
properly should be regarded as a travel or transportation expense 
to be governed by regulations issued under section 303 of the said 
Career Compensation Act. In this connection, attention is invited 
to paragraph 4202 of the Joint Travel Regulations which provides 
that the per diem allowance payable for temporary duty is designed 
to cover “street car or taxi fares (other than to and from station, 
wharf, or landing field).” Regulations granting additional and 
preferential rights to officers of the Public Health Service would not 
be proper. As to the matter of taxicab fares, etc., at an officer’s sta- 
tion, it was said in decision dated February 5, 1941, 20 Comp. Gen. 
427, involving circumstances somewhat similar to those here involved, 
but relating to officer personnel of the Army, that— 


* * * They are commissioned in the Army to serve and perform their duties 

anywhere the necessities of the service and the orders of superior authority 
require. Their compensation is fixed by law, which includes pay and allowances, 
and where no statute has specifically so provided the Army officer must bear the 
expense, if any, of performing his duties. * * * If he has duty to perform at 
two separate places at his designated post of duty and no transportation is 
furnished for his use, he is nevertheless required to perform the duty, to be 
accomplished either by traveling on foot or bearing the cost of his privately 
procured transportation, * * * 
The same rule has long applied to all of the uniformed services and 
in a decision of this Office dated December 15, 1949, B-89674, it was 
applied as precluding the allowance of the claim of an officer of the 
Coast Guard for reimbursement of the cost of street-car and bus 
transportation purchased by him in connection with his official duties 
performed at different places within the city of San Francisco, Cali- 
fornia. The Coast Guard subsequently obtained legislation specifi- 
‘ally authorizing reimbursement in such cases. See section 474, Title 
14, United States Code, now granting authority for reimbursement 
to Coast Guard personnel for local transportation expenses incurred 
for “* * * train, bus, streetcar, ferry, bridge, and similar fares and 
tals ©. 55 

The Acting Administrator appears to regard the above-quoted pro- 
visions of section 215 (b) of the Public Health Service Act, as 
amended, supra, as furnishing sufficient authority for the regulations 
proposed. However, it will be noted that insofar as such statutory 
provisions are specific they relate only to uniforms for employees 
and the custody, use, and preservation of records, papers and property 
of the service and the general provisions thereof may not be viewed 
as authority—in lieu of specific statutory authority—to provide by 
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regulation for the use of taxicabs by commissioned officers. The 
matter has been given careful consideration but in the absence of 
authorizing legislation, as was obtained by the Coast Guard, this 
Office would not appear warranted in approving reimbursement in 
such cases contrary to the long established rule applicable to other 
members of the uniformed services. See, in that respect, decision of 
today, B-110752, 32 Comp. Gen. 376, to the Director of Selective 
Service on a similar question. 

Accordingly, you are advised that this Office would be required to 
object to payments reimbursing commissioned officers of the Public 
Health Service for taxicab fares, etc., as proposed in the quoted 
regulations. 


[B-110752] 


Traveling Expenses—Headquarters—Military, Navy, Etc., 
Personnel Detailed or Assigned to Civilian Agencies 

While civilian employees of the Selective Service System may utilize local 
public transportation, including taxicabs, at their designated posts of duty under 
authority applicable to civilian employees of the Government and be reimbursed 
such expenses, military personnel assigned to duty with the Selective Service 
System remain members of the uniformed services with compensation fixed by 
law, which includes pay and allowances, so that in the absence of specific statu- 


tory authority therefor, military personnel may not be reimbursed from Selective 
Service funds for expenses incurred in the utilization of similar transportation. 


Acting Comptroller General Yates to Director of Selective Service, 
February 27, 1953: 


Reference is made to your letter of July 11, 1952, your file reference 
1-87-1, requesting decision as to whether in view of the present non- 
availability of sufficient transportation in kind, military personnel 
assigned to the Selective Service System may be transported upon 
official business within their official duty station either by local public 
transportation facilities or by taxicabs at the expense of the Selective 
Service System. Also, you ask whether, if the use of taxicabs within 
the limits of official duty station by military personnel assigned to the 
Selective Service System is otherwise proper, reimbursement therefor 
may be made in the same manner as is provided in General Account- 
ing Office Accounting Systems Memorandum No. 19, dated October 
18, 1951, 31 Comp. Gen. 784. 

It is stated that the provisions of section 404 of the Independent 
Offices Appropriation Act, 1953, Public Law 455, 82nd Congress, ap- 
proved July 5, 1952, 66 Stat. 419, providing that no part of any 
appropriation contained in said act or of the funds available for ex- 
penditure by any corporation included in said act “shall be used to 
pay the compensation of any civilian employee of the Government. 
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whose principal or primary duties consist of acting as chauffeur or 
driver of any Government-owned passenger motor vehicle (other than 
a bus or ambulance)”—with exception not here material—have re- 
sulted and will continue to result in the nonavailability of sufficient 
transportation in kind for use by Selective Service personnel in the 
performance of their official duties at official stations or designated 
posts of duty. 

It is indicated that civilian personnel of the Selective Service Sys- 
tem utilize local public transportation facilities including taxicabs 
under authority applicable to civilian employees of the Government 
and also, that such civilian employees are reimbursed for the neces- 
sary expenses incurred in the use of taxicabs at their designated 
post of duty in accordance with General Accounting Office Account- 
ing Systems Memorandum No. 19, October 18, 1951, 31 Comp. Gen. 784. 
However, with respect to military personnel assigned to duty with the 
Selective Service System under the authority contained in section 
10 (b) (2) of the Universal Military Training and Service Act, as 
amended, 65 Stat. 75, 50 U. S. C., App. 460 (b) (2), War and Na- 
tional Defense, you state that you are uncertain as to whether 
similar transportation expenses incurred by such personnel who 
are required to travel on official Government business within the 
limits of their designated post of duty may be charged to Selective 
Service funds. Such doubt, it is indicated, arises by reason of the 
fact that “it is understood that various decisions of the Comptroller 
General have been construed, in the absence of statutory provision 
therefor, as precluding reimbursement on any basis to military per- 
sonnel for expenses incurred for transportation at official station.” 
Reference is made to the decision of this Office dated February 5, 
1941, 20 Comp. Gen. 427. 

The military status of members of the uniformed services is not 
changed by reason of their detail or assignment to duty in a civil 
department of the Government. 3 Comp. Dec. 588. Hence, per- 
sonnel of the military and naval forces detailed to duty with the 
Selective Service System are required to serve under such detail with 
the same pay and allowances otherwise authorized. 

The decision of February 5, 1941, to which you refer, considered 
the case of an Army officer claiming transportation expenses incurred 
at his station and it was stated therein: 

* * * They are commissioned in the Army to serve and perform their duties 
anywhere the necessities of the service and the orders of superior authority 
require. Their compensation is fixed by law, which includes pay and allow- 
ances, and where no statute has specifically so provided the Army officer must 
bear the expense, if any, of performing his duties. * * * If he has duty to 
perform at two separate places at his designated post of duty and no trans- 
portation is furnished for his use, he is nevertheless required to perform the 


duty, to be accomplished either by traveling on foot or bearing the cost of his 
privately procured transportation. * * * 
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The decision stated a long recognized rule with respect to officers of 
the uniformed services and such rule has been consistently followed 
since that time. See decision of December 15, 1949, B-89674, which 
involved the claim of an officer of the Coast Guard. See also, decision 
of today B—109410, 32 Comp. Gen. 373, concerning officer personnel 
of the Public Health Service. Since the said decision of February 
5, 1941, the Congress has enacted specific legislation granting benefits 
such as here involved only with respect to Coast Guard personnel. 
See 14 U. S. C. 474, and 30 Comp. Gen. 321. Such legislative action 
would seem to have given at least tacit recognition to the conclusion 
reached in the cited decision and a conclusion that a right to those 
benefits may now exist for officers of the other uniformed services 
independently of a covering statute would not be warranted. 

Accordingly, your first question is answered in the negative which 
makes a discussion of the second question unnecessary. 


[B-112525] 


Holidays—Compensation—Part-Time Employees 


The holiday benefit provisions of Executive Order No. 10358, June 9, 1952, are 
for application only to employees who have a regularly established basic work- 
week of at least 40 hours and do not apply to part-time employees, such em- 
ployees being entitled to holiday benefits on the same basis as that existing 
prior to the promulgation of the said order. See 26 Comp. Gen. 690. 


Trainee personnel, who serve on regularly scheduled workweeks and are com- 
pensated by yearly stipends, are expressly excluded by the act of August 4, 
1947, from the operation of the Federal Employees Pay Act of 1945, and there- 
fore are not regarded as officers or employees of the United States, and hence 
do not come within the purview of Executive Order No. 10358, June 9, 1952, 
which provides for the excusing of employees on a holiday. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, February 27, 1953: 


Reference is made to the letter of October 21, 1952 from the Deputy 
Administrator, requesting decision upon four questions therein sub- 
mitted concerning the application of section 302 of the Federal 
Employees Pay Act of 1945, as amended, and Executive Order No. 
10358, in respect of the categories of employees embodied in said 
questions. The four questions are as follows: 


a. Would a part-time employee, whose regularly scheduled administrative 
workweek consists of 4-hour workdays on Monday through Friday of each 
week, be entitled to be excused from duty without loss of pay or charge to leave 
on a holiday which falls on a workday, or to pay at double his basic rate, if his 
services are required on the holiday? 

b. Would a part-time employee, whose regularly scheduled administrative 
workweek consists of 8-hour workdays on Tuesday, Wednesday and Thursday 
of each week, be entitled to the holiday benefits enumerated in question a, supra, 
and be entitled to be excused from work without loss of pay or charge to leave 
on Tuesday following Labor Day under the provisions of Section 5 of Executive 
Order No. 10358? 
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c. Would a part-time employee, whose regularly scheduled administrative 
workweek consists of one-half day each week—for example, as in the case of 
a part-time Chaplain, 4 hours on Sunday, be entitled to have the Sundays 
following Labor Day and Thanksgiving Day as well as the Sundays on which 
holidays occur, treated as holidays for pay and leave purposes under Sections 
4 (b) and 5 of Executive Order No. 10358? 

d. Are the trainee personnel, who serve on regularly scheduled administrative 
workweeks and who are compensated by yearly stipends, but who are excluded 
by Public Law 330, 80th Congress from the provisions of the Federal Employees 
Pay Act of 1945, as amended, thereby denying them entitlement to double pay 
for work on a holiday, and who are also excluded by Section 25.202 of the Federal 
Employees Pay Regulations from the holiday rates of pay, etc. provided for by 
Subpart C thereof, also excluded from the provisions of Executive Order No. 
10358? 


Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 11 of the Federal Employees Pay Act of 
1946, 60 Stat. 218, provides in pertinent part as follows: 


* * * Any oflicer or employee to whom this title applies who is assigned to duty 
on a holiday designated by Federal statute or Executive order during hours 
which fall within his basic administrative workweek of forty hours shall be 
compensated for not to exceed eight hours of such duty, excluding periods when 
he is in a leave status, in lieu of his regular rate of basic compensation for such 
duty, at the rate of twice such regular rate of basic compensation, in addition to 
any extra compensation for night duty provided by section 301 of this Act. 


Executive Order No. 10358 of June 9, 1952, effective August 8, 1952, 
provides in pertinent part as follows: 


Sec. 2. As used in this order: 

(a) “holiday” means the first day of January, the twenty-second day of 
February, the thirtieth day of May, the fourth day of July, the first Monday of 
September, the eleventh day of November, the fourth Thursday of November, 
the twenty-fifth day of December, or any other calendar day designated as a 
holiday by Federal Statute or Executive Order. 

(b) “Workday” means those hours which comprise in sequence the employee's 
regular daily tour of duty within any 24-hour period, whether falling entirely 
within one calendar day or not. 

Sec. 3. Whenever a holiday falls on a Sunday, Federal offices and establish- 
ments shall be closed to public business on the following Monday. 

Sec. 4. (a) Any employee whose basic workweek does not include Sunday 
and who would ordinarily be excused from work on a holiday falling within 
his basic workweek shall be excused from work on the next workday of his basic 
workweek whenever a holiday falls on Sunday. 

(b) Any employee whose basic workweek includes Sunday and who would 
ordinarily be excused from work on a holiday falling within his basic workweek 
shall be excused from work on the next workday of his basic workweek when- 
ever a holiday falls on a day that has been administratively scheduled as his 
“regular” weekly non-workday in lieu of Sunday. 

Sec. 5. Any employee who would ordinarily be excused from work on a 
holiday falling within his basic workweek shall be excused from work on the 
next workday of his basic workweek whenever the first Monday of September or 
the fourth Thursday of November, or any other holiday which always occurs 
on a specific day of the calendar week (other than Sunday), falls on a day out- 
side the employee's regular basic workweek. 

Sec. 6. Any employee whose workday covers portions of two calendar days 
and who would except for this section, ordinarily be excused from work sched- 
uled for the hours of any calendar day on which a holiday falls, shall instead 
be excused from work on his entire workday which commences on any such 
calendar day. 

Sec. 7. In administering the provisions of law relating to pay and leave of 
absence, the workdays referred to in sections 4, 5, and 6 shall be treated as 
holidays in lieu of the corresponding calendar holidays.” 
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It will be observed that the foregoing Executive order is for appli- 
cation to employees having a “basic workweek.” While the order 
defines “holiday” and “workday”, it does not define “basic workweek” 
thus making it necessary to look elsewhere for a definition thereof. 
Section 604 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
304, provides: 

It shall be the duty of the heads of the several departments and independent 
establishments and agencies in the executive branch, including Government- 
owned or controlled corporations, and the District of Columbia municipal gov- 
ernment, to establish as of the effective date of this Act, for all full-time officers 
and employees in their respective organizations, in the departmental and the 
field services, a basic administrative workweek of forty hours, and to require 


that the hours of work in such workweek be performed within a period of not 
more than six of any seven consecutive days.” [Italics supplied.] 


Section 25.203 Z1-321, of the Federal Personnel Manual provides: 


Definitions. For the purposes of this subpart, definitions are given for words, 
terms, and phrases as follows: 

(a) (1) “Administrative workweek” means a period of seven consecutive 
calendar days. 

(2) “Regularly scheduled administrative workweek” for full-time officers and 
employees means the period within an administrative workweek, established 
pursuant to section 25.211, when such officers and employees are required to be 
on duty regularly. For part-time employees, it means the officially prescribed 
days and hours within an administrative workweek during which such em- 
ployees are required to be on duty regularly. 

(b) “Basic workweek” for full-time officers and employees means the 40-hour 
workweek established pursuant to section 25.211. 

Accordingly, it appears reasonable to conclude that the term, “basic 
workweek,” as used in the Executive order hereinabove quoted prop- 
erly should be accorded the commonly understood meaning of said 
term as employed in the foregoing pay act and applicable Civil Serv- 
ice Regulations. Specifically, therefore, that term as used in the 
Executive order will be construed as relating only to employees who 
have a regularly established workweek of at least 40 hours. 

Consistent with such construction the provisions of Executive Order 
No. 10358 do not apply to part-time employees, such employees being 
entitled to holiday benefits on the same basis as that existing prior to 
the promulgation of the said order. See 26 Comp. Gen. 690. Ques- 
tions a, b and c are answered accordingly. 

Referring to question d, trainees receiving stipends, certain classes 
of which expressly are excluded by the act of August 4, 1947, 61 Stat. 
727, from the operation of the Federal Employees Pay Act of 1945, 
as amended, are not to be regarded as officers or employees of the 
United States. See 23 Comp. Gen. 358; compare 23 id. 436. Accord- 


ingly, they are not within the purview of Executive Order No. 10358. 
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[B-112656} 


Compensation—Promotions—Service In Grade Require- 
ment—Assignment to Higher Grade Position Without Cor- 
responding Rate Increase 


The service in grade requirement of section 1310 of the Supplemental Appropri- 
ation Act, 1952—Whitten Amendment—is not only an appropriation restriction 
on promotions but is intended to prevent “excessively rapid promotions,” and 
therefore, an employee may not be transferred or promoted to a higher posi- 
tion prior to the time he meets the necessary service requirement without pay- 
ment of compensation fixed for such position, also the assignment of an em- 
ployee to occupy and perform the duties of a position classified in one grade 
while his salary is fixed in that of a position classified in a lower grade is con- 
trary to the provisions of the Classification Act of 1949. 


Comptroller General Warren to the Acting Chairman, United States 
Civil Service Commission, March 2, 1953: 


The attention of this Office has been called to Departmental Circular 
No. 671, Supplement No. 11, of October 17, 1952, issued by the United 
States Civil Service Commission authorizing the assignment to higher 
grade duties of employees who do not meet the service requirements 
of section 1310 of the Supplemental Appropriation Act of 1952, as 
amended (65 Stat. 757, 758; 66 Stat. 122), commonly known as the 
Whitten Amendment. 

Paragraph I of the circular sets forth the basic policy of the Com- 
mission as follows: 


When an employee is not eligible for promotion of two grades because of the 
provisions of Section 1310 of the Supplemental Appropriation Act, 1952, as 
amended, it does not mean that an agency may not assign the higher grade duties 
and responsibilities to such employee. For example, an occupant of a grade 
GS-11 position who is otherwise eligible may be assigned GS-13 duties and re- 
sponsibilities even though he is not eligible under Section 1310 for a grade higher 
than GS-12. In this case the agency may promote the employee to GS-12 only 
and state the reasons for this action in the “remarks” column of Form 50. 


Paragraph IV gives two typical examples of situations in which 
the stated policy may be used as follows: 


A. An employee who served at: grade GS-11 for one year is proposed for promo- 
tion to a vacancy at grade GS-13. He does not meet the service requirement 
of the Whitten Amendment for the grade. However, he meets the Commission’s 
qualifications standards for the GS-13 position. The employee may be officially 
assigned to the duties of the GS-13 position and promoted to and paid at grade 
GS-12. No position at GS-12 need be created. 

B. An employee has served in a grade GS-11 position for just six months. 
He is proposed for a GS-12 vacancy. He meets the Commission’s qualifications 
standards for the GS-12 position. The agency desires to have the employee’s 
GS-11 position vacated. The employee may be officially assigned to the duties 
of the GS-12 position and paid at a GS-11 rate. His former GS-11 position 
will be considered as having been vacated. 


It appears from the foregoing that the circular purports to author- 
ize the official assignment of an employee to occupy and perform the 
duties of a position which legally is classified in one grade while he 
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is to receive the salary of a position which is classified in a lower grade. 
In such respect, paragraph V of the circular provides: 






* * * In example A, above, the action would be reported as “Promotion” 
under authority of “C S Reg 8.108 (a) (1)” or “7.106”, as applicable. The “To” 
column would show the title of the GS-13 position, but the grade shown would 
be GS-12 and the salary would be that for grade GS-12. * * * 


* * * * oo 


In example B, above, the action would be reported as a “Reassignment” 
under authority of “C S Reg 8.108 (a) (1)” or “7.106”, as applicable. The “To” 
column would show the title of the GS-12 position, but the grade shown would 
be GS-11 and the salary would be for grade GS-11. * * * 


The restriction of the Whitten Amendment is not solely upon the 
use of appropriated funds but is upon “excessively rapid promotions” 
and provides expressly that “No person in any executive department 
or agency whose position is subject to the Classification Act of 1949, 
as amended, shall be promoted or transferred to a higher grade” ex- 
cept subject to the conditions stated therein. While the circular in- 
dicates that an employee is not to be “officially promoted” to the higher 
grade position until he meets the service requirements of the Whitten 
Amendment, the action authorized by the circular to all intents and 
purposes has the effect of promoting or transferring an employee into 
the higher position—except for the payment of the salary thereof— 
prior to the time he meets the necessary service requirements. Such 
action, in my opinion, is contrary to the applicable provisions of the 
Whitten Amendment and is not authorized. 

Furthermore, the assignment of an employee to occupy and perform 
the duties of a position classified in one grade while his salary is fixed 
in that of a position classified in a lower grade, appears to be contrary 
to the provisions of the Classification Act of 1949, 63 Stat. 954, which 
contemplates that employees shall receive the salary provided for the 
grade in which the position they occupy and perform the duties of 
has been classified. 

Moreover, this Office knows of no legal authority under the Classi- 
fication Act of 1949, or otherwise, for paying an employee the salary 
applicable to a specified grade in which no position has been estab- 
lished, as in example A above, or in which the position has been 
vacated, as inexample B. Also, the action authorized by the circular 
appears to constitute the indefinite assignment of an employee to the 
work of a higher classified grade contrary to the provisions of 5 
U.S. C. 38. 

The matter has been given careful consideration but, for the fore- 
going reasons, I am required to conclude that the action authorized 
by Circular No. 671, Supplement No. 11, is improper and illegal. 
Accordingly, this Office will not approve payments of compensation 
for personnel changes hereafter made on such basis or otherwise rec- 
ognize the validity of such changes. 










* * 
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[B-113859] 





Traveling Expenses — Transfers — Defense Agency Em- 
ployees Transferred In Reduction In Force—Transfer For 
Convenience of Government 








































An employee who accepted an appointment with a defense agency pursuant to 
section 1310 (b) of the act of November 1, 1951, which provides for facilitating 
the transfer of employees from nondefense to defense activities with retention 
rights in the nondefense agency, and who when reached for reduction in force 
in the defense agency located in another city made application for reemployment 
in the nondefense agency, may be regarded as being transferred for the conven- 
ience of the Government under the Administrative Expenses Act of 1946, and 
paid traveling expenses in connection with the transfer from appropriation avail- 
able to the nondefense agency. 


Comptroller General Warren to the Chairman, National Labor 
Relations Board, March 2, 1953: 


Reference is made to your letter of February 17, 1953, requesting 
decision whether there is any conflict between section 1 of the act of 
August 2, 1946 (Public Law 600), 60 Stat. 806, and section 8.201, 
Chapter Z1-238, Subpart B, Rules and Regulations, Federal Person- 
nel Manual, under the facts set forth hereinafter and whether the 
appropriation of your Board is available for payment of the travel 
expenses involved. 

It is stated that an employee of your Board, on duty in the Wash- 
ington office, received an appointment and was transferred, in De- 
cember 1951 to the San Francisco, California, office of the Wage 
Stabilization Board, the right of reemployment with the National 
Labor Relations Board being authorized at the time. The employee's 
service with that Board is being terminated effective March 6, 1953, 
due to reduction in force, and the employee, in the exercise of his 
reemployment rights, requests a transfer from the regional office of 
the Wage Stabilization Board in San Francisco to the Washington 
office of your Agency 

Section 8.201 provides, in pertinent part, as follows: 

Reemployment rights defined. Any permanent employee granted reemployment 
rights under this subpart shall be entitled to be reemployed with the status of a 
permanent employee, within thirty days of his application, by the original 
agency in which he was granted reemployment rights in the occupational field 
and at the same grade or level and in the same geographical area as the position 
which he last held on a permanent basis in that agency: * * * 

Section 1 of the act of August 2, 1946, provides, in effect, that travel 
expenses shall be paid where an employee in the interest of the Govern- 
ment is transferred from one official station to another including trans- 
fer from one department to another, but that such expenses shall not 
be allowed when the transfer is made primarily for the convenience or 
benefit of the officer or employee or at his request. 
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It is assumed that the reemployment rights here involved were 
granted under Subpart B referred to above, which subpart presumably 
was issued pursuant to the provisions of section 1310 (b) of the act of 
November 1, 1951, 65 Stat. 757, which reads as follows: 

The Civil Service Commission shall facilitate the transfer of Federal employees 

from nondefense to defense activities and encourage the retention of employees 
in defense activities, and shall provide reemployment rights for permanent em- 
ployees in the activities from which such employees are transferred. 
By virtue of the language in section 8.201 an employee is required to 
make application for such reemployment and he is entitled under the 
above section, among other things, to be reemployed by the original 
agency in the same geographical area as the position which he last 
held on a permanent basis in that agency. 

In 26 Comp. Gen. 684, it was held that where, in carrying out reduc- 
tion in force regulations, a transfer is effected, the real purpose of the 
transfer is not for the convenience or benefit of the employee but is to 
enable the Department to carry out the program as required by the 
law and regulations governing preference retention rights and that, 
accordingly, payment of travel expenses incurred in connection with 
the transfer would be proper. Here, in an analogous case, the em- 
ployee is fulfilling the requirements of the civil service regulation is- 
sued pursuant to a statute, in making the request for reemployment. 
Accordingly, and as nothing appears in the legislative history of sec- 
tion 1 of the act of August 2, 1946, swpra, reflecting an intent to pro- 
hibit the authorization of transfer expenses under those circumstances, 
it is concluded that no conflict exists between the civil service regula- 
tion and section 1 of the statute. Therefore, if a transfer is effected, 
otherwise proper travel and transportation expenses incident thereto 
may be authorized. 

Also, since section 1 of the act of August 2, 1946, provides that the 
expenses of interagency transfers shall be payable from the funds of 
the department or agency to which the officer or employee is trans- 
ferred, properly authorized expenses incident to such transfer would be 
payable from the appropriation of your Agency covering such 
expenditures. 

The questions presented are answered accordingly. 


[B-112329] 


Bids—Specifications—Particular Make 


Where invitation for bids contains specifications which when compared with 
the specifications of one of the bidder’s products impels the conclusion that if 
not written around the product were drawn from its known characteristics and 
features so as to preclude other companies from submitting responsive bids, the 
invitation for bids should be readvertised under specifications which will permit 
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other bidders sufficient latitude to meet the minimum, not maximum, requirements 
of the procurement agency. 


Sane eeter General Warren to the Postmaster General, March 3, 
3: 


Reference is made to your letter of January 21, 1953, forwarding 
certain enclosures in response to Office letter of January 2, 1953, to 
you, relative to the protest of the Wilshire Power Sweeper Company 
ugainst the use of specifications for power sweepers with invitation 
number 1170 on the ground that such specifications are highly dis- 
criminatory in that they were based upon specifications for a sweeper 
produced by a particular manufacturer. 

The record forwarded with your letter shows that by invitation 
number 931 issued September 8, 1952, by the Purchasing Agent of 
your Department, bids were requested for furnishing one power 
sweeper, 48-inch capacity, double brush, for large industrial areas, 
Wilshire Model 1000, or equal. Bidders were advised that the sweeper 
should be sturdily constructed; operated by means of an air-cooled 
gasoline engine of not less than 8 horsepower; equipped with dirt- 
collecting system of suitable capacity and gutter brush attachment; 
that each bidder should submit an illustration and full description of 
the power sweeper proposed to be furnished; and that in the event 
more than one type or model was shown, to state the model number 
in the space provided therefor. 

It appears that four bids were received in response to the invitation 
including, among others, a bid from the Wilshire Power Sweeper 
Company on its Model 1000 referred to in the invitation and an alter- 
nate bid on the same model with certain extra equipment added. Also, 
an alternate bid was received from the G. H. Tennant Company on its 
“Tennant Model 36 Power Sweeper.” It was stated in letter dated 
September 12, 1952, which apparently accompanied the bid of the 
G. H. Tennant Company, that the said Model 36 was powered by a 7.3 
horsepower gasoline engine and was constructed with heavy gage tubu- 
lar steel and that operating controls within easy reach of the driver 
made the machine especially easy to operate. By memorandum of 
September 25, 1952, to the purchasing agent, the Assistant Postmaster 
General recommended the rejection of all bids received in response to 
the invitation “as it has been found necessary to revise the specifica- 
tions.” Thereupon invitation No. 1170 was issued by the purchasing 
agent on October 1, 1952, calling for bids for furnishing one power 
sweeper, industrial type, equipped with not less than a 36-inch main 
brush and a 21-inch rotary side sweeping brush, together to have an 
overall sweeping capacity of 48 inches and to be in accordance with 
the following specifications: 





386 DECISIONS OF THE COMPTROLLER GENERAL [32 


DRIVE: Sweeper shall be gasoline engine power propelled by a motor not less 
than 7 h. p. and with provisions for operation in either forward or reverse direc- 
tion. The drive from the engine to the countershaft shall be by means of roller 
chain and from the countershaft to the drive wheel by means of hardened steel 
gears. The drive to the brush shall be roller chain. Adequate protection shall 
be provided to prevent the entry of dust into the roller chain or gear chambers. 

STEERING: An automotive type steering mechanism shall be provided. The 
design of the sweeper shall be such that the rear or front wheels can be turned 
to provide for maneuvering the sweeper as the sweeping operation requires. 

CONTROLS: The sweeper shall be provided with foot operated controls for 
running forward, stopping, reversing, and accelerating. The reversing of the 
sweeper shall be accomplished by the means of a double acting clutch. The 
sweeper shall be equipped with a hand operated emergency brake. The sweeper 
shall be provided with electric battery starter, battery and generator. 

In your letter of January 21, 1953, the contention of the Wilshire 
Power Sweeper Company that the specifications set out in invitation 
No. 1170 were written around a sweeper produced by a particular 
manufacturer is denied, and it is further stated that it was understood 
that such specifications were used by the General Services Administra- 
tion which had purchased several sweepers based upon such speci- 
fications. 

A careful comparison of the revised specifications with the descrip- 
tive advertising matter accompanying the bids of the G. H. Tennant 
Company discloses so many points of identity and close similarity of 
language as to impel the conclusion that if the specifications were not 
written around the sweeper produced by that company they were 
drawn from known characteristics and features of its products. Fur- 
thermore, while you state that a power sweeper complying with such 
specifications has certain advantages over all other sweepers, it is noted 
that the advantages referred to are the same as those claimed by the 
G. H. Tennant Company for its sweeper. The specifications thus ap- 
pear to have been drawn with particular reference to that company’s 
sweeper and in such a manner as to preclude all other companies 
from submitting responsive bids thereunder. 

If the specifications so drawn are not unnecessarily restrictive but 
are consistent with the actual needs of your Department, considering 
the obvious advantage to a sole source bidder in being afforded the 
opportunity of quoting without fear of real competition, the contract 
should have been negotiated with Tennant on a basis that would have 
insured a fair and reasonable price to the Government rather than 
advertised on a basis that not only served no useful purpose but might 
have resulted in a higher price. 

It is not established by the record before this Office, however, that 
the Tennant sweeper is the only power sweeper which would meet 
the minimum needs of your Department. It may be that that sweeper 
possesses several superior or more desirable characteristics than the 
sweepers offered by the other companies involved but the advertised 
matter of each of the companies claims superiority of its type of 
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sweeper and undoubtedly each type does have certain individual ad- 
vantages over the other types. Appropriate officials of the General 
Services Administration contacted with reference to this matter, while 
admitting that similar specifications were used by that agency in at 
least one instance at the request of the requisitioning agency, advised 
representatives of this Office informally that they are not aware of any 
reason why the sweepers offered by the other bidders would not ade- 
quately and satisfactorily meet the actual needs of your Department. 
As additional evidence that Tennant does not produce the only sweeper 
meeting the service requirements of the Government, there is on file in 
this Office negotiated contract No. DA-11-184-ENG-10049 dated 
January 2, 1952, under which the Department of the Army purchased 
from the Wilshire Power Company, 45 sweepers, Model 1000. 

The Government advertising statutes consistently have been held to 
require that every effort should be made by the procurement agencies 
of the Government to state advertised specifications in terms that 
will permit the broadest field of competition within the minimum 
needs required, not the maximum desired. See W. A. Scott v. United 
States, 44 C. Cls. 524; United States v. Brookridge Farm, 111 Fed. 2d 
461; 15 Comp. Gen. 949; 16 id. 225. Therefore, unless it can be estab- 
lished conclusively that there are no other manufacturers who can or 
possibly could furnish a power sweeper meeting the minimum needs 
of your Department the instant procurement should be readvertised 
under revised specifications which would permit other bidders suffi- 
cient latitude to meet the specified requirements. 


[B-106704] 


Leaves of Absence—Lump-Sum Payments—Refunds Upon 
Reemployment in Temporary Position After Break in Service 
An employee who receives a lump-sum payment for annual leave and who is 
reemployed—even in a temporary position for less than 90 days after separation 
from a prior position for one or more workdays—is required to refund the 
unexpired portion of the lump-sum leave payment and be credited with the leave 
which will be available for use during the period of reemployment. 31 Comp. 
Gen. 215, modified in part. 

Comptroller General Warren to the Acting Chairman and Executive 
Director, United States Civil Service Commission, March 4, 1953: 


Reference is made to Office decision of December 14, 1951, 31 Comp. 
Gen. 215, to the former Chairman, United States Civil Service Com- 
mission, concerning several questions under the Annual and Sick 
Leave Act of 1951, effective January 6, 1952, 65 Stat. 679. 

This Office recently has received a letter from Senator Olin D. 
Johnston, a member and former chairman of the Senate Post Office 
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and Civil Service Committee, wherein he urges reconsideration of 
the conclusions reached in the above-mentioned decision with respect 
to employees who are separated from positions for one or more work- 
days and then reemployed under temporary appointments for less 
than 90 days—more specifically, the answer to question 6 (b). 

In the aforesaid decision it was held that, under the Lump Sum Leave 
Act of 1944, 58 Stat. 845, an employee who received a temporary 
appointment for less than 90 days after a break in service of one or 
more workdays, would not be required to make refund for the un- 
expired portion of the lump-sum leave payment received in the prior 
position. 

That conclusion enabled the departments and agencies to appoint 
employees to temporary positions for short periods up to 90 days 
after they had been separated from permanent positions without the 
necessity of processing the paper work incident to the refund of pay- 
ment for the unexpired portion of the annual leave accrued by such 
employees in their permanent positions. It has been brought to atten- 
tion that such rule possibly could be the subject of abuse in that 
administrative offices might use it as an instrument to avoid assuming 
the burden of annual leave accumulated by employees in prior posi- 
tions even when they know the employee’s services are needed for 
more than 90 days. That is accomplished by separating the employee 
from the temporary appointment limited to less than 90 days upon 
expiration of the period covered by the lump-sum leave payment in 
his prior position and then reinstating him in a permanent or indefi- 
nite position after a break in service of one or two days from the 
temporary position. Likewise, it is possible that departments or 
agencies might, by the use of the same method, undertake to make 
payments to employees for leave which they otherwise would be re- 
quired to forfeit by reason of sections 203 (c) and (d) of the Annual 
and Sick Leave Act of 1951, 65 Stat. 680, or of section 401 of the 
Independent Offices Appropriation Act of 1953, 66 Stat. 418. 

The referred to holding in the decision of December 14, 1951, was 
intended, of course, to apply only in cases of bona fide appointments 
for less than 90 days. 

The matter has been further considered and it is felt that there 
is a substantial legal basis for the conclusion reached in the decision 
of December 14, 1951. However, on the other hand, a strict construc- 
tion of the language of the lump-sum leave act of 1944—requiring 
a refund on account of unexpired leave by employees when reemployed 
under the same leave system—equally warrants the view that, in cases 
such as those here involved, a refund is required despite the fact that 
an employee will accrue no additional leave under his temporary 
appointment. This seems particularly so since the Annual and Sick 
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Leave Act of 1951 was intended to place all employees covered thereby 
under the same leave system regardless of the type or tenure of their 
appointment. 

Accordingly, in order to prevent departments and agencies from 
avoiding restrictions on appropriations or on the accumulation of 
leave, you are advised that, on and after the date of this decision, a 
refund will be required of the unexpired portion of the lump-sum 
leave payment received by an employee who is reemployed in a tem- 
porary position for less than 90 days after separation of one or more 
workdays from a prior position. Of course, the employee under such 
circumstances would be entitled to a recredit of the annual leave repre- 
sented by the refund which would be available for use during the 
temporary employment period. The answer to question 6 (b) in 
decision of December 14, 1951, supra, is modified to that extent. 


[B-113082] 


Leaves of Absence—Lump-Sum Payments—Clerks of United 
States District Courts 


Clerks of the United States District Courts separated from the service may not 
be paid a lump sum for unused annual leave upon their personal certification of 
amount of unused leave to their credit, however the Director of the Adminis- 
trative Office of the United States Courts, who is required by 28 U. S. Code 604 
to supervise all administrative matters relating to the offices of clerks and 
administrative personnel of the courts, may certify the facts required to support 
such payments. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, March 4, 1953: 

Reference is made to the Assistant Director’s letter of December 5, 
1952, requesting a decision as to whether the rule stated in Office 
decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, with respect 
to the allowances of lump-sum payments for leave to officers appointed 
by the President by and with the advice and consent of the Senate 
upon the personal certificates of such officers, may be extended to 
cases involving clerks of the United States district courts. 

Careful consideration has been given to the views expressed in the 
said letter and to the arguments urged in support of the proposition 
that a clerk of a United States district court, appointed by the 
court, is an inferior officer within the purview of Article 2, Section 
2, Clause 2 of the Constitution of the United States. Without ques- 
tioning the conclusion reached therein that clerks of the United States 
district courts are inferior officers, it should be pointed out that the 
rule stated in 25 Comp. Gen. 212 was intended to apply only to that 
class of officers considered in Office decision of July 21, 1944, B43261, 
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24 Comp. Gen. 45, which was confined to those appointed by the 
President, by and with the advice and consent of the Senate. Even 
in such cases the personal certificate referred to is considered only 
prima facie evidence of the facts recited therein and if, in any case, 
other known facts cast doubt upon the accuracy of such certificate, a 
payment thereon would be subject to question. 

As a matter of leave administration it would be impracticable to 
extend the rule stated in 25 Comp. Gen. 212 to inferior officers of 
the Government generally in view of the difficulty in distinguishing 
between such officers and employees, the criteria established by the 
courts in that regard being sufficiently broad to cover almost the 
entire field of Federal employment. See Kennedy v. United States, 
146 F. 2d 26; Baskins v. United States, 32 F. Supp. 518. 

In view of the foregoing, a lump-sum leave payment to a clerk of 
a District Court of the United States is not authorized upon his 
personal certificate. 

However, 28 U. S. C. 604 (1946 Ed., Supp. V) provides in part: 

(a) The Director shall be the administrative officer of the courts, and under 
the supervision and direction of the Judicial Conference of the United States, 
ve Supervise all administrative matters relating to the offices of clerks and 
other clerical and administrative personnel of the courts; 

There is suggested for your consideration the establishment of 
procedures under the foregoing statutory provision to enable you 
or the Assistant Director to certify to the facts required to support 
lump-sum payments for leave to clerks of the district courts of the 
United States upon their separation. 


[B-113832] 


Officers and Employees—Suspension or Removal—Restora- 
tion 


An employee who was erroneously furloughed in a reduction in force, paid for 
accumulated annual leave and then placed in a leave without pay status is entitled 
upon reinstatement to the back pay benefits of the act of June 10, 1948, from the 
date he was placed in a leave without pay status computed at the rate he was 
receiving on the date the furlough began—less outside earnings and retirement 
deductions where involved period is to be counted for retirement—without regard 
to the benefit of any saiary increases occurring during such period ; however the 
rote arene excepts the accumulation of leave during the period of such 
urlough. 


Comptroller General Warren to T. W. Chappell, Office of Price 
Stabilization, March 10, 1953: 

By letter dated February 13, 1953, the Director, Budget and Finance 
Division, Office of Price Stabilization, file 2933/LKM, forwarded here 
your letter of February 10, 1953, file 0400/2930, together with en- 
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closures, in which you request a decision as to the amounts properly 
payable on certain vouchers therewith submitted, stated in favor of 
Louis S. Southworth, an employee of the District Office of Price Sta- 
bilization, Charleston, West Virginia, covering the period from Sep- 
tember 1, 1952, to January 27, 1953. 

It is reported in your letter that Mr. Southworth was employed by 
the Office of Price Stabilization as Business Analyst, GS-9, at the 
rate of $5,060 per annum; that on August 1, 1952, he received a notice 
of separation by reduction in force to the effect that his last day of 
active duty would be August 31, 1952; that he was placed in a terminal 
annual leave status effective September 1, 1952, through the close of 
business on October 2, 1952; that he receivéd payment for said period 
covering 172 hours of accumulated leave, one holiday, and 12 hours 
currently accrued annual leave; that he was placed in a furlough 
(leave without pay) status effective October 3, 1952, through the 
close of business on April 30, 1953. 

Also, it is reported that Mr. Southworth appealed said reduction in 
force separation to the Civil Service Commission; that a decision was 
rendered in his favor and it was recommended “that he be restored to 
duty retroactively to the date he was improperly separated, August 
31, 1952”; that in compliance with said recommendation “his restora- 
tion to duty was effected as of January 28, 1953, to be carried in a 
non-pay status to February 28, 1953, at which time he would be sepa- 
rated due to reduction in force.” 

Upon the basis of those facts you present several questions, prin- 
cipally (1) whether the employee is entitled to restoration pay for 
the period from September 1, 1952 to January 27, 1953, less the amount 
paid to him for terminal leave and moneys earned by him during said 
period, or (2) whether the employee is entitled to restoration pay for 
the period from October 3, 1952, through January 27, 1953, less moneys 
earned by him during said period. 

In 29 Comp. Gen. 492, it was held, quoting from the syllabus— 

An employee who was erroneously furloughed in a reduction in force and 
carried in a nonpay status after exhaustion of his annual leave is entitled upon 
reinstatement to the back-pay benefits of the act of June 10, 1948, only from the 
date he was placed in a furlough without pay status and compensation for such 
furlough period should be computed at the rate received on the date the furlough 
without pay began. 

In light of that decision Mr. Southworth is entitled to restoration 
pay only for the period he was carried in a leave without pay status, 
that is, from October 3, 1952, through January 27, 1953, less any 
moneys earned by him during said period. Cf. 28 Comp. Gen. 333. 
Accordingly, the alternate question (2) presented in your letter is 
answered in the affirmative. 
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With respect to the rate of compensation to be paid, you are advised 
that the benefit of salary increases occurring during the period of sepa- 
ration may not be applied in computing compensation covering any 
of the period of such separation under the involved statute—said 
statute specifically providing that the back pay shall be “at the rate 
received on the date of said removal or suspension.” Also, the law 
specifically excepts the “accumulation of leave” during the period of 
such separation. However, since the involved period appears for 
counting for retirement purposes, there should be deducted from the 
gross salary payable for the said period the applicable percentage re- 
tirement reductions. See 28 Comp. Gen. 333, 336; id. 563; 32 id. 132. 

Payment on the submitted vouchers should be in accordance with 
the foregoing. 

The vouchers are returned herewith. 


[B-111648] 


Patent Office Fees—Payment by Government Agencies 


While 35 U. S. Code 41 authorizes and directs the Patent Office to charge and 
collect fees for furnishing copies of documents, recording and other services, it 
does not authorize or require the collection of such fees from agencies of the 
Federal Government; neither may the Patent Office be reimbursed by the agencies 
for such services under section 601 of the Economy Act of 1932, as amended, 
which contemplates reimbursement only for services that are the normal func- 
tion of both the procuring and performing agency. 


Comptroller General Warren to the Secretary of the Army, March 
11, 1953: 

Reference is made to letter dated August 26, 1952, from the Acting 
Secretary of the Army, questioning the propriety of the application, 
by the Commissioner of Patents, to agencies of the Federal Govern- 
ment of fees and charges prescribed by Rule 21 of the Rules of Prac- 
tice in Patent Cases and Rule 2.1 of the Rules of Practice in Trade- 
Mark Cases for the furnishing by the Patent Office of copies of docu- 
ments, recording of assignments and other services. The practice 
was questioned particularly in view of the provisions of the act of 
December 19, 1942, 56 Stat. 1067, 5 U. S. C. 606, which authorizes the 
Secretary of Commerce to establish reasonable fees for publications 
furnished and services rendered but excepts from such authority the 
right to fix fees for “those services performed for or publications fur- 
nished to the Government of the United States.” As stated in Office 
letter of October 29, 1952, B-111648, to your predecessor, the views 
of the Secretary of Commerce were requested on the matter and they 
now have been received. 
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It is stated in the letter of the Secretary of Commerce that the De- 
partment of the Army does not have any trade-mark business with the 
Patent Office or such business is so trifling as to be inconsequential. 
In view thereof, it will be considered that the letter of the Acting 
Secretary of the Army referred to and questioned only the extension of 
Rule 21 of the Rules of Practice in Patent Cases to agencies of the 
Federal Government. 

It is pointed out in the letter of the Secretary of Commerce that 
the patent laws always have contained a schedule of specific fees, such 
fees previously being enumerated in 35 U. S. C. (1946 Edition) 78, 
and now are incorporated in section 41 of the reenactment of Title 35 
of the Code into positive law by the act of July 19, 1952, 66 Stat. 792, 
796. Also, it is stated therein that other fees were fixed administra- 
tively under authority of laws other than 5 U. S. C. 606, supra, such 
laws now being codified in section 41 (b) of the aforesaid act of July 19, 
1952. Since it thus appears that none of the fees involved were estab- 
lished pursuant to the act of December 19, 1942, supra, and as such 
act specifically provides that nothing therein “shall alter, amend, 
modify, or repeal any existing law prescribing fees or charges or 
authorizing the prescribing of fees or charges for services performed 
or for any publications furnished by the Department of Commerce or 
any of its several agencies” the fees prescribed by or fixed under other 
authority of law are not thereby affected. Therefore, the provision of 
the act of December 19, 1942, exempting from its terms “services per- 
formed for or publications furnished to the Government of the United 
States” is not applicable. 

However, on the other hand, the statutes authorizing and directing 
the collection of patent fees here involved may not be regarded as 
authorizing or requiring that such fees be collected from the United 
States or its agencies. As against such a construction stands the 
familiar canon of statutory interpretation that the sovereign is not 
affected by statutory provisions unless included therein by necessary 
implication. Jn re Tidewater Coal Exchange, 280 Fed. 648, 31 Comp. 
Gen. 14. None of the said statutes specify expressly or appear to 
require by necessary implication that the fees be collected from another 
agency of the Government. Accordingly, I have to advise that there 
is no authority of law for the imposition and collection of the fees 
involved from the Department of the Army. 

While it has been suggested by the Department of Commerce that 
the charges involved—at least to the extent that they represent the 
cost of rendition of the service—are authorized to be made under 
section 601 of the Economy Act of 1932, as amended, 31 U. S. C. 686, 
the services for the most part are reported to consist of furnishing 
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printed copies of patents, photostatic and manuscript copies of rec- 
ords, the furnishing of certifications and the recordation of patent. 
assignments. Manifestly, the furnishing of certificates and the recor- 
dation of assignments properly can only be done by the Patent Office. 
Also, it has been held that copies of papers of that office may not be 
made other than by its employees. 2 Op. Atty. Gen. 454. It was 
further held by the Attorney General in the said opinion that the 
receipts from charges for services of the Patent Office properly may 
not be used for the purpose of employing and paying other persons 
te be engaged in the duties of that office. It is therefore clear that 
the services here involved are those which no other Government 
agency is authorized to perform. Since section 601 of the Economy 
Act, 47 Stat. 417, contemplates reimbursement only for the perform- 
ance of service by one agency of the Government for another where the 
performance is a normal function of both the procuring and perform- 
ing agency, the provisions thereof may not properly be invoked in the 
instant matter. See 17 Comp. Gen. 728. 

The Congress annually provides funds to the Patent Office to carry 
out its duties and responsibilities. Under such conditions, the ex- 
penses appear clearly to be required to be borne out of the appropria- 
tions of the Patent Office and the funds of the Department of the 
Army are unavailable for such use by transfer under the authority of 
section 601 of the Economy Act or otherwise. See, in this connection, 
B-81389 April 7, 1949. 


[B-112656] 


Compensation—Promotions—Service In Grade Require- 
ment—Assignment to Higher Grade Position Without Cor- 
responding Rate Increase 


Employees who were transferred or promoted to higher grade positions pur- 
suant to Civil Service Commission Departmental Circular 671, Supplement 11, 
which authorized the assignment of employees who did not meet the service 
in grade requirement of section 1310 of the Supplemental Appropriation Act 
of 1952, as amended, (Whitten Amendment) to higher grade duties without the 
payment of the compensation fixed for such positions—which was held to be 
unauthorized in decision of March 2, 1953, B—-112656, 32 Comp. Gen. 381, 
are required to be assigned to properly allocated positions for which they are 
qualified under the Commission's regulations and standards and section 1310 
of the act. 32 Comp. Gen. 381, amplified. 


Employees who were transferred or promoted to higher grade positions pursuant 
to Civil Service Commission Departmental Circular 671, Supplement 11, with 
compensation allocated at a lower grade, because they did not meet the service 
in grade requirement of section 1310 Supplemental Appropriation Act, 1952, as 
amended (Whitten Amendment) for promotion to the higher grade—which was 
held to be unauthorized in decision of March 2, 1953, B-112656, 32 Comp. 
Gen. 381, may be promoted, if eligible under said amendment and otherwise, 
to the grade level at which they were paid provided steps are taken pursuant 
to the proposed circular to establish a new position or an additional position 
at such grade level where none existed at the time of the promotion, and may 
retain salary payments made in such grade. 32 Comp. Gen. 381, amplified. 
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The service rendered by employees, who did not meet the service in grade re- 
quirements of section 1310 of the Supplemental Appropriation Act, 1952, as 
amended (Whitten Amendment) in positions to which promoted under authority 
of Civil Service Commission Departmental Circular 671, Supplement 11—which 
was held to be unauthorized in decision of March 2, 1953, B—-112656, 32 Comp. 
Gen. 381—may be evaluated for the purpose of future personnel transactions 
on the basis of the duties actually performed, so that time in grade required 
by said section 1310 may be credited on the basis of the grade level at which 
an employee was actually paid. 32 Comp. Gen. 381, amplified. 


Comptroller General Warren to the Acting Chairman, United States 
Civil Service Commission, March 17, 1953: 


Reference is made to your letter of March 12, 1953, requesting 
concurrence of this Office with a circular proposed to be issued to 
correct the situations created by your Departmental Circular 671, 
Supplement 11, to which this Office raised objections in decision of 
March 2, 1953, to you. 

The proposed circular is as follows: 


1. Departmental Circular 671, Supplement 11 authorized the assignment to 
higher grade duties of employees who do not meet the service requirements of 
Section 1310 of the Supplemental Appropriation Act, 1952, as amended. 

2. The Comptroller General in a decision of March 2, 1953 (B-112656) has 
held that the action authorized by Supplement 11 of Departmental Circular 671 
is illegal. 

3. In view of this decision, the authority granted by Supplement 11 to Depart- 
mental Circular 671 is cancelled as of March 22nd and no action may be processed 
after that date. 

4. Employees now serving in positions under authority of Supplement 11 must 
be officially assigned as soon as possible to properly allocated positions for which 
they are qualified under the Commission’s regulations and standards and Section 
1310 of the Act. All such actions must be completed by ~-------------~~- [two 
months from the date of this circular]. No pay adjustment will be necessary 
for the period of service rendered prior to the corrective action required by this 
paragraph. Any corrective assignment requiring prior approval of a Commis- 
sion office will be expedited if it is prominently tagged “Corrective Action under 
DC671 811.” 

5. If compliance with Paragraph 4 can be achieved only through demotion of 
the employee and there is any question as to the proper pay rate, submit the 
full facts to the Central Office of the Commission. 

6. For purposes of future personnel transactions, including competitive exami- 
nation, service rendered in the performance of duties following assignments 
under authority of Supplement 11 will be accepted as follows: 


(a) Experience and training gained during such assignment will be evalu- 
ated on the basis of the duties actually performed |the official duties of the 
position to which assigned unless there is evidence that the employee did not 
actually perform such duties]. 

(b) Time in grade required by Section 1310 as amended and the Commis- 
sion’s regulations thereunder will be credited on the basis of the grade level at 
which actually paid. 


7. The provisions of this circular have been cleared with the Comptroller 
General. 

It is understood that the proposed circular will be issued on or 
about March 22, 1953, the date as of which Supplement 11 to Circular 
671, is to be canceled, and that no payments of compensation are to 
be made based on personnel actions taken on or after said date under 
authority of Supplement 11. Also, it is understood that, in those 
instances where action had been taken prior to March 22 pursuant to 
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the authority of Supplement 11, the employees involved were eligible 
under the Whitten Amendment and otherwise to be promoted or trans- 
ferred to a position allocated to the grade level at which they were 
paid if steps had been taken to establish a new position or an addi- 
tional position, as the case may be, at such grade level. Accordingly, 
and in view of the fact that the employees rendered service in good 
faith and as the personnel actions were taken and the salary payments 
were made in reliance upon the supplement which is to be canceled, 
this Office concurs in the actions proposed in the above quofed circular. 
The closing sentence of the decision of March 2, 1953, 32 Comp. 
Gen. 381, is amplified accordingly. 


[B-114117] 


Leaves of Absence—Leave on Leave—Accrual While on 
Terminal Leaye—Employee in Non-Pay Status for Part of 
Pay Period 


Under the Annual and Sick Leave Act of 1951, and regulations issued pursuant 
thereto, an employee who receives a reduction-in-force notice and is placed on 
terminal leave may accrue leave on leave for all full biweekly pay periods in a 
pay status, however leave on leave may not be accrued for a pay period in which 
the employee is in a non-pay status for a part of the pay period. 


Comptroller General Warren to T. W. Chappell, Office of Price 
Stabilization, March 17, 1953: 

Reference is made to your letter of February 27, 1953 (0400/2930), 
forwarded by letter of March 6, 1953, from the Director, Budget and 
Finance Division (2933/LKM), requesting decision whether you may 
certify for payment payroll voucher therewith transmitted proposing 
payment of compensation to Mrs. Elsie A. Randle in the amount of 
$45.53. It is stated that Mrs. Randle received a reduction in force 
notice December 19, 1952, with the last day of duty designated as Janu- 
ary 21, 1953—having been “placed in terminal leave status effective 
January 22, 1953”—and that she has been granted and paid currently 
for annual leave since that time resulting in a leave balance February 
14, 1953, of 32 hours. The proposed payment is for 36 hours ap- 
parently due to crediting four hours annual leave as accrued during 
the period February 14 to 28, 1953—the employee having been placed 
in a “furlough L. W. O. P. status for the remainder of the pay period 
(February 20 to 28, 1953) and through April 30, 1953,” the date of 
“the liquidation of this agency.” 

Prior to January 6, 1952, the effective date of the Annual and Sick 
Leave Act of October 30, 1951, 65 Stat. 679, the Annual and Sick 
Leave Regulations prohibited the accrual of leave on leave with certain 
exceptions. In the leave regulations issued by the Civil Service Com- 
mission under the 1951 Leave Act, section 30.203 provides that : “Leave 
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shall acerte to an employee while in a pay status.” However, section 
203 (a) of the 1951 Leave Act, 65 Stat. 679, provides: 
Sec. 203. (a) Officers and employees to whom this title applies shall be entitled 


to annual leave with pay which shall accrue as follows— 


(1) one-half day for each full biweekly pay period in the case of officers and 
employees with less than three years of service, 

(2) three-fourths day for each full biweekly pay period (except that the 
accrual for the last full biweekly pay period in the year shall be one and one- 


fourth days) in the case of officers and employees with three but less than fifteen 
years of service, and 


(3) one day for each full biweekly pay period in the case of officers and 

employees with fifteen years or more of service. 
Accordingly, as it appears from your letter that this employee had 
only 32 hours or four days annual leave unused on February 14, 1953, 
she would not have been in a pay status for a full biweekly pay period 
in using the four days leave and, therefore, not entitled to be credited 
with any leave as accruing during the four days in a pay status, the 
minimum credit being for a “full biweekly pay period.” 

While not mentioned in your submission, it would appear possible 
that your doubt may have arisen because of section 30.204 of the An- 
nual and Sick Leave Regulations. However, in the view of this 
Office that section has no application to the present matter. The 
voucher is returned herewith and payment thereon is not authorized 
in its present form. 


[B-110424] 


Pay—Service Credits—Illegal Service; Service Performed 
While in De Facto Status 


Alien who enlisted in Marine Corps Reserve at time the law required that the 
Reserve be composed of “male citizens of the United States” and who served on 
active duty is not entitled, upon subsequent legal enlistment in Regular Marine 
Corps, to service credits for period of illegal service. 


Person who enlisted in Marine Corps Reserve and was discharged, without hav- 
ing performed any active duty, but who, notwithstanding such discharge, was 
subsequently ordered to and did go on extended active duty may be considered 
as having performed such duty in a de facto status and is entitled, upon subse- 
quent enlistment in Regular Marine Corps, to count such service in computing 
his cumulative years of service for pay purposes. 


Assistant Comptroller General Yates to the Secretary of Defense, 
March 19, 1953: 


Reference is made to letter of the Acting Secretary of Defense, 
dated June 21, 1952, requesting decision as to whether members of 
the uniformed services are entitled to credit for time served in a de 
facto status in the computation of cumulative years of service for basic 
pay purposes, within the meaning of section 202 of the Career Com- 
pensation Act of 1949, 63 Stat. 807, and “for future benefits.” 

Section 201 of the said Career Compensation Act of 1949, 63 Stat. 
805, provides for increased pay to members of the uniformed services 
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by reason of the completion of definite periods of “cumulative years 
of service.” Section 202 provides that in the computation of “cumu- 
lative years of service” there shall be included, inter alia, “full time 
for all periods during which they were enlisted * * * in the Marine 
Corps Reserve * * *.” It is apparent that these provisions for in- 
creased pay by reason of prior service are intended to accomplish the 
same purpose as was done by earlier statutes providing longevity pay, 
which has been defined as representing “a per centum increase in the 
currently accruing base pay which enlisted men are entitled to receive 
after completing a certain amount of service.” B-51622, November 5, 
1945. Considering the similarity of the two statutes, it is considered 
that pertinent decisions relating to longevity pay are properly for 
consideration here. 

In connection with the request for decision, two examples are given. 
In the first, Private A, a Cuban alien, without disclosing that he was 
an alien, was purportedly enlisted in the Marine Corps Reserve on 
February 23, 1943, was assigned to extended active duty on May 12, 
1943, and served on such duty until his discharge on January 11, 1946. 
The law in effect on February 23, 1943, that is, section 4 of the Naval 
Reserve Act of 1938, 52 Stat. 1176—made applicable to the Marine 
Corps Reserve by section 2 of the said act, 52 Stat. 1175—provided that 
the Naval Reserve should be composed of “male citizens of the United 
States,” ete. Private A enlisted in the Regular Marine Corps on 
November 29, 1946, was discharged on November 28, 1949, reenlisted 
on November 29, 1949, was discharged on November 29, 1950, reenlisted 
on November 30, 1950, and is still serving. Apparently, there was no 
statutory bar during the period November 29, 1946, to November 30, 
1950, to the enlistment of aliens in the Regular Marine Corps. The 
question presented is whether Private A is entitled, in the computation 
of his pay as a member of the Regular Marine Corps, to include in his 
cumulative years of service credit for the period February 23, 1943, 
to January 11, 1946. 

The enlistment of Private A in the Marine Corps Reserve was, in 
effect, prohibited by law. His situation in that respect is comparable 
to the case considered in decision of this Office dated April 6, 1944, 
B-40373, 23 Comp. Gen. 755, which concluded that a person who en- 
tered into a contract of enlistment in the National Guard before he 
reached the age of eighteen—the minimum age authorized by law— 
and who remained in the service after he reached that age, could count 
for longevity pay purposes only that portion of his service which was 
subsequent to his reaching the authorized statutory age for enlistment. 
Irrespective of whether Private A may be viewed as having served 
in a de facto status, it may not be concluded that the Congress intended 
to authorize credit and increased pay for service prohibited by law. 
That is, the law may not be applied as intending to reward that which 
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the law prohibits. It is held, accordingly, that Private A is not en- 
titled, in the computation of his cumulative years of service under 
section 202 of the Career Compensation Act of 1949, to include the 
legally prohibited service in the Marine Corps Reserve during the 
period indicated above. 

The second example given is that of Private B, a citizen of the 
United States, who enlisted in the Marine Corps Reserve on June 23, 
1948, and was discharged therefrom on June 22, 1950, having per- 
formed no active duty. Notwithstanding such discharge, orders were 
issued assigning Private B to extended active duty effective July 24, 
1950. Private B complied with such orders and remained on active 
duty until his release on March 30, 1952, after it was discovered that 
he had been discharged on June 22, 1950. Private B enlisted in the 
Regular Marine Corps on April 1, 1952, and currently is serving in 
that enlistment. The question presented is whether he is entitled, in 
the computation of his pay under the latter enlistment, to service 
credit for the period July 24, 1950, to March 30, 1952. 

In Bennett v. United States, 19 C. Cls. 379, it was held that statutory 
provisions for longevity pay intended a reward for long-continued 
actual service, and that it mattered not whether an officer served as 
such de jure or de facto. Also, see Palen v. United States, 19 C. Cls. 
389. The rule laid down in the above two cases would apply with 
equal force in the case of a de facto enlisted status, and there are 
statements in both cases indicating that it would so apply. Also, 
see A-31593, July 30, 1930. 

It reasonably appears that Private B’s service from June 24, 1950, 
to March 30, 1952, was performed in good faith in the belief by him 
and by his superior officers that he legally was obligated to render 
such service. However that may be, at least such service was not 
prohibited by law and was rendered in a de facto enlisted status. It 
is concluded, therefore, that Private B is entitled, in the computation 
of his cumulative years of service for the purpose of section 202 of the 
Career Compensation Act of 1949, to include the period of his service, 
July 24, 1950, to March 30, 1952, in a de facto status in the Marine 
Corps Reserve. 

The reference in the request for decision to “future benefits,” by 
reason of de facto service, is in such general terms that a decision 
thereon may not be rendered. 


[B-113145] 


Compensation—Overtime—Wage Board, Etc., Employees— 
Suspension of Eight Hour Law 


While Executive Order No. 10251, June 7, 1951, issued pursuant to act of August 
1, 1892, as amended, suspends the eight hour law for laborers and mechanics 
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and provides that their wages shall be computed on a basic day rate of eight 
hours of work with overtime to be paid for all hours in excess of eight in any 
one day, said act is not a pay statute and may not be regarded as establishing 
a basis for paying overtime upon a daily basis in contravention of the act of 
March 28, 1984, which provides that wage board employees are not entitled to 
overtime until they have worked more than 40 hours a week. 


Acting Comptroller General Yates to the Secretary of Defense, 
March 19, 1953: 


It has been reported that, in the site audit of civilian payrolls at the 
U. S. Naval Gun Factory, Washington, D. C., there have been found 
numerous cases in which wage board employees have been paid at 
overtime rates for all hours of work in excess of 8 hours in any 1 day 
although the employees involved worked less than 40 hours in the 
week that the daily overtime occurred. This Office has been informed 
that such action was based on Executive Order No. 10251 of June 7, 
1951, as interpreted by an opinion of the Judge Advocate General 
of the Navy, May 23, 1952, in which opinion the Assistant Secretary 
of Defense concurred by memorandum of September 1, 1952. 

Executive Order No. 10251, so far as here pertinent, provides: 

NOW, THEREFORE, by virtue of the authority vested in me by section 1 
of the said act of August 1, 1892, as amended by the said act of March 3, 1913, 
and as President of the United States, I hereby suspend for the duration of the 
national emergency proclaimed by me on December 16, 1950, the above-mentioned 
provisions of law prohibiting more than eight hours of labor in any one calendar 
day by laborers and mechanics employed by the Government of the United States 
as to all work performed by laborers and mechanics employed by the Department 
of Defense on any public work which is essential to the national defense: 
Provided, That the wages of all laborers and mechanics so employed by the 
Department of Defense shall be computed on a basic day rate of eight hours of 


work with overtime to be paid at time and one-half for all hours of work in 
excess of eight hours in any one day. 


Section 23 of the act of March 28, 1934, 48 Stat. 522,5 U.S. C. 673c 
provides as follows: 

The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be re-estab- 
lished and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1932: Provided, That 
the regular hours of labor shall not be more than forty per week; and all over- 
time shall be compensated for at the rate of not less than time and one half. 


Section 203 of the Federal Employees Pay Act of 1945, 59 Stat. 297, 
also provides that wage board employees whose salaries were fixed on 
an annual or monthly basis should be entitled to overtime in accordance 
with the act of March 28, 1934. It has been held consistently by this 
Office that, under the provisions of the above-quoted statute, an em- 
ployee coming within the purview thereof is not entitled to overtime 
compensation unless and until he has been in a pay status for his 
regularly established 40 hour work week. 

In decision of April 6, 1934, to the Public Printer, 13 Comp. Gen. 
265, it was stated, as follows: 
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The 8-hour law, as amended by the act of March 3, 1913, 37 Stat. 726 (secs. 321 
and 322, title 40, U. S. Code), prohibits the employment of mechanics, laborers, 
and those in similar occupations for more than 8 hours on any 1 calendar day, 
“except in case of extraordinary emergency.” It is not a compensation statute 
and does not provide for overtime. Hence, section 23 of the act of March 28, 
1934, providing for a 40-hour week and for overtime compensation, is not incon- 
sistent with, and does not supersede nor render inoperative the 8-hour law. 
While heretofore overtime compensation at the Government Printing Office has 
been paid on a daily basis. overtime is authorized by section 23 of the act of 
March 28, 1934, only on a weekly basis—that is. for work in excess of 40 hours 
per week—and no longer on a daily basis. Therefore, if, in cases of an extra- 
ordinary emergency, employees are required to work more than 8 hours on any 
one calendar day, but are not required to work in excess of 40 hours during the 
week, payment of overtime compensation is not authorized. 

While Executive Order No. 10251 recites section 1 of the act of 
August 1, 1892, 27 Stat. 240, as amended, by the act of March 3, 1913, 
37 Stat. 726, 40 U. S. C. 321, as the authority for the action taken 
therein, it is to be noted—as pointed out in the above-quoted decision— 
that that statute is not a pay statute and contains no reference to over- 
time compensation. The suspension of the 8 hour limitation merely 
makes it permissible to employ laborers and mechanics in excess of 
8 hours daily. Since the rate of compensation to be paid is controlled 
by the act of March 28, 1934, swpra, the Executive order in question 
may not be regarded as establishing a basis for paying overtime upon 
a daily basis in contravention of law. 

In view of the foregoing, it is requested that appropriate steps be 
taken to restrict the payment to laborers and mechanics in the Depart- 
ment of Defense, whose compensation is set by wage boards or other 
wage-fixing authorities to overtime worked in excess of 40 hours a 
week and that this Office be advised when such action has been taken. 
Also, it is requested that advice be furnished of the action which is to 


be taken to recover any erroneous payments that have been made. 


[B-111179] 


State Firefighting Services—Fire Caused by Federal Em- 
ployees on Private Property—Payment Liability 


In view of the statutory duty of the State Forester of Virginia to prevent and 
suppress fires on forest lands within the State boundaries without cost to the 
owners, the Government is not liable for the cost incurred by the State in extin- 
sxuishing a forest fire on private property caused by flares dropped from naval 
aircraft on the basis of a quasi-contract, that the services rendered mitigated 
damages which would have resulted from a tort; also a State statute authorizing 
collection of such costs from the person responsible for the fire is not applicable 
to the Government. 


Acting Comptroller General Yates to the Attorney General, Com- 
monwealth of Virginia, March 20, 1953: 

Reference is made to your letter of October 22, 1952, requesting 
review of decision dated September 4, 1952, B-111179, to The Virginia 
Conservation Commission, Charlottesville, Virginia, with reference te 
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its claim for the cost of extinguishing a forest fire in Westmoreland 
County, Virginia, on December 11, 1951, allegedly caused by flares 
dropped from naval aircraft based at the Naval Proving Ground, 
Dahlgren, Virginia. The decision held that the claim was one sound- 
ing in tort and was not for settlement by the General Accounting 
Office or for reporting to the Congress pursuant to the act of April 10, 
1928, 45 Stat. 413, 31 U.S. C. 236. 

Your letter suggests that the claim be considered as one for services 
rendered in mitigating the damages which would have resulted from 
a tort and allowed on a quasi-contractua] basis. 

The first question for determination is whether there is a legal duty 
upon the State Forester of the State of Virginia, or its fire-fighting 
facilities, to extinguish fires which might arise on forest lands with- 
cut cost to the owner. An identical question was raised by the Secre- 
tary of the Army in a letter dated September 12, 1951, in connection 
with a proposed agreement between the Corps of Engineers and the 
Commonwealth of Virginia whereby the former would reimburse the 
jatter for disbursements to suppress, extinguish and control fires on 
Government-owned forest land located in several counties within the 
State. After discussing pertinent sections of title 10 and section 1, 
title 27 of the Code of Virginia, 1950, it was stated in decision of 
December 17, 1951, B-105602, as follows: 

* * * it must be concluded, in the absence of judicial determinations otherwise, 
that it is the statutory duty of the State Forester of the State of Virginia to 
prevent and suppress fires on the forests within the State boundaries; that, fol- 
lowing the rationale of the Office decisions supra [24 Comp. Gen. 599; 26 id. 382; 
B-100938, March 16, 1951], the Federal Government is entitled to the benefits of 
such services without payment therefor * * *. 

The land involved in the instant case was privately owned and cov- 
ered by the statewide plan of fire protection without cost to the owner— 
the expenses of same, under section 10-57 of the Code of Virginia, 
1950, being for payment from the fund provided for protection of 
forests in the several] counties, as appropriated for such purpose pur- 
suant to section 10-47. Consequently, there appears to be no basis 
for payment of the amount involved on a quasi-contractual basis. 

Also, there has been considered the question as to whether the State 
Forester may collect the costs of fire fighting from the Federal Gov- 
ernment under section 10-58, which authorizes collection from the 
person responsible for the origin of the fire by his negligence or intent. 
As with the first question, this Office had occasion to consider and pass 
upon a similar one in connection with a claim submitted by the For- 
estry Division of the State of Washington providing for the recovery 
by the State of the cost of extinguishing a forest fire from “Any per- 
son, firm or corporation responsible for either starting or the existence 
of such a fire.” In decision of August 28, 1940, B-6400, to the Secre- 
tary of the Interior, it was held: 
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* * * Also, aside from the fundamental proposition that under the dual system 
of government existing in the United States a State can not impose an obligation 
upon the Federal Government without the consent of the Congress, it is a well- 
established canon of statutory interpretation that the general words of a statute 
do not include the Government unless the construction be clear and indisputable 
upon the text of the law; and even if the State of Washington can establish that 
the forest fire here involved resulted from the negligence of certain persons while 
functioning as employees of the United States and can recover from such persons 
under the terms of said section 5806 of the Revised Statutes of that State for the 
cost incurred by it in bringing the fire under control, such fact in nowise imposes 
any legal obligation upon the Federal Government with respect to the matter and 
there is no room for doubt but that the words “person, firm or corporation” 
appearing in the statute do not include the Federal Government and that said law 
is not for application here. 


What was stated in the foregoing excerpt likewise is for application 
in the present case. 
Accordingly, there is no authority to pay the claim in question. 


[B-114207] 


Civilian Retirement—Reemployment After Reaching Com- 
pulsory Retirement Age 

Under section 2 (b) of the act of February 28, 1948, which authorizes the reem- 
ployment of persons who have been retired after 60 years of age, an employee who 
has reached the compulsory retirement age of 70 years may be reemployed upon 
a determination by the appointing authority that the employee possesses special 
qualifications for the position notwithstanding the automatic separation provi- 
sions of section 204 of the act of June 30, 1932. 

Acting Comptroller General Yates to Jennie K. Hunt, Department 
of Commerce, March 20, 1953: 


Reference is made to your letter of March 13, 1953, requesting deci- 
sion whether payment is authorized upon Bureau voucher No. 17939, 
stated to be attached, covering payment of compensation to Mr. George 
W. Muller, an annuitant, for the period February 1, to March 14, 1953, 
in the net amount of $813.36. It is stated that Mr. Muller was re- 
tired for age at the close of business January 31, 1953, and immedi- 
ately given a temporary appointment effective February 1, 1953, under 
section 2 (b) of the act of February 28, 1948, 62 Stat. 49, which au- 
thorizes the reemployment of persons who have been retired after 60 
years of age if the appointing authority determines that he possesses 
special qualifications. Your doubt appears to arise whether this re- 
employment authority extends to those who have been retired at 70 
years of age due to the provisions of section 204 of the act of June 
30, 1932, 47 Stat. 404, which provides: 

On and after July 1, 1932, no person rendering civilian service in any branch or 
service of the United States Government or the municipal government of the Dis- 
trict of Columbia who shall have reached the retirement age prescribed for au- 
tomatie separation from the service, applicable to such person, shall be continued 
in such service, notwithstanding any provision of law or regulation to the con- 


trary: Provided, That the President may, by Executive Order, erempt from the 
provisions of this section any person when, in his judgment, the public interest 
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so requires: Provided further, That no such person heretofore or hereafter sepa- 
rated from the service of the United States or the District of Columbia under any 
provision of law or regulation providing for such retirement on account of age 
shall be eligible agair to appointment to any appointive office, position, or em- 
ployment under the United States or the District of Columbia: Provided further, 
That this section shall not apply to any person named in any Act of Congress pro- 
viding for the continuance of such person in the service. [Italics supplied.] 


The provision for reemployment of annuitants who possess special] 
qualifications was placed for the first time in section 2 of the act of 
January 24, 1942, 56 Stat. 14, but that act required that the annuity 
cease upon reemployment and that the retired annuity be redetermined 
under the law in effect at the time of the termination of the reemploy- 
ment. Said prior statute was considered in decision of February 24, 
1942, B-23914, 21 Comp. Gen. 805, wherein was quoted a discussion 
upon the bill (which became said 1942 statute) from the Congres- 
sional Record of January 19, 1942, page 467, attention particularly 
being invited to the statement by Senator Mead, viz., “it adds to the 
authority of the President to continue him in the service the au- 
thority of his superior.” It was held in that decision, quoting from 
the syllabus: 


A civilian officer or employee determined by the appointing authority to pos- 
sess special qualifications who is separated from the service by retirement for 
age under section 1 of the Civil Service Retirement Act. as amended by the act of 
January 24, 1942, may be immediately reemployed pursuant to the authority of 
section 2 (b) of the latter act without there being an actual break in service. 
or intervening period for which an annuity is payable. 


Also, attention may be invited to Senate Report 143 submitted on 
April 25, 1947, by the Chairman of the Committee on Civil Service 
upon S. 637, which bill contained language similar to that contained 
in H. R. 4127, which became the act of February 28, 1948, particularly 
that part of page 2 reading as follows: 


This section retains the existing compulsory retirement age of 70 years but 
reduces the service requirement from 15 to 10 years, and this section also pro- 
vides an entirely new feature to the retirement law with respect to reemployed 
annuitants. Under the present law an employee retired under section 1 (age or 
optionally), may be reemployed in the Federal service only if, in the opinion of 
the appointing authority, he possesses special qualifications. The annuity pre- 
viously awarded is terminated upon any such reemployment, and the employee 
again becomes subject to the Retirement Act with a new annuity right arising 
under the law in effect at the time of subsequent separation from the service. 

It is proposed that the same privilege of reemployment be continued except 
that if the person is age 60 or over, the annuity will continue to be paid during 
his reemployment and his salary, as an employee, reduced by the amount of 
annuity being received. The employee would acquire no additional retirement 
rights during such period of reemployment. 

This will result in a saving in administrative costs because of the elimination 
of dropping annuitants from the roll, recomputing annuities, and reentering 
annuitants on the roll. It will prevent inequities arising as a result of annui- 
tants being reemployed primarily for the purpose of acquiring new or additional 
retirement rights. 


There can be no doubt that there are two methods for utilizing the 
services of a Government employee who has reached the compulsory 
retirement age, viz., (1) he may be continued in employment by 
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Executive order without processing his retirement, (2) or he may be 
retired and thereafter reemployed upon determination by the ap- 
pointing authority that he possesses special qualifications. 

The paper which you described as Bureau voucher 17939 appears 
to be merely a copy of the original voucher. In future submissions, 
the original voucher and not merely a copy thereof should accompany 
your request for decision. However, you may be informed that 
there is no objection to the payment of compensation to an annuitant 
reemployed as possessing special qualifications after retiring at the 
age of 70 years and, accordingly, the payroll voucher covering such 
payment if otherwise proper may be certified for payment. With 
respect to the question you present in that regard, you are advised 
that the appointment should state that there has been an administra- 
tive determination that the appointee possesses special qualifications 
for the position but need not necessarily specify such special quali- 
fications in detail. The enclosures with your letter are returned 
herewith. 


[B-113544] 


Rewards—Informers—Violations of Customs and Naviga- 
tion Laws 


Under 19 U. S. Code 1619, which provides for payment of rewards to informers 
of violations of the customs laws, payment of informers’ awards is authorized 
only in connection with detection and seizures or information on violations of 
the customs and navigation laws which lead to a recovery of duties, fines, penalty 
or forfeiture under those laws, so that if a recovery is effected because of vio- 
lation of customs and navigation laws and some other law and the amount of 
recovery under the customs and navigation laws cannot be ascertained no award 
is payable. 


Comptroller General Warren to the Secretary of the Treasury, 
March 24, 1953: 


Reference is made to your letter of January 19, 1953, and enclosures, 
requesting to be advised concerning several questions relating to the 
payment of awards arising under section 619 of the Tariff Act of 
1930, as amended, 19 U. S. C. 1619. 

The questions are set forth in your letter as follows: 


(a) Is a conspiracy to violate customs laws and other laws “a violation of 
the customs laws * * * perpetrated or contemplated’’? 

(b) Where no conspiracy is involved, but where a fine is levied for a viola- 
tion of a customs law and, let us say, of the Gold Reserve Act of 1934, 48 Stat. 
337, as amended, is an award payable? * * *. 

(c) Is an award payable where a forfeiture, as distinguished from a fine, 
is based generally upon a customs law and a statute which relates to neither 
customs nor naviration? In the present case the libel is based upon “the pro- 
visions of the Customs laws of the United States and the Gold Reserve Act of 
1934,” and the order of forfeiture, incorporated this language by reference. 


276088°—54 28 
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(d) Where a bail bond was given for the defendant’s appearance to answer 
a uumber of counts based variously upon customs laws and other laws; where 
all counts were dismissed save one dealing with customs laws and one dealing 
with a conspiracy to violate the customs laws and other statutes not mentioned 
in § 619; and where subsequently the defendant failed to appear and recovery 
was had on the bond—in such case may an award be paid? 


Section 1619 of Title 19, United States Code, provides as follows: 


Any person not an officer of the United States who detects and seizes any 
vessel, vehicle, merchandise, or baggage subject to seizure and forfeiture under 
the customs laws or the navigation laws, and who reports the same to an officer 
of the customs, or who furnishes to a district attorney, to the Secretary of the 
Treasury, or to any customs officer original information concerning any fraud 
upon the customs revenue, or a violation of the customs law or the navigation 
laws, perpetrated or contemplated, which detection and seizure of information 
leads to a recovery of any duties withheld, or of any fine, penalty, or forfeiture 
incurred, may be awarded and paid by the Secretary of the Treasury a com- 
pensation of 25 per centum of the net amount recovered, but not to exceed 
$50,000 in any case, which shall be paid out of any appropriations available for 
the collection of the revenue from customs. For the purposes of this section an 
amount recovered under a bail bond shall be deemed a recovery of a fine 
incurred. If any vessel, vehicle, merchandise, or baggage is forfeited to the 
United States, and is thereafter, in lieu of sale, destroyed under the customs vr 
navigation laws or delivered to any governmental agency for official use, com- 
pensation of 25 per centum of the appraised ~alue thereof may be awarded and 
paid by the Secretary of the Treasury under the provisions of this section, but 
not to exceed $50,000 in any case. 

It appears from the enclosures with your letter that, as the result 
of information furnished by the claimant, three persons were indicted 
by the Grand Jury on five counts charging such persons with illegally 
importing a quantity of gold into the United States from Mexico. 
Two of the defendants entered a plea of guilty to the first and second 
counts, whereupon by motion on behalf of the Government the re- 
maining charges were dismissed. The first count outlined a pian to 
violate customs laws and other laws and set forth certain specific acts 
which were alleged to constitute a conspiracy in violation of the pro- 
visions of 18 U.S. C. 1946 ed. 88 (now 18 U.S. C. Supp. V. 371). The 
second count charged the defendants with illegally importing the gold 
in violation of section 593 of the Customs Act of 1930, 19 U. S. C. 
1946 ed. 1953 (presently set forth in 18 U. S. C. Supp. V. 545). The 
two defendants were given suspended prison sentences and each was 
fined $1,000 on counts 1 and 2. The record is not entirely clear with 
respect to the third defendant ; however, it appears from question (d) 
that all counts except 1 and 2 were likewise dismissed and that because 
he failed to appear in court at the proper time the United States was 
awarded the sum of $7,500, and the bail bond in that amount was 
recovered by the United States in full and final settlement of the 
judgment. The record also discloses that, as indicated in questiun (c), 
a libel was filed against the gold based upon violations of both the 
Tariff Act of 1930 and the Gold Reserve Act of 1934, both of which 
provide for a forfetiure of the merchandise, and the court ordered a 
forfeiture thereof in accordance with the information and reasons 
stated in the libel. 
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Reference is made in your letter to two decisions of this Office, 7 
Comp. Gen. 337; A-34221, November 21, 1930; and the case of Wilson, 
et al. v. United States, 135 F.2d 1005. In the decision of November 
21, 1930, it was held, in effect, that an informer was entitled to 25 
percent of a forfeited bail bond where the defendant was found guilty 
of violating the customs laws, although the indictment alleged viola- 
tion of both Customs and National Prohibition Laws, where the vio- 
lation of the National Prohibition Law was reported never to have 
been seriously considered by the prosecution nor the Court and the 
Court in its charge to the jury stated the Prohibition Act was not 
involved. In 7 Comp. Gen. 337 it was stated, in connection with the 
forfeiture of a vessel and the right to share in the proceeds of the 
sale thereof, that an award contemplated by section 619 does extend 
to all recoveries under the laws of the United States. Accordingly, 
and as the record did not show that the forfeiture was solely under 
the customs laws, it was held that the payment of an award was not 
authorized. 

In the case of Wilson, et al. v. United States, the plaintiffs, as in- 
formers, were seeking to share in the proceeds of fines imposed upon 
the crew of a speed boat under combined charges of violations of the 
customs laws and prohibition laws. In disallowing their claim the 
court stated that, while a fine is imposed on an individual because he 
has been found guilty of a violation of a particular law, it could not 
be determined from the record before the court whether the fines 
were assessed because of a violation of the customs laws or because of 
a violation of the prohibition laws and the court ruled, therefore, 
that the plaintiffs were not entitled to an award since they had not 
proved that the fines were imposed because of a violation of the 
customs laws. 

From the above, it seems clear that the statute authorizes payment 
of informers’ awards only in connection with detection and seizures 
or information in connection with violations of the customs and 
navigation laws perpetrated or contemplated and which lead to a 
recovery of duties, fines, penalty or forfeiture wnder those laws. 
Where a recovery is effected because of violation of customs and navi- 
gation laws and some provision of another law, and the amount of 
recovery solely under the customs and navigation laws cannot be 
ascertained, no award is payable. Accordingly, the last three of 
your questions must be answered in the negative. As to the first, it 
seems clear that a conspiracy to violate the customs laws and other 
laws is a violation of customs laws perpetrated or contemplated. 
However, no award is payable in connection with such a conspiracy 
unless a recovery is effected under the customs and navigation laws 
and the amount of recovery under those laws can be ascertained. 

The enclosures of your letter are returned herewith, 
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[B-114120] 


Officers and Employees—Unjustified Suspension or Re- 
moval—Compensation—Outside Earning Deductions 

The salaries voted a Federal employee, reinstated under the act of June 10, 
1948, by certain corporations in which he held office are not affected by his 
Federal employment and need not be taken into consideration in computing the 
compensation due the employee for a period of unjustified suspension or 
separation. 

Comptroller General Warren to F. C. Kneeland, Office of Price 
Stabilization, March 25, 1953: 


Reference is made to your letter of February 26, 1953 (0100/2930), 
forwarded here by letter of March 6, 1953, from the Director, Budget 
and Finance (2933/LKM), requesting decision as to the amount of 
compensation properly payable to Lyman G. Richey, under Public 
Law 623, approved June 10, 1948, covering the period of suspension 
without pay—the question being whether, under the facts and circum- 
stances hereinafter related, the claimant earned “any amounts * * * 
through other employment during such period” within the meaning 
of the act. 

In 21 Comp. Gen 1128, it was held as follows (quoting from the 
syllabus) : 

Under section 3 of the act of December 29, 1941, granting to certifying officers 
the right to obtain decisions by the Comptroller General, a certifying officer is 
entitled to a decision only on a question of law involved in payment on a specific 
voucher presented to him for certification. 

No voucher accompanied your submission but in view of the stated 
urgency of the matter, the submission of a voucher will be waived in 
this case—it appearing that the question of law actually is before you 
in connection with your certification of the amount due, if any. 

It is stated in your submission that Mr. Richey was reached in his 
former position in a reduction in force program and placed on annual 
leave at the close of business August 22, 1952, and paid for accumulated 
annual leave through September 9, 1952, after three hours, then fur- 
loughed without pay until April 30, 1953. He appealed to the Civil 
Service Commission and the Commission ordered his restoration and 
he was restored to duty December 29, 1952. He again was placed on 
furlough status effective January 31, 1953, and has been paid for duty 
and annual leave accrued after his restoration on December 29. 

Section 6 (b) of the act of August 24, 1912, as amended, by the 
act of June 10, 1948, Public Law 623, 62 Stat. 355 provides: 


(b) (1) Any person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an adverse 
decision on the answer, is reinstated or restored to duty on the ground that such 
removal or suspension was unjustified or unwarranted, shall be paid compensa- 
tion at the rate received on the date of such removal or suspension, for the period 
for which he received no compensation with respect to the position from which 
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he was removed or suspended, less any amounts earned by him through other 
employment during such period, and shall for all purposes except the accumula- 
tion of leave be deemed to have rendered service during such period. * * * 
[Italics supplied.] 

In an affidavit dated January 5, 1953, Mr. Richey states that he had 
no other employment during the period August 22 to December 29, 
1952, but for years has been an oflicer of certain corporations and has 
been voted a salary in such office; that for the current year the salaries 
were voted in May 1952, payable in January 1953; and that such 
salaries are not affected by employment with other organizations. 
Such salaries appear to have amounted to approximately $20,000 a 
year. 

In the case of John Daniel Jackson v. United States, 121 C. Cls. 405, 
the court refused to reduce the amount due an employee for a period 
of unjustified suspension or separation by the amount earned working 
at night as a steward for the reason that such earnings were not earned 
by him “to take the place of what he would have earned with the 
defendant.” Accordingly, as it appears from the record, that the 
salaries voted this claimant from the corporation in which he held 
office were not affected by the Federal employment, they are not re- 
quired to be taken into consideration in computing the compensa- 
tion due him for the period of suspension under the above act of June 
10, 1948. 


The enclosures with your letter are returned herewith. 
[B-113627] 


Fees—Parking—Government-Owned Vehicles 


An employee who, pursuant to competent orders, traveled in a Government auto- 
mobile on an actual expense basis frum his duty station to another city to attend 
an all day flood control conference held in a business district where on-the-street 
meter parking is restricted to one hour may be reimbursed the sum expended for 
parking the Government automobile on a privately-operated parking lot. 
Comptroller General Warren to H. R. Smith, Department of Agri- 
culture, March 26, 1953: 


Reference is made to your letter of January 22, 1953, transmitting a 
voucher in the amount of $1.80 stated in favor of Roy G. Andrews, Soil 
Conservation Service, for reimbursement of the sum expended for 
daytime parking of a Government automobile on a privately-operated 
parking lot in Dallas, Texas, on December 18-19, 1952, and requesting 
a decision as to whether said voucher legally may be certified for 
payment. 

The record shows that the claimant occupies the position of hydrau- 
lic engineer at Fort Worth, Texas, and pursuant to travel authorization 
No. 4-14-53, dated July 1, 1952, he traveled from his duty station to 
Dallas, Texas, in a Government automobile on December 18 and 19, 
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1952, to attend a flood control conference with Department of the Army 
engineers. The record further shows that the conference was held 
in the downtown business district of Dallas where on-the-street meter 
parking is restricted to one hour during certain business hours,.and is 
prohibited entirely from 4:30 to 6 p. m. on regular workdays. The 
claim voucher contains the following statement: 

* * * Previous efforts to avoid use of parking lots have resulted in considerable 
lost time in locating vacant space and then walking an average of from 8 to 10 
blocks to place of duty. When required duty is for several hours it is not feasible 
to attempt the use of parking meters. Use of parking lot was the only expedient 
method of handling the Gov’t. car on Dec. 18 & 19. 

It is noted from your letter that the conference continued without 
interruption for periods of from three to five hours, and the voucher 
discloses that upon the dates above indicated the claimant arrived in 
Dallas shortly after 9 a. m. and departed therefrom for Fort Worth 
at 6 and 4 p. m., respectively. 

Upon the basis of the present record—it being understood that the 
services in question were rendered by a privately-operated parking 
lot—and since the travel was performed in a Government automobile 
used and operated on an actual expense basis pursuant to competent 
orders, this Office will interpose no objection to the certification of the 
voucher for payment as claimed, if otherwise correct. 

The voucher, with enclosure, is returned herewith. 


[B-113278] 


Storage—Household Effects—Military, Naval, Etc., Person- 
nel—Not Incident to Transportation 


Under section 303 (c) of the Career Compensation Act of 1949, and the regula- 
tions promulgated thereunder, the right to temporary storage of household effects 
at Government expense incident to a change of station arises only when the stor- 
age is in connection with the transportation or shipment of such effects, and there- 
fore, a Naval Reserve officer ordered to active duty whose household effects were 
already in storage at the location where the officer was ordered to duty, is not 
entitled to reimbursement for any part of the storage charges incurred. 


In view of the rule that neither the President nor the head of an executive de- 
partment may exercise legislative power or authority by regulation when it is 
clear that the power so exercised is purely legislative and that regulations of 
executive departments must not be inconsistent with law, but must conform 
to law, neither the regulations governing storage of household effects in com- 
mercial facilities, nor the interpretation of such regulations, may go beyond the 


statutory authority for furnishing such storage to military personnel at public 
expense. 


Assistant Comptroller General Yates to Captain George P. Markoff. 
U.S. Naval Reserve, March 27, 1953: 


There has been received by reference from the Department of the 
Navy your letter of October 24, 1952, requesting review of the settle- 
ment of September 25, 1952, which disallowed your claim for $320.75 
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representing cost of storage (including insurance and fumigation) 
of your household effects. 

By Chief of Naval Personnel orders dated August 20, 1951, addressed 
to you at your home of record, Cleveland, Ohio, you were ordered 
to active duty and, if found physically qualified, were directed to 
proceed to Washington, D. C., and report to the Commander, Military 
Sea Transportation Service for duty. You reported on September 
28,1951. On September 12, 1952, your household effects (1,500 cubic 
feet, approximately 10,500 pounds) were hauled from storage in 
Washington, D. C., to your residence in nearby Kenwood, Maryland, 
at Government expense. Your claim for $320.75, representing the 
amount paid by you for storage (including insurance and fumigation) 
of 500 cubic feet for 8 months (January 21, 1952 to September 21, 
1952) and of 1,000 cubic feet for 7 months (February 7, 1952 to Sep- 
tember 7, 1952), and approved by the Navy Department on the basis 
of your certification that the storage was necessitated by your having 
to surrender premises on which the lease had expired and by the 
nonavailability of quarters, with no housing available, was disallowed 
by the settlement mentioned above on the ground, as then indicated 
by the record, that your household effects previously had been moved 
into quarters incident to your current orders to active duty. 

It now appears that the household effects in question were moved 
from Cleveland, Ohio, to Washington, D. C., at Government expense 
in July 1941, incident to orders to active duty dated March 11, 1941; 
that they were placed in local storage in part prior to, and the 
remainder upon, your release from active duty on December 20, 1946; 
that the conditions assigned in your claim as necessitating storage 
were those existing at time of storage, and that, although you later 
performed active duty here from July 21, 1948, to April 27, 1949, 
and again reported for extended active duty here on September 28, 
1951, these effects remained in storage continuously until September 
12, 1952. In urging that of this period of approximately six years 
of continuous storage you be allowed storage charges, including cost 
of preparing effects for storage, for six months as for temporary 
storage in connection with your orders of August 20, 1951, the Chief, 
Bureau of Supplies and Accounts, Department of the Navy, states 
that the representatives of the various services who drafted the regu- 
lations pursuant to the authority contained in section 205 of the act 
of August 2, 1946, 60 Stat. 860, and later in section 303 (c) of the 
Career Compensation Act of 1949, 63 Stat. 802, 814, did not intend 
that the right to storage should be limited to instances where actual 
shipment is involved, citing in support thereof paragraph 8007-8 
of the Joint Travel Regulations, and paragraph 29003-3c, Implement- 


ing Administrative Instructions, Bureau of Supplies and Accounts 
Manual. 
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Under the fundamental rule that neither the President nor the 
head of an executive department may exercise legislative power or 
authority by regulation when it is clear that the power so exercised 
is purely legislative, and further, that regulations of executive de- 
partments must not be inconsistent with law, but must conform to the 
law, neither the regulations governing storage of household effects 
in commercial facilities, nor the interpretation of such regulations, 
may go beyond the statutory authority for furnishing such storage 
to military personnel at public expense. 

For the purpose of relieving members of the Army of the burden 
of transporting their baggage at personal expense when moving, there 
first were appropriated annually funds for transportation of their 
baggage, which appropriations, beginning with the appropriation for 
the fiscal year 1909, act of May 11, 1908, 35 Stat. 106, 119, provided 
funds for transportation of troops and “of their baggage, including 
the cost of packing and crating.” Under such authority the cost 
of packing and crating of baggage was held to be payable as incident 
to the transportation thereof as freight. 15 Comp. Dec. 122; id. 314: 
22 Comp. Gen. 478, 483. The act of March 23, 1910, 36 Stat. 255, 
appropriating funds for the transportation of the Army and its sup- 
plies for the fiscal year 1911, provided that baggage in excess of 
regulation change of station allowances might be shipped with such 
allowances and reimbursement collected for transportation charges on 
such excess, and thereafter for many years the transportation of 
household effects, including those of personnel of the Navy following 
enactment of the provision in the act of May 18, 1920, 41 Stat. 604, 
conferring upon them the benefit of existing laws applying to the 
Army and the Marine Corps for the transportation of household 
effects, 26 Comp. Dec. 984, were governed largely by administrative 
regulations within the statutory concept of a change of station bag- 
gage allowance of the weights specified therein for different ranks 
of officers. Asa part of the transportation costs there were included 
such necessary incidental expenses as packing, crating, drayage and 
unpacking. Section 205 of the act of August 2, 1946, supra, amended 
section 12 of the Pay Readjustment Act of 1942, 56 Stat. 359, 364, 
by expressly providing that upon changes of station members of the 
services mentioned in its title should be entitled to “transportation 
(including packing, crating, drayage, temporary storage, and un- 
packing) of baggage and household effects, or reimbursement there- 
for,” as authorized by regulations prescribed by the heads of the 
departments concerned, said regulations to be uniform for the services 
mentioned and approved by the President. Language identical to 
that quoted above was incorporated in subsection 303 (c) of the Career 
Compensation Act of 1949, swpra, which provides that members of 
the uniformed services shall be entitled in connection with a change 
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of station “to ransportation (including packing, crating, drayage, 
temporary sto :ge, and unpacking) of baggage and household effects” 
to and from: ch locations as may be prescribed by the Secretaries 
concerned. 

It is to be noted that the above-cited acts provide only that, in con- 
nection with a change of station, military personnel shall be entitled 
to transportation of their household effects to and from such locations 
as may be prescribed by the Secretaries concerned, or to reimbursement 
therefor, enumerating parenthetically certain items of expense ordi- 
narily incurred incident to the shipment of household effects such as 
crating, packing and unpacking, among which is included “temporary 
storage.” Thus it is evident that the Congress intended that tem- 
porary storage, as in the case of packing and crating, should be fur- 
nished only when necessary as an incident to a shipment currently 
in process or in immediate prospect. Cf. 22 Comp. Gen. 478, 483. 
That this is true is further evidenced by the fact that, while for ad- 
ministrative purposes the maximum period of temporary storage has 
been fixed in the case of military personnel at six months, the statutory 
provision for temporary storage is inexact and hence it would appear 
that the temporary storage to be furnished in a given case within the 
contemplation of law cannot be determined other than on the basis of 
the circumstances and conditions pertaining to the shipment as made, 
Also, there properly is for consideration section 632 of the act of 
July 10, 1952, 66 Stat. 537, which, in limiting the funds to be available 
during the fiscal year 1953 for transportation of household effects, ex- 
pressly including temporary storage, provides that such limitation 
shall be based on the total number of shipments authorized during 
the previous year, thus further indicating that it was not intended 
to authorize temporary storage independently of transportation of 
household effects. 

In view of the foregoing the conclusion appears required that para- 
graph 7a of Executive Order No. 10053, effective February 1, 1949, 
implementing the authority for temporary storage of household effects 
incident to the transportation thereof contained in the said act of 
August 2, 1946, swpra, and the substantially identical provisions of 
paragraph 8006-1 of the Joint Travel Regulations issued pursuant 
to the authority contained in section 303 (c) of the Career Compen- 
sation Act of 1949, must be interpreted as authorizing temporary 
storage of household effects at public expense only when necessary 
in conjunction with one or more of the several stages of transportation 
set out in said regulations, such necessity to be certified to by properly 
designated authority having knowledge of the facts and circumstances 
beyond the control of the owner of the effects under which they were 
stored which circumstances, inter alia, would not include a mere re- 
quest by an owner, that his effects be placed in storage pending such 
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future disposition as he may desire. As to paragraph 8007-8, Joint 
Travel Regulations, cited in support of your claim, said paragraph 
in effect provides upon the approval of the Secretary concerned for 
transportation of household effects as for a permanent change of 
station in cases of personnel ordered to indeterminate temporary duty, 
and it follows that temporary storage would be warranted only under 
like conditions as in cases of permanent changes of station, subject to 
the effect which the nature of the orders in fact might have upon such 
conditions. 

Accordingly, since your effects were already in storage here in 
Washington, D. C., when you were ordered to report here for extended 
active duty under the orders of August 20, 1951, it is clear that no 
part of the storage was incident to any transportation or shipment of 
such effects under those orders. Hence, there is no legal basis upon 
which you may be reimbursed for any part of the storage charges so 
incurred. 

The settlement of September 25, 1952, was correct and is sustained. 


[B-111105] 


Pay—Erroneous Appointment—National Guard of the 
United States—De Jure Status 


A person who was appointed and ordered to active duty as a major in the Na- 
tional Guard of the United States under section 111 of the National Defense 
Act, as amended, but who subsequent to going on active duty was determined to 
be ineligible to hold that grade and was tendered an appointment as captain, 
which he accepted, was in a de jure status while on active duty as a major and 
entitled to the pay and allowances of major until acceptance of the appointment 
as a captain. 


Assistant Comptroller General Yates to Lt. Col. W. E. Bright, De- 
partment of the Army, March 30, 1953: 

By second endorsement from the Chief of Finance dated July 28, 
1952, there was received your letter of June 9, 1952, with enclosures, 
requesting decision as to whether Captain John Samuel Shalala, 
O-1100762, CE, NGUS, is entitled to the pay and allowances of a 
major for the period ending on the date (about May 27, 1952), when 
he accepted a commission in the grade of captain in the National Guard 
of the United States. 

It appears from a 4th endorsement, National Guard Bureau, dated 
May 13, 1952, that Shalala was Federally recognized as a captain, 
CE, on February 7, 1952, to date from October 27, 1951. No prior 
service is reflected by the file before this Office. Prior to January 15, 
1952, he appeared before a duly constituted board of officers appointed 
by the Ohio Military District, Columbus, Ohio, which approved his 
zppointment as major, Corps of Engineers; and he was appointed to 
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@ position vacancy appropriate to his grade (major). Under the 
provisions of section 111 of the National Defense Act, as amended, 
he was ordered into the active Federal service by direction of the 
President, presumably as a member of the 112th Engineer (C) Bat- 
talion, 37th Infantry Division, Ohio National Guard, January 15, 
1952, and was appointed and ordered into the active service with his 
unit as major, Corps of Engineers, National Guard of the United 
States, on January 15, 1952. Review of the records by the National 
Guard Bureau disclosed that the officer was ineligible for Federal 
recognition in the National Guard in the grade of major. It therefore 
was determined, in effect, that he was ineligible to continue to serve 
as major, Corps of Engineers, National Guard of the United States. 
Under date of May 5, 1952, the Adjutant General of the Army notified 
him of his said ineligibility, tendered him an appointment as captain 
in the National Guard of the United States, advised him that in the 
event of his failure to accept appointment as captain within a stated 
period it would be necessary to relieve him from active duty and dis- 
charge him from his commission (as major) in the National Guard 
of the United States, and directed him, upon acceptance of appoint- 
ment as captain, to continue on his present tour of active duty in the 
grade of captain. The date of receipt of notice of his ineligibility 
for the grade of major and execution of oath of office as captain, 
National Guard of the United States, is not disclosed, but it appears 
that it was not earlier than May 27, 1952. It is stated that the officer 
has been paid as a major through April 30, 1952. 

Section 301 of the act of June 28, 1950, 64 Stat. 268, 10 U. S. C. 1b, 
is as follows: 

The Army includes the Regular Army, the National Guard of the United States, 
and the Organized Reserve Corps; all persons appointed, enlisted, or inducted 
in the above-named components; all persons appointed, enlisted, or inducted in 
the Army without specification of component; and all persons serving in the 
Army under call or conscription under any provision of law, including members 
of the National Guard of the several States, Territories, and the District of 


Columbia when in the service of the United States pursuant to call as provided 
by law. 


Section 71 of the National Defense Act, as amended, 32 U. S. C. 4b, 
is in pertinent part as follows: 


“National Guard of the United States” means a reserve component of the 
Army of the United States composed of those federally recognized units and 
organizations and persons duly appointed and commissioned in the active and 
inactive National Guard of the several States, Territories, and the District of 
Columbia, who have taken and subscribed to the oath of office prescribed in section 
112 of this title, and who have been duly appointed by the President in the 
National Guard of the United States, as provided in this title, and of those officers 
and warrant officers appointed as prescribed in sections 81 [section 111 of the 
National Defense Act] and 113 of this title * * *. 


Section 111 of the National Defense Act, as amended, 32 U.S. C. 81, 
provides in pertinent part as follows: 


Commissioned officers and warrant officers appointed in the National Guard 
of the United States and commissioned or holding warrants in the Army of the 
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United States. ordered into Federal service as herein provided, shall be ordered 
to active duty under such appointments and commissions or warrants: Provided, 
That those officers and warrant officers of the National Guard who do not hold 
appointments in the National Guard of the United States and commissions or 
warrants in the Army of the United States may be appointed and commissioned 
or tendered warrants therein by the President, in the same grade and branch 
they hold in the National Guard. 


Paragraph 22, AR 130-10, October 19, 1950, contains a suggested 
form of presidential proclamation appropriate for ordering the Na- 
tional Guard of the United States into the active military service of the 
United States, which reads in pertinent part as follows: 


All officers and warrant officers of the National Guard appointed in the 
National Guard, federally recognized or examined for Federal recognition, and 
assigned to units ordered to active duty under this proclamation prior to the 
effective date hereof, who do not hold appointments in the National Guard of 
the United States and commissions or warrants in the Army of the United States. 
are hereby tendered such appointments in the same grade and arm or service 
they hold in the National Guard. 


Paragraph 20, SR 130-10-1, August 14, 1951, is as follows: 


Procedure to be followed when Federal recognition of officers and warrant 
officers is in process at date of entry into the active military service.—An officer 
or warrant officer who has appeared before a board for Federal recognition but 
has not received official notice of Federal recognition (NGB Form 3a), will 
enter into active military service with his unit in his appointed grade regardless 
of nonreceipt of Federal recognition before the effective date of entry into active 
military service. Officers in this category will complete one copy of NGB Form 
337 (Oath of Office) on the effective date of the call or order. In addition, one 
copy of the following statement will be completed: 


(State) 
is . I was examined and recommended 
(Date) 
for Federal recognition on ~-------_----------- , 
(Date) 
‘aiewan Att ie MMR os lini welt 
o * 7 - * ea of 


The oath of office and statement pertaining to Federal recognition will be at- 
tached to the individual réport required by paragraph 28. 


Insofar as the record before this Office discloses, the officer was 
appointed as major, Corps of Engineers, National Guard of the 
United States, and served as such until he accepted appointment as 
captain, National Guard of the United States. It thus appears that 
his de jure status for a time was that of a major, National Guard of 
the United States. Accordingly, for the time involved while on 
active duty in the Federal service as an officer of the National Guard 
cf the United States, he is entitled to be credited with the pay and 
allowances otherwise due and unpaid of a major until the time he ac- 
cepted the appointment as a captain, National Guard of the United 
States on or about May 27, 1952. 
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[B-113433] 


Appropriations—Retired and Severance Pay—Emergency 
Retired Officers; Reserve Officers of Army of United States 
Retired Under Act of September 26, 1941 


The Department of Defense Appropriation, 1953, for retired pay of military 
personnel is not available for the payment of retired pay to persons whose right 
to such pay arose by reason of being placed on one of the emergency officers’ 
retired lists created by the act of May 24, 1928, which provides that retired pay 
of such persons shall be paid solely out of the funds appropriated to the Vet- 
erans’ Administration, and therefore, an election made under section 411 of the 
Career Compensation Act of 1949, which changes the rate or method of com- 


puting the retired pay, does not change the appropriation to be charged with 
such pay. 


The Department of Defense Appropriation, 1953, for retired pay of military 
personnel is not available for the payment of retired pay to reserve officers of 
the Army of the United States whose right to such pay arose by reason of the 
act of September 26, 1941, which required that retirement benefits authorized 
therein be paid out of funds appropriated to the Veterans’ Administration, and 
therefore, an election made under section 411 of the Career Compensation Act of 
1949, which changes the rate or method of computing the retired pay does not 
change the appropriation to be charged with such pay. 


Section 414 (a) of the Career Compensation Act of 1949, which provides that 
“all duties, powers, and functions incident to the determination of * * * entitle- 
ment to and payment of disability severance pay shall be vested in the Secretary 
concerned,” contemplates that all payments of the severance pay authorized in 
sections 402 and 403 of the act shall be made by the uniformed service concerned, 
and therefore, the Department of Defense Appropriation, 1953, is available for 
the payment of severance pay (in appropriate cases) to emergency retired of- 
ficers and to reserve officers of the Army of the United States whose right to 
retired pay was based on the act of September 26, 1941. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 1, 1953: 


Reference is made to letter of January 13, 1953, from the then Dep- 
uty Secretary of Defense, requesting decision as to whether the De- 
partment of Defense appropriation for the payment of retired pay is 
legally available for the payment of retirement pay of emergency 
retired officers. It is stated further that the facts and laws relating 
to the above matter and the “questions” upon which decision is re- 
quested are set forth in Committee Action No. 56 of the Military Pay 
and Allowance Committee, Department of Defense, attached thereto. 
Such Committee Action No. 56 indicates that an answer also is de- 
sired on a similar question relating to the availability of the Depart- 
ment of Defense appropriation for the payment of the retirement pay 
authorized to be paid to reserve officers of the Army of the United 
States under the provisions of the act of September 26, 1941, 55 Stat. 
733. And in the event that the first question is answered in the 
affirmative, decision also is requested as to the proper method of com- 
puting the retirement pay of First Lieutenant “A,” an emergency 
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retired officer, under the circumstances stated in the letter. A final 
question relates to the availability of the Department of Defense 
appropriation for the payment of severance pay under the provisions 
of section 403 of the Career Compensation Act of 1949, 63 Stat. 820, 
if it is held that such appropriation is not available for the payment 
of retirement pay in the cases above mentioned. 

The Department of Defense Appropriation Act, 1953, 66 Stat. 517, 
518, contains the following provision: 

For retired pay and retirement pay, as authorized by law, of military personnel 
on the retired lists of the Army, Navy, Marine Corps, and the Air Force, includ- 


ing the reserve components thereof; and retainer pay for personnel of the 
inactive Fleet Reserve ; $330,000,000 * * *. 


The emergency retired officers referred to in the first question, 
supra, are those persons who served as officers of the Army, Navy and 
Marine Corps in World War I and whose names have been placed on 
the emergency officers’ retired list for physical disability of not less 
than 30 percent incurred in line of duty, under the act of May 24, 
1928, as amended, 38 U.S. C. 581, which provides, inter alia, “that all 
pay and allowances to which such persons or officers may be entitled 
under the provisions of this law shall be paid solely out of the military 
and naval compensation appropriation fund of the Veterans’ Ad- 
ministration.” It would appear that each of such persons is a “former 
member of the uniformed services heretofore granted or entitled to 
receive retirement pay for physical disability” within the purview of 
section 411 of the Career Compensation Act of 1949, 63 Stat. 823, and 
hence is included among the different classes of personnel who, within 
the five year period following October 1, 1949, are permitted to make 
an election with respect to retirement pay as provided in section 411 
of the Career Compensation Act of 1949. Such persons “may” elect 
(A) “to qualify for disability retirement pay under the provisions of” 
the said act, or (B) to receive retirement pay computed by the more 
favorable of either (a) the method authorized under provisions of law 
in effect on September 30, 1949, or (b) on the basis of 214 percent of 
the pay of the highest rank, grade, or rating referred to therein, 
multiplied by the number of years of active service creditable to the 
person concerned. 

Section 414 (b) of said Career Compensation Act, 63 Stat. 825, pro- 
vides as follows: 


All duties, powers, and functions incident to payments of disability retirement 
pay, hospitalization, and reexaminations shall be vested in the Secretary con- 
cerned or in the Administrator of Veterans’ Affairs under regulations promul- 
gated by the President. 


Sections 2 and 7, Executive Order No. 10122, April 14, 1950, are as 
follows: 


Sec. 2. (a) Effective as of October 1, 1949, all duties, powers, and functions 
incident to the payment of disability retirement pay of members or former 
members of the uniformed services retired for physical disability or receiving 
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disability retirement pay shall, except as provided in subsection (b) of this 
section, be vested in the Secretary concerned. 

(b) Effective July 1, 1950, all duties, powers, and functions exercised by the 
Veterans’ Administration pursuant to Executive Order No. 8099 of April 28, 
1939, as amended by Executive Order No. 8461 of June 28, 1940, relative to the 
administration of the retirement-pay provisions of section 1 of the act of 
August 30, “935, as amended by section 5 of the act of April 3, 1939, 53 Stat. 557, 
and amendments thereof, shall, as to cases within their respective jurisdictions, 
be vested in the Secretary of the Army and the Secretary of the Air Force, and 
thereafter the Veterans’ Administration shall not be charged in any case with 
any further responsibility in the administration of the said retirement-pay pro- 
visions. The said Executive Order No. 8099 as amended by the said Executive 
Order No. 8461 is hereby amended accordingly. 


* * * * * * * 


Sec. 7. Nothing in this order shall be construed to affect the duties, powers, 
and functions vested in the Administrator of Veterans’ Affairs pursuant to the 
provisions of the act of May 24, 1928, entitled “An Act making eligible for retire- 
ment, under certain conditions, officers and former officers of the Army, Navy, 
and Marine Corps of the United States, other than officers of the Regular Army, 
Navy, or Marine Corps, who incurred physical disability in line of duty while in 
the service of the United States during the World War” (45 Stat. 735, as 
amended), or by or pursuant to the act of September 26, 1941, entitled “An Act 
to provide retirement pay and hospital benefits to certain Reserve officers, Army 
of the United States, disabled while on active duty” (55 Stat. 733). 


It seems clear that if no election is made under section 411 of the 
Career Compensation Act by persons on the emergency officers’ retired 
list (and no election actually is required in view of the provisions of 
section 519 of the act, 63 Stat. 834, as well as those of the said section 
411) payment of their retirement pay must be made at the rate in 
effect on September 30, 1949, and from the appropriation which was 
then being charged with such retirement pay, that is, the proper ap- 
propriation of the Veterans Administration as required by the ex- 
press provisions of the act of May 24, 1928, as amended, supra. More- 
over, a change in the rate of retirement pay such as was authorized 
under section 6 of the act of June 29, 1946, 60 Stat. 345, could not 
reasonably be considered as effecting any change in the appropriation 
chargeable with such retirement pay and it is the view of this Office 
that the different alternatives concerning retirement pay which are 
open to retired emergency officers under the Career Compensation 
Act, relate only to the rate or method of computing the retirement 
pay of such officers. An election under section 411 resulting in a 
computation under method (a) of section 511, 63 Stat. 829, and pay- 
ment on a saved pay basis is the same as no election as far as the 
«ppropriation which must be used is concerned, and an election result- 
ing in the computation of retirement pay under method (b) would 
not seem to change the situation. While method (A) of section 411 
may not be phrased in terms of a recomputation or change in rate of 
existing retirement pay, it amounts to the same thing, since a retired 
emergency officer’s right to qualify under the said method (A) is based 
on his World War I physical disability and the fact that, basically, 
he is entitled to retirement pay under said act of May 24, 1928, as 
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amended. Under such circumstances the conclusion is required that, 
regardless of any election which may be made under section 411 of 
the Career Compensation Act, the retirement pay payable to all offi- 
cers on the emergency officers’ retired lists created by the act of May 
24, 1928, is payable “under the provisions of this law” within the 
meaning of the said 1928 act. While section 2 (a), Executive Order 
No. 10122 vests certain powers and functions incident to retirement 
pay in the Secretary of the department concerned, section 7 thereof 
makes clear that such action did not affect in any way the duties, 
powers, and functions vested in the Administrator of Veterans’ A ffairs 
under the said act of May 24, 1928. Accordingly, you are advised 
that the Department of Defense appropriation (fiscal year 1953) for 
retired pay of military personnel is not available for the payment of 
retirement pay to persons whose right to such pay arose by reason 
of their placement on one of the emergency officers’ retired lists cre- 
ated by the act of May 24, 1928. 

The negative answer to the foregoing question makes unnecessary 
at this time a consideration of the matter of the proper computation 
of the retirement pay due Lieutenant “A.” 

Section 2 of the act of September 26, 1941, as amended, 38 U. S. C. 
12, provides, with respect to the retirement pay benefits granted to 
those reserve officers of the Army of the United States covered by 
section 1 thereof, as follows: 

* * * the duties, powers, and functions incident to the administration and 
payment of the benefits herein provided are hereby vested in the Veterans’ 
Administration: Provided, That in the administration of the retirement pay pro- 
visions of the said statute the determination of all questions of eligibility for 
the benefits thereof, including all questions of law and fact relating to such 
eligibility, shall be made by the Secretary of the Army, or by someone designated 
by him in the Department of the Army, in the manner, and in accordance with 
the standards, provided by law or regulations for Regular Army personnel: * * * 

It appears that under the foregoing provisions of law, the retire- 
ment pay benefits authorized therein are required to be paid out of 
funds appropriated to the Veterans Administration. There appears 
to be no provision in the Career Compensation Act of 1949 which 
requires that such benefits be paid out of Department of Defense 
appropriations. Section 414 (b) of the latter act states that all duties, 
powers and functions incident to payments of disability retirement 
pay, hospitalization, and reexaminations shall be vested in the Secre- 
tary concerned or in the Administrator of Veterans’ Affairs under 
regulations promulgated by the President. Section 7, Executive Or- 
der No. 10122, issued under authority of said section 414 (b) expressly 
states that nothing in that order shall be construed to affect the duties, 
powers, and functions vested in the Administrator of Veterans’ A ffairs 
by the act of September 26, 1941. As indicated in the answer to the 
first question, swpra, an election under section 411 of the Career Com- 
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pensation Act would affect only the rate or method of computing 
retirement pay. The basic authority for the payment of such retire- 
ment pay to eligible reserve officers, would continue to be the 1941 
act, the benefits of which are payable out of the proper appropriation 
available to the Veterans’ Administration for that purpose. Accord- 
ingly, it is concluded that the Department of Defense appropriation 
(fiscal year 1953) for retired pay of military personnel is not avail- 
able for the payment of retirement pay to persons whose right to such 
pay arose by reason of the provisions of the act of September 26, 1941. 

Concerning the question whether the Department of Defense ap- 
propriation is available for payment of severance pay to emergency 
retired officers and to reserve officers of the Army of the United States 
whose right to retirement pay was based on the said act of September 
26, 1941, attention is invited to section 414 (a) of the Career Compen- 
sation Act, 63 Stat. 825, which provides that “All duties, powers, and 
functions incident to the determination of * * * entitlement to and 
payment of disability severance pay shall be vested in the Secretary 
concerned.” Such provisions of law appear to contemplate that all 
payments of the severance pay authorized in sections 402 and 403 of 
the Career Compensation Act, 63 Stat. 816, shall be made by the uni- 
formed service concerned. Hence, in cases of the type here involved 
wny severance pay which may be due should be charged to the appro- 
priation of the service concerned which is normally chargeable with 
severance pay. This conclusion may appear inconsistent with the 
answers to the prior questions and it may be surmised that the failure 
to mention the Administrator of Veterans’ Affairs in said section 414 
(a) respecting severance pay (as was done in section 414 (b), supra, 
respecting retirement pay) may have resulted from an oversight by 
the draftsmen that some Veterans Administration retirement pay 
beneficiaries might qualify for severance pay under the plain provi- 
sions of election (A) in section 411. However that may be, this Of- 
fice cannot, of course, correct any such omission and can only apply the 
terms of 414 (a) as they are found in the statute. 


[B-113517] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release 


The Medical Survey Review Board established under section 302 (a) of the 
Servicemen’s Readjustment Act of 1944, as amended, to review cases of mem- 
bers retired for “physical disability,” has no jurisdiction to review the case of a 
Naval Reserve Officer who previously was examined and found physically quali- 
fied for release from active duty, notwithstanding that evidence indicates officer 
may have been suffering from a disease at the time of such release, 


276088°—54 29 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
April 1, 1953: 

Reference is made to your letter of January 19, 1953, with en- 
closures, wherein decision is requested regarding the right of Lieuten- 
ant William M. Smith (ChC), United States Naval Reserve, to 
disability retirement pay. 

It appears that on September 14, 1946, Lieutenant Smith was re- 
leased from active duty having previously been examined on July 3, 
1946, and found physically qualified for such release. Sometime in 
1951 he appeared before a Naval Medical Survey Review Board, es- 
tablished under the provisions of section 302 (a) of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i, 
which board apparently recommended that he be authorized to appear 
before a physical evaluation board. Such recommendation was ap- 
proved. He appeared before a physical evaluation board which 
found that he was permanently disabled for active service at the 
time of his release from active duty and that his disability was in- 
curred in line of duty. On July 29, 1952, the Secretary of the Navy 
approved the proceedings and findings of the board and directed that 
he be retired. 

In decision of this Office dated June 24, 1952, 31 Comp. Gen. 681, it 
was stated that— 

* * * In the view of this Office, a board established under the provisions of 
the section 302 (a) of the 1944 act has jurisdiction only in those cases where 
it is established that the person’s separation from the active service actually 
was motivated by a finding of a retiring board, etc., that he was physically dis- 
mg and, of course, his orders for separation are prima facie evidence of that 

While it is stated on the orders releasing Lieutenant Smith from 
active duty that he was examined and found physically qualified for 
such release, the Judge Advocate General of the Navy in an opinion 
dated January 13, 1953, enclosed with your letter, notes that such 
orders are only prima facie evidence of the reason for the member’s 
release and states that there is other evidence to indicate that Lieuten- 
ant Smith’s release from active duty was motivated by a finding that 
he was physically disabled. In that connection, it appears that the 
officer was admitted to a naval hospital on January 24, 1946, and it 
is stated that on May 2, 1946, a board of medical survey found that 
the officer was unfit for duty, and that the probable future duration 
of his disability was three months. Further treatment and hospitali- 
zation was recommended. It is further stated that there is an entry 
in his medical record dated June 27, 1946, to the effect that the officer 
“desired to be separated so that he could start a new job,” and that 
his condition was satisfactory for release although there was still evi- 
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dence of pathology. In addition, it is indicated that there is evidence 
in the record in the form of an affidavit of Alvin E. Newam, M. D.— 
presumably a private physician—to the effect that on August 13, 1946, 
while the officer was on terminal leave, a diagnosis of interstitial 
cystitis was established. 

On the basis of the foregoing, the Judge Advocate General con- 
cluded that it is clearly established that Lieutenant Smith was physi- 
cally disabled at the time of his release from active duty and that it 
can be considered that such release from active duty was motivated 
by the finding of the medical survey board on May 2, 1946, that he was 
unfit for duty. However, this Office is unable to concur with that 
opinion since, actually, the record seems clearly to establish that the 
disability of the officer on May 2, 1946, did not in any way influence the 
action taken in releasing him from active duty. On the contrary, 
his release from active duty appears to have been accomplished solely 
at his request and for his personal convenience. While he was found 
to be physically unfit for active duty on May 2, 1946, his disability 
then was considered to be of a temporary nature and the fact remains 
that after approximately two months’ further medical treatment as 
recommended by the board, he was examined and found physically 
qualified to be released from active duty. See Lemly v. United States, 
91 Fed. Supp. 743. Under the circumstances, the conclusion is re- 
quired that the Naval Medical Survey Review Board had no juris- 
diction to consider Lieutenant Smith’s case and accordingly, he is 
not entitled to disability retirement pay. See 30 Comp. Gen. 409. 


[B-113908] 


Taxes—State—Gasoline—Vendors Payment Liability 


The Gasoline Tax imposed by Kansas City, Missouri, is a business privilege 
tax upon the seller, and therefore, a General Supply Schedule contractor fur- 
nishing gasoline under a contract providing for price adjustment in event of tax 
assessments after the contract date may be reimbursed for the tax imposed and 
paid after said date. 


Comptroller General Warren to Ervin J. Stetina, Department of 
Commerce, April 1, 1953: 


Reference is made to your letter of January 26, 1953, requesting to 
be advised whether the two vouchers enclosed therewith properly may 
be certified for payment. 

The amounts of the vouchers represent claims by General Supply 
Schedule contractors for a tax of two cents per gallon on deliveries of 
motor fuel purchased by the Government. Such tax recently was im- 
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posed by the City of Kansas City, Missouri, under an ordinance which 
provides in pertinent part, as follows: 


Section 30-5. AMOUNT OF LICENSE FEES: WHEN PAYABLE. Every 
person, as defined in Section 30-1 of this chapter, engaged in the business of 
selling, offering for sale, storing or transporting any motor fuel shall register 
with the Commissioner of Licenses and make application for a license to carry 
on said business. The registration fee shall be included with the inspection fee 
as set forth in Section 30-16 of this chapter, except that an additional fee of 
$1.00 shall be paid upon the transfer of such registration, from person to person, 
or from location to location, and every such person who shall have stored, trans- 
ported, sold or offered for sale any motor fuel upon which the tax herein provided 
for has not been paid, shall thereafter file a report to be received by the Com- 
missioner of Licenses on or before the 25th day of each month, containing such 
information as may be required by the Commissioner of Licenses, and pay to 
the Commissioner of Licenses a license tax upon the privilege of engaging in 
such business, equal to two cents (2¢) for each gallon of motor fuel so sold, 
transported or stored by such person during the next preceding calendar month 
within the corporate limits of the City of Kansas City, Missouri * * * provided: 


* + 7 = * * . 


(4) That such tax shall be in lieu of any other city license tax upon the 
privilege of engaging in such business. 


This ordinance became effective November 1, 1952, and it is explained 
that the City has advised the oil companies that it will no longer 
accept tax exemption certificates for tax on service station deliveries 
to Government vehicles within the City after such date. 

Since the tax appears to be—as stated in the section of the ordinance 
quoted—a license tax upon the privilege of engaging in the business 
of selling, offering for sale, storing or transporting any motor fuel, it 
is apparent that the legal incidence of the tax rests upon the seller 
rather than the purchaser and consequently the constitutional prin- 
ciple under which the Federal Government is immune to State taxa- 
tion is not applicable thereto. See 24 Comp. Gen. 150. 

That being the case, and since the General Supply Schedule, classes 
7 and 14, provides in paragraph 9 (e) that— 

If, after the contract date, the Federal Government or any State or local 
Government either (1) imposes or increases (or removes an exemption with 
respect to) any direct tax, or any tax directly applicable to the materials or 
components used in the manufacture or furnishing of the completed supplies or 
services covered by this contract, or (2) refuses to accept the evidence of 
exemption, furnished under paragraph (d) hereof, with respect to any direct 
tax excluded from the contract price, and if under either (1) or (2) the 
Contractor is obliged to and does pay or bear the burden of any such tax (and 


does not secure a refund thereof), the contract price shall be correspondingly 
increased. * * * 


you are advised that the vouchers, which are returned herewith, may 
be certified for payment if otherwise correct. See 27 Comp. Gen. 767 
and 28 id. 706. Cf.31 Comp. Gen. 1. 
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[B—112511} 


Pay—Retired—Based on Higher Rank in Branch Other 
Than From Which Retired—Career Compensation Act of 
1949 


In accordance with the Court of Claims decision in Satterwhite v. United States 
payment of retired pay may be made to a member of the uniformed services 
based on a commissioned rank held in World War I, if advanced to that rank on 
the retired list of the service concerned under the provisions of section 513 of the 
Career Compensation Act of 1949, even though the rank was held in a branch of 
service other than the one from which retired. 

Decision of the Comptroller General of the United States, 29 Comp. Gen. 437, 
which held, that under section 511 of the Career Compensation Act of 1949, a 
retired member of the uniformed services who satisfactorily held a higher rank 
in a branch of the service other than that from which retired is not entitled to 
retired pay computed on the active-duty pay of such higher grade, is still for 
application in cases involving section 511, notwithstanding the contrary effect 
given somewhat similar language in section 513 of the act by the Court of Claims 
in Satterwhite v. United States. 


Asistant Comptroller General Yates to the Secretary of Defense, 


April 2, 1953: 


Reference is made to letter of your predecessor dated October 21, 
1952, requesting decision as to whether on the basis of the decision 
of the United States Court of Claims in Satterwhite v. United States, 
C. Cls. No. 50186, decided May 6, 1952, payment of retired pay to a 
member of the uniformed services, based on a commissioned rank held 
in World War I in a branch of the service other than that from which 
retired, would be passed to credit in the account of the disbursing 
officer concerned should advancement be made under the provisions 
of section 513 of the Career Compensation Act of 1949, 63 Stat. 830. 
Also, on the basis of the court’s decision you request reconsideration 
of decision of May 3, 1950, B-92313 (29 Comp. Gen. 487), wherein it 
was held that, under the provisions of section 511 of the said act, 63 
Stat. 829, a retired member of the Coast Guard who satisfactorily 
held a higher rank, grade, or rating in another branch of the uni- 
formed services is not entitled to retired pay computed on the active- 
duty pay of such higher rank, grade, or rating. 

Section 511 of the said act, 63 Stat. 829, authorized certain retired 
persons theretofore retired to receive retired pay— 


* * * equal to 24% per centum of the monthly basic pay of the highest feder- 
ally recognized rank, grade, or rating, whether under a permanent or temporary 
appointment, satisfactorily held, by such member or former member, as deter- 
mined by the Secretary concerned, and which such member, former member, or 
person would be entitled to receive if serving on active duty in such rank, grade, 


or rating, multiplied by the number of years of active service creditable to him 
*-* ¢ 











426 DECISIONS OF THE COMPTROLLER GENERAL [32 


Section 513, 63 Stat. 830, provides that— 


Any enlisted person or warrant officer of the uniformed services who served 
in World War I, heretofore or hereafter retired for any reason, shall (1) be 
advanced on the retired list of the service concerned to the highest federally 
recognized officer rank or grade satisfactorily held by such enlisted person or 
warrant officer under a permanent or temporary appointment for any period 
of service between April 6, 1917, and November 11, 1918, and (2) if not entitled 
to receive retired pay or disability retirement pay based on a higher officer rank 
or grade by some other provision of law, be entitled to receive retired pay or 
disability retirement pay computed on the basis of the officer rank or grade to 
which previously advanced on a retired list or computed on the basis of the 
officer grade or rank authorized by this section * * *. 

Satterwhite was a retired Navy enlisted man who previously satis- 
factorily held the federally recognized rank of captain in the Army 
during World War I. He was advised by the Chief of Naval Per- 
sonnel that his claim for the difference between the retired pay of a 
captain and the retired pay of an enlisted man could not be recognized, 
since the Judge Advocate General of the Navy had determined that 
he could not be advanced on the retired list of the Navy Department 
to a rank equivalent to that of captain in the Army. However, the 
Court of Claims, viewing section 513 as broad in scope and clear in 
its language, requiring only that the claimant (1) must be an enlisted 
person or warrant officer of the uniformed services, (2) must be now 
retired, and (3) must have satisfactorily held a federally recognized 
officer rank or grade under a permanent or temporary appointment 
during World War I between the prescribed dates, concluded that 
Satterwhite met all the requirements of the statute. 

In view of the lack of any legislative history concerning the said 
section 513 to the contrary effect, its literal language appears to be 
sufficiently broad to sustain the court’s holding. Since the Depart- 
ment of Justice has advised the Treasury Department that no further 
action will be taken in the matter, the judgment of the Court of Claims 
is final and will be accepted by this Office as governing other like 
claims arising under section 513. Accordingly, the first question is 
answered in the affirmative. 

With respect to your request for reconsideration of decision of this 
Office dated May 3, 1950, it may be noted that in addition to the fact 
that the language of section 513 differs somewhat from that contained 
in section 511, the legislative background of this latter section, dis- 
cussed in the said decision of May 3, 1950, lends support to the con- 
clusion that it was not intended to authorize the computation of retired 
pay on the pay of a higher rank, grade, or rating held in a branch of 
the service other than the branch in which retired. Also, section 511 
does not apply to members thereafter retired, and to hold that those 
theretofore retired may have the advantage of higher ranks in other 
branches of the service would create a discrimination between the two 
groups, not involved under section 513. It is at least doubtful that 
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the Congress intended any such discrimination. Those considerations 
were not present in the Satterwhite case and if a case involving section 
511 should come before the Court of Claims such considerations might 
persuade the court that the rule in the Satterwhite case is not appli- 
cable under section 511. Therefore, and since the effect given section 
513 by the Court of Claims appears to be a radical departure from 
the policy previously adopted by the Congress in that respect, it is the 
view of this Office that the court’s decision should be limited strictly 
to cases governed by the provisions of section 513. For those reasons, 
you are advised that the decision of May 3, 1950, will continue to be 
for application in cases involving section 511. 


[B—113739] 


Personal Services—Private Contract v. Government Per- 
sonnel—Statutory Employment Ceilings 

Where Congress in appropriating funds for departments and agencies imposed 
a ceiling on the number of graded civilian employees that could be employed 
during a fiscal year the procurement by contract of employees from outside 
sources is unauthorized and in contravention of the intent of Congress and the 


rule that purely personal services for the Government are required to be per- 
formed by Federal employees under Government supervision. 


Comptroller General Warren to the Secretary of the Army, April 
3, 1953: 


Reference is made to a letter received in this Office February 9, 1953, 
from the Assistant Chief of Engineers for Military Supply, request- 
ing a decision as to the propriety of continuing contract No. DA 
49-129-ENG-196, dated May 19, 1952, with Royer and Roger, Inc., 
for the processing of shipping orders and purchase requisitions. 

In the letter it is stated that, as a consequence of the imposition 
of the civilian personnel ceiling in the Department of Defense Appro- 
priations Act, 1952, the Engineer Supply Control Office, St. Louis, 
Missouri, could not secure spaces for the additional personnel required 
to handle the greatly increased work load with which the office was 
faced as a result of the Korean situation, and that, in order that essen- 
tial military operations might be carried on, the instant contract was 
entered into. In this connection, the Assistant Chief of Engineers 
states that his office is aware of the prohibition against procurement 
by contract of services normally performed by Government personnel, 
as set forth in previous decisions of this Office, but that the Assistant 
Secretary of Defense for Manpower and Personnel indicated in her 
testimony before the Subcommittee of the Senate Committee on 
Appropriations, page 1716 of the 1952 Hearings, that “contract serv- 
ices” would be utilized in lieu of placing civilian employees on Gov- 
ernment pay rolls wherever possible. Also, the Assistant Chief of 
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Engineers states it to be his understanding that one of the basic con- 
siderations governing the imposition of the civilian personnel ceiling 
at a time when it was obvious that the scope of the defense program 
was rapidly increasing was a recognition of the difficulty of reducing 
civilian pay rolls promptly after the need for the additional services 
had expired, and that it would be more efficient and more economical 
in the long run to contract out wherever possible those additional 
services necessitated solely by the emergency. In view thereof, he 
contends that the rule against contracting for personal services should 
be relaxed under circumstances such as here involved. 

Section 632 of the Department of Defense Appropriations Act, 
1952, approved October 18, 1951, 65 Stat. 423, 450, provides: 

* * * No funds appropriated in titles II, III, IV, and V of this Act shall be 
used for the payment in excess of 500,000 full-time graded civilian employees 
(including (a) the full-time equivalent of part-time employment, (b) persons 
who are described as “consultants” or who are compensated on a “when actually 
employed’ basis if such persons are employed on a contract basis or are paid on 


a per diem basis, and (c) persons employed without compensation if they are 
reimbursed for expenses) at any one time during the current fiscal year. 


An identical limitation is contained in section 630 of the Department 


of Defense Appropriations Act, 1953, approved July 10, 1952, 66 
Stat. 517, 536. 

When section 632 first appeared in H. R. 5054, which, with amend- 
ments, became the Department of Defense Appropriations Act, 1952, 
it provided that no funds appropriated therein were to be used for 
the payment in excess of 530,000 full-time graded civilian employees 
at any one time during the fiscal year. In Report No. 730 dated 
September 7, 1951, on the bill, the Senate Committee on Appropria- 
tions made the following statement with reference to section 632: 


In order to prevent the unnecessary expansion of the employment of civilian 
employees in the Department of Defense * * * it was deemed desirable to 
insert an amendment to provide a ceiling on graded civilian employment. The 
House made a general cut of 80,000 employees of which 29,600 were graded. 
The Department of Defense requested the restoration of 20,000 positions of 
which 7,400 were in the category of graded civilian workers. The bill as passed 
by the House provided for 516,000 graded civilian employees and, with the addi- 
tion of 7,400 as requested by the Department of Defense, the number carried 
in this bill is 523,400. In view of the fact, however, that the committee has 
recommended the expansion of air power and additional civilian employment 
may thereby be required, it was deemed that the ceiling could properly be fixed at 
530,000. 

It is to be noted that the committee has not fixed any ceiling on the ungraded 
or so-called blue-collar workers for the reason that it is not possible at this time 
to estimate how many additional workers in arsenals and naval yards and else- 
where may be required by reason of the expansion of military forces. 


The purpose of the amendment made on the floor of the Senate, which 
added the language appearing in the section at the time of its enact- 
ment, was stated by Senator Byrd, co-sponsor thereof, to be (Congres- 
sional Record—Senate—September 12, 1951, p. 11408) as follows: 


The committee amendment is wide open with respect to “part-time equivalents 
of full-time employees,” persons employed as “consultants” on a contract basis, 
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persons employed on a per diem basis when actually working, and persons 
described as employed “without compensation,” but who are paid lavishly for 
their expenses. 

This amendment merely provides that for ceiling purposes these 
persons should be counted within the 530,000 ceiling. 

It should be noted that as in the case of the committee amendment this amend- 
ment applies only to graded civilian employees, and does not affect wage board 
employees, such as those engaged in construction and other industrial work with 
such defense establishments as navy yards, arsenals, and so forth. 

Like the committee, it makes no reference to “temporary employees” who may 
be required to meet emergencies. 


At the same time, the ceiling of 530,000 employees contained in 
section 632 when it was reported out by the Senate Committee on 
Appropriations was reduced to 500,000 by an amendment sponsored by 
Senator Dirksen. A reference to the discussion which preceded the 
adoption of this amendment, beginning at page 11408 of the referred-to 
Congressional Record, shows that such action was taken on the basis 
that the new ceiling would be adequate insofar as the military require- 
ments were concerned and woild be more in line with the 10 percent 
reduction which had been proposed with respect to other appropriation 
bills which had come before the Committee on Appropriations. 

Since section 632 was inserted in H. R. 5054 by the Senate, nothing 
especially helpful is to be found in the House hearings with respect 
thereto. However, on pages 4 and 5 of the “Explanatory Notes” dated 
April 7, 1952, prepared by the House Committee on Appropriations 
on H. R. 7391, which, with amendments, became the Department of 
Defense Appropriations Act, 1953, 66 Stat. 517, it was stated: 

Under the provisions of Public Law 179, 8ist Congress a civilian personnel 
ceiling of not to exceed 500,000 full-time graded civilian employees was estab- 
lished. The overall ceiling for graded and ungraded employees was fixed at 
1,369,552. As of January 31, 1952, there was employed in Department of Defense 
activities approximately 1,290,009 of which 1,230,000 are paid from funds for 
regular military functions. Approximately 490,000 of these employees are 
graded. It is anticipated that the June 30, 1952, employment will equal the 
established ceilings. For fiscal year 1953 request is made for an increase over 
the presently established ceiling for graded employees of 64,640, making the 
request for the graded employees ceiling 564,640, and an ungraded ceiling of 
905,800. 


Compensation for the employees requested for fiscal year 1953, and the similar 
obligations for the numbers estimated for fiscal year 1952 are as follows: 


2 * * * * * * 


The committee recommends the retention in the bill of the section limiting 
full-time graded civilian employees to not to exceed 500,000. The 4.2 billion dollar 
reduction in the over-all budget request will result in a marked reduction in 
civilian personnel below the numbers estimated in the fiscal year 1953 budget. 


Thus, the legislative history of sections 632 and 630 of the appro- 
priation acts involved affords no basis for any assumption that one 
of the basic considerations governing the imposition of the personnel 
ceiling was the recognition of the difficulty of reducing civilian pay 
rolls promptly after the need for the services of employees has expired. 
On the contrary, such history indicates that the legislation was enacted 
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for the purpose of insuring that employment of “white collar” civilian 
workers in the Department of Defense was not expanded beyond the 
limits which Congress had determined to be adequate, taking into 
consideration the defense effort. It is not understood why the Sub- 
committee of the Senate Committee on Appropriations did not ask the 
Assistant Secretary of Defense for Manpower and Personnel for an 
explanation of her statement at the hearings held on Department of 
Defense Appropriations, 1952, that “contract services” would be uti- 
lized in lieu of placing civilian employees o:1 Government pay rolls 
wherever possible, but its failure to do so may not be accepted as 
evidence that Congress intended, in the enactment of the legislation 
involved, to authorize a departure from the long-standing rule that 
persons performing purely personal services for the Government be 
placed on Government pay rolls and made subject to its supervision. 
Moreover, it would be unreasonable in the extreme to presume that the 
Congress, while imposing a ceiling on the number of graded civilian 
employees that could be employed in the Department of Defense, 
intended to authorize the procurement by contract from outside sources 
of services which would be performed by employees of the type in- 
volved but for the personnel ceiling. Otherwise the limitation would 
be meaningless. 

The contract involved provided that the contractor would furnish 
all services and perform all work necessary to prepare shipping orders, 
notices of delayed items and other forms connected with shipping 
orders at the Engineer Supply Control Office, St. Louis, Missouri, al] 
as directed by the contracting officer, during the period May 19, 1952 
through June 30, 1953, for the unit prices stipulated. It was esti- 
mated that the contractor would be required to furnish 5,734 “Distri- 
bution Documents” and 2,037 “Purchase Documents” monthly during 
the period, for which payment was to be made at the rate of $1.71 and 
$1.42, respectively, per unit. Paragraph 2 of the special conditions 
of the contract provided that “All heat, office space, utilities, operating 
supplies and miscellaneous equipment required in the performance of 
this contract shall be furnished by the Government.” 

In view of the provisions contained in paragraph 2 of the special 
conditions of the contract, supra, the statement in the Assistant Chief 
of Engineers’ letter, to the effect that the services involved were pro- 
cured by contract because spaces for the additional Government per- 
sonnel who would have to be hired to perform them could not be 
secured, is not understood. It would appear that the Government 
furnishes everything necessary for the performance of the services 
except the employees, and it is not contended that the latter could not 
have been hired by the Government in the usual manner. The services 
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are of the character usually performed by classified employees, and 
they are of a continuing or, at least, of indeterminate duration. 

Under the circumstances, it must be held that the procurement of 
the services involved by contract was unauthorized, as being in con- 
travention of the above-mentioned general rule that purely personal 
services for the Government are required to be performed by Federal 
personnel under Government supervision. See 32 Comp. Gen. 18. 
Accordingly, the contract should be terminated at the earliest prac- 
ticable date, having in mind the essential nature of the services and 
the necessity for their performance without interruption. 

The copy of the contract which was transmitted with the Assistant 
Chief of Engineers’ letter is returned herewith. 


[B-112819] 


Telephones—Private Residences—Naval Installations— 
Civilian Personnel—Statutory Prohibition Applicability 


The prohibition in section 7 of the act of August 23, 1912, against the expendi- 
ture of Navy appropriated funds for furnishing telephone service to naval per- 
sonnel in private quarters is not applicable to the proposed installation and 
official use of an extension telephone in the residence of the Pearl Harbor Base 
Fire Marshal to connect with the intercommunication system of the Pearl Harbor 
tire dispatching switchboard, which is limited mechanically and by regulation to 
emergency fire calls. 32 Comp. Gen 271, modified. 

Comptroller General Warren to the Secretary of the Navy, April 6, 


1953: 


Reference is made to your letter of February 10, 1953, requesting 
reconsideration of Office decision dated December 4, 1952, B-112819, 
32 Comp. Gen. 271, to the former Secretary of the Navy, concerning 
the availability of funds appropriated to the Department of the Navy 
to provide a telephone connection to the Pearl Harbor fire-dispatching 
switchboard in the Government-owned, private residence of the Pearl 
Harbor Fire Marshal. It was held in the decision of December 4, 
1952, that since section 4 of the act of August 2, 1946, 60 Stat. 853, 
34 U.S. C. 915a, specifically authorizes payment for such services for 
“naval personnel” from funds appropriated to the Navy, section 7 
of the act of August 23, 1912, 37 Stat. 414, 31 U. S. C. 679, generally 
prohibiting such expenditures unless otherwise provided by law, did 
not apply to the proposed procurement. 

However, it is reported in your letter of February 10 that the Pearl 
Harbor Fire Marshal is a civilian employee and section 4 of the 1946 
act, mentioned above, may not constitute authority for the proposed 
charge, the term “naval personnel” as used in that act appearing not 
to encompass civilian employees but to be restricted to personnel of 
the Navy, the Marine Corps and the Coast Guard, operating as a part 
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of the Navy, that is, enlisted and officer personnel as distinguished 
from civilian personnel. The letter further states more specifically 
that the intercommunication system—to which the proposed telephone 
would be connected—can be used only for calls between fire stations 
and, by regulations, those are strictly limited to emergency fire calls. 
The letter points out that such a limited system may be distinguished 
from a general intrabase telephone system such as that involved in 
B-61938 of September 8, 1950, to the Secretary of the Air Force, 
referred to in the decision of December 4, 1952, which is a completely 
self-sufficient system although not connected to outside lines. 

While the fact that the Pearl Harbor Fire Marshal was a civilian as 
distinguished from enlisted or officer personnel was not brought out 
in the submission of the former Secretary of the Navy, in view of the 
definition of “naval personnel” contained in section 40 of the act of 
August 2, 1946, it appears clear that section 4 of that act permitting 
use of naval appropriations to install extension telephones from public 
quarters occupied by “naval personnel” with switchboards of their 
official stations is not applicable to civilian personnel but only to those 
public quarters occupied by officers and enlisted personnel having a 
military status. However, in view of the clarifying representations 
made in your letter as to the nature of the telephone service involved, 
since calls on the intercommunication system are limited mechanically 
and by regulations to emergency fire calls, and it being shown that the 
Fire Marshal maintains in his residence, at his own expense, a tele- 
phone connected with the Government general telephone system 
through which all of his personal calls must be and are made, it does 
not appear that expenditures for the proposed telephone extension are 
prohibited by section 7 of the act of August 23, 1912, mentioned before. 
See in this connection, 4 Comp. Gen. 891 and the decisions referred to 
therein. 

The decision of December 4, 1952, is modified accordingly. 


[B-114361] 
Telephones—Long Distance Calls—Official Calls Made at 


Personal Expense—Evidence Requirement for Payments 


Inasmuch as the original itemized statement of charges for long distance tele- 
phone calls made by an employee over his home telephone which was filed in du- 
plicate and properly certified as official business was lost in the Administrative 
Agency, duplicate bills of the telephone company accompanied by a letter indicat- 
ing how much of each bill represents long distance toll charges may be accepted 
as the best evidence obtainable. 


Comptroller General Warren to S. P. Sullivan, Atomic Energy 
Commission, April 6, 1953: 

Reference is made to your letter of March 16, 1953, file reference 
FD: SPS, transmitting a voucher, with supporting papers, in favor of 
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Thomas P. Anderson, Marysvale, Utah, in the amount of $64.85, repre- 
senting reimbursement of long distance telephone toll expenditures 
for the period December 29, 1950, to April 18, 1951, and requesting an 
advance decision as to whether the voucher properly may be certified 
for payment. 

It is stated in your letter that Mr. Anderson was employed by the 
Atomic Energy Commission as a geologist with permanent duty sta- 
tion at Denver, Colorado, and was assigned for temporary duty at 
Marysvale, Utah, from December 1950, to May 5, 1952. On Decem- 
ber 11, 1950, following the receipt of verbal instructions from his im- 
mediate superior, he had a telephone installed in his residence at the 
temporary duty station. It was removed from his residence on April 
15, 1951, and installed in a field office which the Atomic Energy Com- 
mission had opened in Marysvale, Utah. 

It appears that Mr. Anderson originally submitted a claim in the 
amount of $84.64, which, in addition to the amount represented in 
the voucher herein considered, included the installation and local 
services for the telephone in his quarters. However, the claim was 
not paid and he was advised by the New York office of the Atomic 
Energy Commission that reimbursement for the two latter services 
was prohibited by the statutory provisions in 31 U. S. C. 679. See, 
also, 26 Comp. Gen. 668. The original statement for charges for 
toll services, in duplicate, were thereafter received in your office, 
properly certified as being official business (18 Comp. Gen. 1017), and 
subsequently were lost through no fault of the employee. While 
the Mountain States Telephone and Telegraph Company was unable to 
furnish you with itemized copies of the original bills, they did furnish 
duplicate copies of the bills paid by Mr. Anderson and also a letter, 
dated March 16, 1952, indicating exactly how much of each bill 
represented long distance toll charges. Your doubt in the matter 
is that the voucher for payment is not accompanied by original in- 
voices as ordinarily required by this Office. 

In view of the reported facts and circumstances, the said duplicate 
copies of telephone bills and letter of May 16, 1952, from the Mountain 
States Telephone and Telegraph Company will be accepted and con- 
sidered as the best evidence obtainable for audit purposes in lieu of 
the original documents lost. 

The voucher and accompanying papers are returned herewith and 
you are advised that the voucher may be certified for payment, if 
otherwise correct. A citation to this decision should be attached 
to the voucher. 
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[B-113301] 


Compensation—Night Work—Compensatory Leave in Lieu 
of Overtime 


An employee who renders occasional and irregular night service in excess of his 
regularly scheduled workweek and who elects to be granted compensatory time 
off rather than receive overtime compensation for the extra services is entitled, 
under section 301 of the Federal Employees Pay act of 1945, as amended, and 
the implementing regulations, to night differential pay regardless of whether 
the “earned” compensatory time off is taken during a day shift or a night shift. 


The night differential to be paid an employee who renders occasional and 
irregular night substitute services in excess of a regularly scheduled workweek, 
and who elects to be granted compensatory time off rather than receive over- 
time compensation for the extra service, may be included on the pay roll covering 
the period during which the services are rendered or on the pay roll covering 
the period during which the compensatory time is taken, provided the appropria- 
tion current at the time the services were rendered is charged, however for 
practical purposes such differential should be included on the pay roll covering 
the period during which the night work was performed. 


Comptroller General Warren to the Secretary of Commerce, April 
7, 1953: 


Reference is made to letter of December 30, 1952, from the Acting 
Secretary of Commerce, requesting a decision as to the proper method 
for the payment of night differential pay to certain employees of the 
Weather Bureau who render occasional and irregular night service 
in excess of their regularly scheduled workweek as hereinafter 
outlined. 

It is stated in the letter of the Acting Secretary that the Weather 
Bureau has prescribed regularly scheduled tours of duty under which 
employees are required to work during the night hours of 6 p. m. 
to 6 a. m.; that frequently, because of illness or emergent absences, 
it becomes necessary for an employee to substitute for another em- 
ployee on a regularly scheduled shift, and that in such cases the 
employee substituting usually elects to be granted compensatory time 
off rather than to receive overtime compensation for the extra services 
rendered. The letter advises that it has been the practice of the 
Bureau to pay the differential applicable to the night hours of substi- 
tute service on the payroll covering the period during which the 
compensatory time off is granted, provided it is granted between the 
hours of 6 p. m. and 6 a. m. on a regularly scheduled tour of duty. 
Such practice is stated to have been predicated upon section 25.232 
(a) of the Civil Service Rules and Regulations, effective July 1, 1946, 
which provided for the payment of the night differential when com- 
pensatory time off “earned” by night work is taken during the night 
hours of the employee’s regularly scheduled tour of duty. 

However the regulation in question was modified in August 1950 to 
eliminate the requirement that compensatory time off be taken during 
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the night hours of an employee’s regular tour of duty, and again in 
August 1952 so as to remove entirely the previous requirement as to 
the hours during which compensatory time off must be granted to 
entitle an employee to the differential for night work performed while 
assigned temporarily to a regularly scheduled tour of duty other than 
his own. In view of the said changes in the regulations, the letter of 
the Acting Secretary expresses doubt as to whether the present prac- 
tice of the Weather Bureau is correct and requests that a decision be 
rendered upon the following questions: 

1. Is the present method correct, i. e., should the night differential on com- 
pensatory time earned by night work be paid only when the compensatory time 
is taken during the night hours of a regularly scheduled tour of duty? 

2. If the answer to question 1 is in the negative—may the night differential 
on compensatory time earned during the night hours be paid regardless of whether 
the compensatory time is taken during a day shift or a night shift (regularly- 
scheduled in either case)? 

8. If the answer to question 2 is in the affirmative—may the night differential 
be paid for on the pay-roll covering the period during which the compensatory 


time was earned or should it be paid for on the pay-roll covering the period during 
which the compensatory time is taken? 


The statutory authority for night differential pay is that contained 
in section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, as amended by section 10 of the act of May 24, 1946, 60 Stat. 218, 
5 U.S. C. 921, as follows: 

Any officer or employee to whom this subchapter applies who is assigned to 
a regular scheduled tour of duty, any part of which, including overtime, falls 
between the hours of 6 o’clock postmeridian and 6 o’clock antemerdian, shall, for 
duty between such hours, excluding periods when he is in a leave status, be paid 
compensation at a rate of 10 percentum in excess of his rate of basic com- 
pensation for duty between other hours: Provided, That such differential for 


night duty shall not be included in computing any overtime compensation to 
which the officer or employee may be entitled: * * * 


The existing regulations of the Civil Service Commission appearing 
in the Federal Personnel Manual, Z1-324, are, in part, as follows: 


Sec. 25.232 Computation of night pay differential. 
2 ~ : 2 * s & 


(b) * * * The amount of the night pay differential which an employee earns 
for working during a night overtime period is not affected by whether the em- 
ployee is paid in cash or granted compensatory time off for such overtime 
services. * * * 

(c) * * * The payment of the night pay differential is authorized for night 
work performed when an employee is assigned temporarily to a regularly sched- 
uled tour of duty other than his own regular tour of duty. 


There is nothing in the controlling statute or the implementing regu- 
lations which imposes a limitation as to the hours during which 
“earned” compensatory time off must be taken by an employee to en- 
title him to differential pay for night services performed during a 
regularly scheduled tour of duty other than his own. Moreover, it 
reasonably may be concluded that under the law and present regula- 
tions an employee becomes entitled to night differential pay by reason 
of his having performed night work under the conditions specified 
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by the statute. In view thereof, the time during which the “earned” 
compensatory time off actually is taken would seem to be immaterial 
insofar as the employee’s right to payment of the night differential is 
concerned. Questions 1 and 2 are answered “no” and “yes” respec- 
tively. 

As a matter of law it would seem to make little difference whether 
the night differential is included on the payroll covering the period 
during which the services are rendered or on the pay roll covering the 
period during which the compensatory time off is taken, so long as 
the proper fiscal year appropriation—appropriation current at the 
time the services were rendered—is charged. Under the prior regu- 
lations it was necessary to wait until an employee was granted com- 
pensatory leave to determine whether he would be entitled to receive 
night differential pay for services of the character herein considered. 
However, since the right to night differential pay for services of the 
type in question no longer is dependent upon when the compensa- 
tory time off is taken, there is perceived no reason why such differ- 
ential should not be included on the pay roll covering the period dur- 
ing which the night work was, in fact, performed, which procedure 
would appear to be more reasonable and advantageous from a prac- 
tical viewpoint. The third question presented is answered accord- 
ingly. 

[B-114578] 


Appropriations—Fiscal Year—Orders To Be Filled From 
Stock—Placing of Procurement Orders or Requisition for 
Supplies 

Intragovernmental procurement orders or requisitions for supplies to be fur- 
nished from stock may be treated as obligations under the current appropriation 
to be charged as follows: (1) when supplies are intended to meet a bona fide 
need of the fiscal year in which the need arises or to replace stock used during 
that fiscal year and (2) when order requests prompt delivery of specific available 
stock items for a stated consideration and is formally accepted by the supplying 
agency ; however, formal evidence of the acceptance of the order is not required 
for common-use standard stock items carried on hand for sale at published prices. 


Stock items may be considered “available” if they are on hand or on order 
and will be released for prompt delivery ; however, common-use standard stock 
items on order may be considered available if they will be delivered within a 
reasonable period of time which is acceptable to the requisitioning agency. 


Comptroller General Warren to the Secretary of Defense, April 7, 
1953: 


The current study of the accounting procedures followed by the 
Department of Defense and the various military operating depart- 
ments in the financial control, recording and reporting of obligations, 
being made by the General Accounting Office in collaboration with 
representatives of your Department and the Bureau of the Budget 
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has revealed serious deficiencies in the various bases used to obligate 
funds for material to be furnished from stock of the various military 
departments. 

Not only is there a lack of uniformity between the military depart- 
ments as to when funds are obligated for material to be furnished 
from stock, but in many cases invalid obligations in substantial 
amounts have been recorded. These practices are highlighted under 
the mutual security assistance programs carried out by the Depart- 
ment of Defense for which funds have been allocated by the Director 
for Mutual Security. The allocation letter of March 30, 1950, from 
the then Secretary of State to the then Secretary of Defense and sub- 
sequent allocation letters contain the statement “MDAP funds may 
be obligated at the time supply directives are issued for the amounts 
estimated to cover end-items to be provided from service stocks.” 
Such allocation letters appear to have been transmitted without clari- 
fication to the military departments and the various operating agencies 
for implementation and various interpretations of such statement 
have been made. Consequently, obligations have been recorded in 
many cases for items to be furnished from stocks without regard to 
when the items would become available or be shipped, location of the 
items, or whether allocation action by the Joint Munitions Allocations 
Committee or its subordinate committee had been taken where required. 
In fact, it appears that mutual security funds in excess of one billion 
dollars ($1,000,000,000) were erroneously treated as obligations as of 
June 30, 1952, for items to be furnished from military stocks. 

In order to determine the status of appropriations, both from the 
viewpoint of management and the Congress, it is essential that obli- 
gations be recorded in the accounting records on a factual and con- 
sistent basis throughout the Government. Only by the following of 
sound practices in this regard can data on existing obligations serve 
to indicate program accomplishments and be related to the amount of 
additional appropriations required. The practices which should be 
followed have been the subject of several discussions between repre- 
sentatives of your Department, the Bureau of the Budget, and the 
General Accounting Office. Based upon these discussions and our own 
studies there are set forth below the criteria for application in the 
treatment of procurement orders or requisitions as obligations when 
deliveries are to be made from stock of the agency to whom the orders 
or requisitions are issued. 

1. Such orders shall comply with the general rule that the materials, 
supplies, or equipment ordered are intended to meet a bona fide need 
of the fiscal year in which the need arises or to replace stock used in 
that fiscal year. This will require attention to the reasonableness of 
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the quantities ordered in the light of the needs of the requisitioning 
agency during the fiscal year. 

2. The order must be firm and complete. This means that the 
order must request prompt delivery of specific available stock items 
for a stated consideration and be accepted by the supplying agency 
with formal notification to the requisitioning agency. However, 
where common-use standard stock items are carried on hand for sale 
at published prices to requisitioning agencies, such as under stock or 
supply funds, and the order will be promptly filled from stocks, no 
formal evidence of the acceptance of the order by the supplying 
agency is required. 

3. Orders or requisitions for material to be delivered from stock 
shall be treated as obligations by the requisitioning agency when the 
conditions specified in paragraphs 1 and 2 are met. 

4. As used herein “available” shall mean that the stock items are on 
hand or on order and will be released for prompt delivery and that 
all repair, rehabilitation, or renovation required to be done by the 
supplying agency has been completed. However, common-use stand- 
ard stock items on order may be considered available if they will be 
delivered within a reasonable period of time acceptable to the 
requisitioning agency. 

5. As used herein, “delivery” shall mean shipment as directed by the 
requisitioning agency, except when formal arrangements exist between 
the requisitioning and supplying agency whereby the latter acts as a 
storage and distribution agent for the requisitioning agency. In the 
case of this exception, delivery includes the transfer for the account of 
the requisitioning agency without physical transfer of the material, 
provided there are no reservations concerning the transfer and there 
is an adequate system of accounting for the specific items of property 
preventing issuance or use of the material except as may be directed or 
authorized by the requisitioning agency for its use or reimbursement. 

I strongly urge that this matter be given immediate attention and 
request that unliquidated recorded obligations under all funds admin- 
istered by the Department of Defense be analyzed and all such obliga- 
tions for material to be furnished from stock which do not meet the 
above criteria be adjusted accordingly. 


[B-113638] 


Travel Expenses—Tolls—Free Highway v. Toll Highway— 
Usually Traveled Route—Administrative Approval of Other 
Than Usually Traveled Route 

A traveler who used the New Jersey Turnpike—a toll highway—instead of an 


alternate free highway in connection with official travel may be reimbursed for 
the toll charges if there is a specific authorization or approval, by an official 
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having authority to authorize the travel, of the route utilized, and in such cases 
this Office will assume that there has been an administrative determination that 
the toll road is a usually traveled route or that the official necessity for its use 
bas been established in accordance with paragraph 9 of the Standardized Gov- 
ernment Travel Regulations. 

Comptroller General Warren to Maj. M. A. Kordecki, Department 


of the Army, April 8, 1953: 


By endorsement dated January 30, 1953, the Chief of Finance trans- 
mitted to this Office your letter of September 17, 1952, and attached 
correspondence, forwarding for advance decision a supplemental travel 
voucher in favor of William A. McKenney, a civilian employee at the 
Army Chemical Center, Maryland, in an amount of $2.80 for expenses 
of travel between the Army Chemical Center and North Philadelphia, 
Pennsylvania, on April 17, 1952. Mr. McKenney was paid on the 
criginal travel voucher the sum of $15.35 representing the per diem 
and mileage allowed for such travel together with an amount of $0.40 
toll charges for round trip over the Havre de Grace Bridge. 

It is reported that Mr. McKenney traveled to North Philadelphia 
via the New Jersey Turnpike and originally claimed an additional 
amount of $2.80 for bridge and road tolls for the trip. It is suggested 
that the tolls incurred by Mr. McKenney would not have been incurred 
if such travel had been performed over the usually traveled route 
between the Army Chemical Center and North Philadelphia (U. S. 
Route 1), and that the route utilized by the traveler (via the New 
Jersey Turnpike) involved approximately 25 percent more mileage 
in addition to the toll charges. The supplemental travel voucher in 
question contains a statement over the signature of the traveler to the 
effect that the toll highway was used for the reason that the alternative 
free route passed through such congested areas as Wilmington and 
Clayton, Delaware, Marcus Hook, Chester and Philadelphia, Pennsyl- 
vania, and that it was his experience that travel via such route would 
have required two hours more each way or a total of four hours more 
travel time for the trip. 

The question then is whether, under the applicable law and regu- 
lations, a traveler on a mileage basis is entitled to reimbursement for 
tolls paid in connection with the use of a toll highway where a free 
highway is also available for use. Section 4 of the Travel Expense 
Act of 1949, 5 U. S. C. 837, provides, in pertinent part, as follows: 

Civilian officers or employees of departments and establishments or others 
rendering service to the Government shall, under regulations prescribed by the 
Director of the Bureau of the Budget, and whenever such mode of transportation 
is authorized or approved as more advantageous to the Government * * * be 
paid in lieu of actual expenses of transportation not to exceed 4 cents per mile 
for the use of privately owned motorcycles, or 7 cents per mile for the use of 
privately owned automobiles or airplanes, when engaged on official business 
within or outside their designated posts of duty or places of service. In addi- 


tion to the mileage allowances provided for in this section, there may be allowed 


reimbursement for the actual cost of ferry fares, and bridge, road, and tunnel 
tolls. 
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Paragraph 9 of the Standardized Government Travel Regulations, as 
amended August 1, 1952, provides as follows: 

Routing of travel.—All travel must be by a usually traveled route. Travel by 
other routes may be allowed when the official necessity therefor is satisfactorily 
established. 

A reasonable interpretation of the above-cited law and regulations 
would entitle a traveler to reimbursement of toll charges incurred in 
connection with travel on a toll highway provided such toll highway 
is a usually traveled route between the points involved. However, 
between two points of travel there may be more than one highway that 
falls within the category of a usually traveled route and one of the 
routes may be a free highway while the other is a toll road. In such 
instances, this Office will not object to reimbursement of costs incurred 
by the traveler in using the toll road where there is a specific authori- 
zation or approval, by an official having authority to authorize the 
travel, of the route utilized. In such cases it will be assumed that 
there has been an administrative determination that the toll road is 
a usually traveled route or, if not, that the official necessity for its use 
has been established as provided in paragraph 9 above. Such deter- 
mination will not be questioned by this Office unless clearly unreason- 
able. See, generally, paragraphs 10 and 12a (1) of the Travel Regu- 
lations with respect to indirect travel and substantial deviations from 
mileage guides, which paragraphs should be considered in any ad- 
ministrative determination of “official necessity” under paragraph 9 
of those regulations. 

In the instant case, this Office would not object to payment of the 
claim being made provided an administrative approval of the voucher 
in accordance with the foregoing be evidenced by an official having 
authority to authorize the travel. 

The voucher is returned herewith. 


[B-113801] 


Transportation — Household Effects — Over-Water Ship- 
ments—Commutation—Government Bills of Lading 


Under section 12 (a) of Executive Order No. 9805, as amended, which provides 
that expenses incurred by employees for shipping household goods within the 
United States must be reimbursed at the commuted rate and that Government 
bills of lading may not be used for such shipments, an employee who is trans- 
ferred under orders authorizing shipment of household effects from a point 
within the United States to Nantucket, Massachusetts, an island approximately 
fifty miles from New Bedford, Massachusetts, available only by steamship, may 
not be granted permission to use Government bills of lading or be reimbursed 
an amount in excess of commuted rate for the over-water shipment. 
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Comptroller General Warren to the Secretary of Commerce, April 
8, 1953: 


Reference is made to your letter of February 12, 1953, requesting a 
decision as to whether an employee of the Weather Bureau, whose 
household goods and personal effects are authorized to be moved to 
Nantucket, Massachusetts, from other locations within the continental 
United States pursuant to orders directing a permanent station trans- 
fer, (1) may be granted permission to use Government bills of lading 
or (2) in lieu thereof, may be allowed the commuted rate between 
New Bedford, Massachusetts, and points within the United States 
other than Nantucket, and in addition thereto paid actual expenses 
for over-water shipments between New Bedford and Nantucket. 

Your letter discloses that the shipment of an employee’s household 
effects to the Weather Bureau station on Nantucket Island, located 
approximately 50 miles east of New Bedford, Massachusetts, may be 
made only by steamship, and that employees whose effects are shipped 
to (or from) the Nantucket station pursuant to a permanent transfer, 
are required to personally bear that portion of the cost of such ship- 
ments over and above the commuted rate allowable (under schedule A, 
Executive Order No. 10274) between New Bedford and points other 
than Nantucket within the United States. 

Section 12 (a) of Executive Order No. 9805, as amended, issued 
under section 1 of the Administrative Expenses Act of 1946, 60 Stat. 
806, reads: 

Commutation of expenses—General. In lieu of the payment of actual expenses 
of transportation, packing, crating, drayage, and unpacking of household goods 
and personal effects in the case of transfers between points within 
the continental United States, reimbursement shall be made to the employee on 
a commuted basis at rates per hundred pounds as fixed by zones in Schedule A 
which is attached to and made a part of these regulations. The amount payable 
shall be the product of the applicable rate and the net weight of household goods 
and personal effects actually transported (within the weight limitation pre- 
scribed by section 16 hereof). Where the weight of the household goods trans- 
ported is less than the minimum weight allowance chargeable under applicable 


tariffs the employee may be reimbursed to the extent of the minimum tariff 
requirement. Government bills of lading shall not be used. 


Section 13 of Executive Order No. 9805 provides: 


Schedule of rates. The schedule of rates is predicated on zones consisting of 
mileage blocks. The application of the schedule will require a determination 
of the short-line highway distance between the points which may be authorized 
under these regulations, and in accordance with the provisions of the Household 
Goods Carriers’ Bureau Mileage Guide No. 4, Motor Freight-Interstate Commerce 
Commission No. 27, or successive reissues thereof. If the rate is not shown on 
the schedule for the actual distance stated in such mileage guide, the rate 
shown for the next greater distance shall apply. 


It is apparent from the regulations that payment of the commuted 
rate over distances not provided for in the Household Goods Carriers’ 
Bureau Mileage Guide was not contemplated. Also, the regulations 
specifically provide that Government bills of lading shall not be used 
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in the case of shipments of household effects incident to transfers of 
station between points within the continental United States. To 
authorize reimbursement for the additional sum expended between 
New Bedford and Nantucket, or the use of Government bill of lading, 
would be tantamount to an amendment of the regulations, which is 
not a function of this Office. Accordingly, in the absence of appro- 
priate language in the regulations, this Office does not feel that the 
additional cost of shipment of the effects from New Bedford to Nan- 
tucket is a proper item of transportation expense. Your submission 
is answered accordingly. 


[B-114196] 


Pay—Additional—Aviation Duty—Reserve Officer Ordered 
to Flight Duty—Effective Date of Orders for Flight Pay 
Purposes 

In view of the flight pay restrictions in the Department of Defense Appropriation 
Act, 1953, a Reserve officer who has been ordered to active duty and directed to 
report at a designated station for the performance of aviation duty is not en- 


titled to flight pay prior to the date he first reports at the station where such 
duty is to be performed. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 8, 1953: 


Reference is made to your letter dated March 12, 1953, requesting 
a decision as to when entitlement to incentive pay for the performance 
of aerial flights commences in the case of an Air Force Reserve officer 
who is recalled to extended active duty under the facts and circum- 
stances set forth in Committee Action No. 63, Military Pay and Allow- 
ance Committee, Department of Defense, enclosed with your letter. 

The question presented for consideration in said Committee Action 
is as follows: 

When a rated Air Force Officer in a flying status is ordered to extended active 
duty involving frequent and regular participation in aerial flight under orders 
which require him to proceed from his home, three days travel time being pro- 
vided for in his orders, to a processing station where no facilities for flying exist 
and at which he undergoes several days of processing before reporting to his first 
station of assignment, does his entitlement to incentive pay for aerial flights, 
conditions otherwise being met, commence upon the date of entrance upon ex- 


tended active duty, upon the date of reporting to the processing station or upon 
the date of reporting to his first station of assignment? 


Under the provisions of section 204 of the Career Compensation 
Act of 1949, 63 Stat. 809, and subject to such regulations as may be 
prescribed by the President, members of the uniformed services en- 
titled to receive basic pay are also entitled to receive incentive pay 
for the performance of duty involving frequent and regular partici- 
pation in aerial flights when required by competent orders. Para- 
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graph 11 of Air Force Regulations No. 173-128, February 8, 1951, 
provides: 


11. Determination of entitlement to incentive pay: 

a. Incentive pay due from date of reporting for duty.—A flying status order, 
other conditions being met, is effective pursuant to its terms, for purposes of 
incentive pay, only when the member named reports for, and enters upon duty 
thereunder. A member in a nonduty status, such as leave, sick, etc., when such 
an order is issued, is not, for purposes of pay, detailed to duty involving aerial 
flights until he shall have reported to his duty station and entered on duty under 
the order detailing him to such duty. See MS Comp. Gen. A. D. 7543, 11 May 
1923 ; 2 id. 370. 

In decision of December 9, 1949, B-70121, it was stated with refer- 
ence to similar Army regulations that: 

The Army Regulations quoted above specifically provide that an officer is not 
entitled to aviation increase in pay for flying—notwithstanding his detail to duty 
involving flying—until he shall have reported to his duty station and entered 
upon duty under the orders detailing him to duty involving flying. Under this 
provision of the regulations, a member of the Officers’ Reserve Corps holding an 
aeronautical rating, who is issued orders to active duty which specifically include 
a provision for regular and frequent aerial flights would not be entitled to in- 
creased pay for flying until he actually reported to his duty station. * * * 

Obviously a Reserve officer who has been ordered to report at a 
designated station for the performance of extended active duty in- 
volving frequent and regular participation in aerial flights has not 
entered upon the performance of such duty while traveling to such 
duty station or while at an intermediate processing station where 
the performance of duty involving participation in aerial flights is 
not required and where facilities for such duty may not even exist. 
In that connection it should be noted that section 631 of the Depart- 
ment of Defense Appropriation Act, 1953, 66 Stat. 537, contains a 
restriction on the payment of flying pay as follows: 

No part of any appropriation contained in this Act shall be available for the 
payment of flight pay to personnel whose actual assigned duties do not involve 
operational or training flights. 

An identical restriction is contained in section 633 of the Depart- 
ment of Defense Appropriation Act of 1952, 65 Stat. 450. It would 
appear that a Reserve officer who has been ordered to extended active 
duty and directed to report at a designated station for the perform- 
ance of aviation duty reasonably could not be considered as having 
actual assigned duties involving operational or training flights within 
the meaning of the restriction prior to the date he first reports at the 
station where such duty is to be performed. 

Accordingly, answering the question presented in the said Com- 
mittee Action No. 63, you are advised that under the facts and cir- 
cumstances therein set forth, the officer would not be entitled to in- 
centive pay for the performance of aerial flights prior to the date 


that he reports to the station of assignment for the performance of 
such duty. 
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Allowances and Differentials—Military, Naval, Etc., Per- 
sonnel—Station Allowance—Permanent Duty Station Re- 
quirement 

A Reserve member of the uniformed services who performed active duty traiu- 
ing for a short period (two weeks) at Puerto Rico was not permanently assigned 
to duty outside the continental United States within the meaning of paragraph 
4300 of the Joint Travel Regulations—which provide for the payment of station 


per diem allowances “to members of the uniformed services permanently assigned 


10 duty outside continental United States”—so as to be entitled to the station 
subsistence per diem allowance for such period. 


Assistant Comptroller General Yates to Maj. J. W. Crocher, De- 
partment of the Army, April 8, 1953: 

By third endorsement of March 26, 1953, the Chief of Finance, 
Department of the Army, forwarded your letter of March 5, 1953, for 
advance decision as to the legality of payment of station subsistence 
per diem allowance to Captain George E. Murray for the period 
February 16 to March 2, 1953. 

It is stated that Captain Murray is a member of the 7575th ORC 
Control Group (Reinf), Fort Brooke, Puerto Rico, a reserve organi- 
zation; that he performed active training duty at Fort Brooke under 
competent orders during the period involved; and that he had a de- 
pendent wife who resided in Puerto Rico at that time. You indicate 
that a decision is requested because of your doubt as to whether the 
officer may be considered as having been permanently assigned to an 
organization outside the continental limits of the United States. 

Paragraph 4300, Joint Travel Regulations, provides for the pay- 
ment of the station per diem allowances referred to therein “to mem- 
bers of the uniformed services permanently assigned to duty outside 
continental United States.” Such provision indicates a clear intent 
that such allowances should be considered to accrue only incident to 
a permanent duty assignment, and nothing appearing elsewhere in 
the regulations indicates that the right to such allowances should 
accrue on any other basis. The duty assignment of a Reserve officer 
ordered from his home to active duty training of short duration clearly 
is not permanent in nature within the generally accepted meaning of 
that term. See 30 Comp. Gen. 260. Accordingly, it is concluded that 
Captain Murray was not permanently assigned to duty outside the 
continental United States within the meaning of the cited regulations 
and payment on the submitted voucher is not authorized. The said 
voucher will be retained in this Office. 
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[B-113809] 


Leaves of Absence—Annual—Public Health Service Com- 
missioned Personnel—“Use it or Lose it’? Leave Provisions 
of Independent Offices Appropriation Act, 1953 


While the commissioned corps of the Public Health Service has reverted to a 
non-military status, the leave system for the commissioned officers of the corps 
prescribed by the Public Health Service Act, as amended, and regulations issued 
pursuant thereto, is still patterned after the leave system applicable to the armed 
forces which is administered on a fiscal year basis, and therefore, Public Health 
Service commissioned officers are not within the contemplation of the “use it or 
lose it” leave provision of section 401 of the Independent Offices Appropriation 


Act, 1953. 
Comptroller General Warren to the Administrator, Federal Secur- 
ity Agency, April 13, 1953: 


There has been considered your letter of February 11, 1953, present- 
ing for decision the question whether commissioned officers of the 
Public Health Service are “civilian officers” within the meaning of 
section 401 of the Independent Offices Appropriation Act, 1953, 
Public Law 455, 66 Stat. 417, which provides, in pertinent part, as 
follows: 

Hereafter no part of the fund of, or available for expenditure by any corpora- 
tion or agency included in this or any other Act, including the government of the 
District of Columbia, shall be available to pay for annual leave accumulated by 
any civilian officer or employee during any calendar year and unused at the 
close of business on June 30th of the succeeding calendar year: Provided, That 
the head of any such corporation or agency shall afford an opportunity for 


officers or employees to use the annual leave accumulated under this section 
prior to June 30th of such succeeding calendar year * * *. 


For some years the commissioned corps of the Public Health Service 
was declared to be a military service and a branch of the land and 
naval forces of the United States. However, on July 4, 1952, the 
corps reverted to non-military status. Executive Order No. 9575, 
dated June 28, 1945; and Executive Order No. 10349, April 28, 1952, 
as amended. 

The leave system for commissioned officers of the Public Health 
Service is prescribed by section 219 of the Public Health Service Act, 
as added by section 2 of the act of August 9, 1950, 64 Stat. 426, and by 
Presidential regulations (Executive Order No. 9993, dated August 31, 
1948, 42 C. F. R. 21.81 et seg.) issued pursuant to section 208 (b) of 
the Public Health Service Act, as redesignated by section 5 of the 
act of February 28, 1948, 62 Stat. 40—the regulations having been 
continued in effect by section 5 of the 1950 act, subject to the terms 
of such act. An examination of the legislative history of the 1950 
act shows that the leave system is modeled after that prescribed by 
the Armed Forces Leave Act of 1946, as amended, 31 U. S. C. 31a, 
et seg., and that the 1950 act was intended to confer upon Public 
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Health Service officers, and limit them to, substantially the same leave 
benefits as provided for personnel governed by the Armed Forces 
Leave Act. The effect of the enactment was to establish substantially 
the same leave system for all the uniformed services, including the 
Public Health Service, the pay and allowances for which are covered 
by the Career Compensation Act of 1949, 63 Stat. 802. Public Health 
Service commissioned officers are exempted from the Annual and Sick 
Leave Act of 1951, applicable, in general, to civilian employees, by 
section 202 (b) (1) (E) thereof (65 Stat. 679). 

I cannot agree with your suggestion that because the House Appro- 
priations Committee report (Report No. 1517, 82d Congress) and 
certain floor discussions (the comment of Mr. Rees, 98 Cong. Rec. 
2730, and of Senator Byrd, id. 9161) mentioned only the leave accumu- 
lation provisions of the 1951 leave act as being affected by the restric- 
tion proposed in section 401 of the Independent Offices Appropriation 
Bill (H. R. 7072), such restriction is applicable only to leave accumu- 
lations under the 1951 act. Nor would the fact that the commissioned 
corps of the Public Health Service was a military service when the 
proposed legislation which became section 401 was being considered 
be conclusive of the matter if a subsequent change in the status of 
members of the corps has brought them within the scope of the 
section (De Lima v. Bidwell, 182 U. S. 1, 197). Nevertheless, I am 
not required to hold that Public Health Service commissioned officers 
are subject to the restriction. 

An examination of the laws prescribing the emoluments and per- 
quisites (including leave) of commissioned members of the Public 
Health Service and the other uniformed services, shows a carefully 
integrated plan to establish substantial parity for such members. 
Moreover, even when the Public Health Service is not regarded as a 
part of the military forces, the commissioned officers of such service 
are entitled to full military benefits with respect to active service per- 
formed while detailed to the Army, Navy, or Coast Guard. 42 U.S.C. 
213. There appears nothing to indicate a legislative intention to dis- 
turb—by the enactment of section 401—the existing balance between 
the services. Furthermore, annual leave accruals and accumulations 
for Public Health Service officers are administered upon a fiscal-year 
basis (42 C. F. R. 21.81 (a) ; id. 21.84). Section 401 prohibits pay- 
ment for annual leave accumulated “during any calendar year and 
unused at the close of business on June 30th of the succeeding calendar 
year” (Italics supplied), and it provides that the heads of agencies 
shall afford an opportunity for officers and employees to use annual 
leave accumulated thereunder prior to June 30th of such succeeding 
calendar year. Consequently, the terms of section 401, being incon- 
gruous with the leave system prescribed by or pursuant to law for 
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Public Health Service officers may not be construed as repealing or 
modifying by implication the provisions of law and statutory regula- 
tions regarding the accumulation of annual leave by such officers. 

In view of the foregoing, it is concluded that Public Health Service 
commissioned officers are not within the contemplation of section 401, 
of said act. 

Your submission is answered accordingly. 


[B-113677] 


Officers and Employees—District Court of Guaam—Employ- 
ees of Guam or United States for Transportation Expense 
Purposes 


Officers and employees of the District Court of Guam are officers and employees 
of the Government of Guam within the meaning of that term as used in section 
26 (c) of the Organic Act of Guam, notwithstanding the court is under the 
judicial branch of the Federal Government for administrative purposes, so that 
such officers and employees once every two years are entitled to transportation 
for themselves and immediate families from Guam to their homes and return at 
the expense of the United States. 

Comptroller General Warren to the Director, Administrative Office 


of the United States Courts, April 14, 1953: 


Reference is made to your letter of February 2, 1953, requesting 
a decision as to whether section 26 (c) of the Organic Act of Guam, 
64 Stat. 384, 391, is applicable to the officers and employees of the 
District Court of Guam. Your inquiry is directed specifically to that 
part of section 26 (c) which provides that “all officers and employees 
of the government of Guam * * * once during every two years shall 
be entitled to transportation at the expense of the United States for 
themselves and immediate families from Guam to their homes and 
return,” and “for purposes of transportation to their homes and re- 
turn, they shall be allowed travel time not in excess of thirty days 
without charge against annual leave and during such travel time they 
shall be paid their salaries as prescribed by this Act or the laws of 
Guam.” 

Presumably doubt in the matter exists by reason of the fact that 
under section 24 (c) of the Organic Act, and that section as amended 
by section 55 (a) of the act of October 31, 1951, 65 Stat. 710, 728, 
and sections 38, 40, 42, 43, 44, 46, 47, 48, 49, and 50 of the said 
act of October 31, 1951, the District Court of Guam and the officers 
and employees thereof are subject to various provisions of title 28, 
United States Code, relating to the procedure and administration of 
United States district courts, and to the hiring, compensation, duties 
and other matters pertaining to officers and employees of such courts. 
It thus appears that, by reason of the foregoing enactments, for pur- 
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poses of administration, the officers and employees of the District 
Court of Guam are under the judicial branch of the Federal Govern- 
ment. However, in my opinion it does not necessarily follow that 
such officers and employees are thereby excluded from the benefits of 
the cited section 26 (c) of the Organic Act of Guam. 

The Organic Act specifically provides that the government of 
Guam shall consist of three branches, the executive, legislative, and 
judicial, and under the title “The Judiciary,” establishes the “District 
Court of Guam” in which the judicial authority of Guam shall be 
vested. It is thus clear that the Court is an integral part of the 
government of Guam. Further, the Court is distinguishable from 
United States district courts in that in addition to its jurisdiction 
over Federal cases it has original jurisdiction in all other causes, the 
jurisdiction over which has not been transferred by the legislature 
of Guam to other court or courts established by it. See section 22 (a) 
of the Organic Act of Guam. In view of such dual jurisdiction it 
may be said that the officers and employees of the Court perform 
services both in the interests of the Federal Government and the 
government of Guam. Under the circumstances, and in the absence 
of any indication in the legislative history of the Organic Act or of 
the act of October 31, 1951, supra, that the Congress intended other- 
wise, the officers and employees of the District Court of Guam may be 
regarded as officers and employees of the government of Guam for 
the purposes of section 26 (c) of the act. 


[B-114260] 


Officers and Employees—Holding Two Positions—<Accept- 
ance of One “Office” Vacating Another 

Under the dual office holding prohibition provision in the act of July 31, 1894, 
a person employed in one agency who accepts a position with another agency is 


regarded as having vacated first position, and, therefore, is entitled to compen- 
sation for service rendered in the second postion. 


Comptroller General Warren to the Acting Public Printer, April 
14, 1953: 


Reference is made to your letter of March 13, 1953, requesting de- 
cision whether Raymond F. Cole, Jr., should be paid for 23 hours serv- 
ice as a Skilled laborer at $1.29 per hour under the facts therein stated. 

It is reported that Raymond F. Cole was given an indefinite ap- 
pointment as skilled laborer January 14, 1953, and worked eight hours 
January 14, four hours January 15, eight hours January 16, eight 
hours January 19, eight hours on January 20, a holiday, and seven 
hours on January 21; that information was received from the Depart- 
ment of the Army to the effect that said Raymond F. Cole had been 
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serving under an appointment in that agency since October 13, 1952, 
and had reported sick January 12, 1953, on which day he was carried 
as sick chargeable to annual leave; also, that he was carried as sick 
without pay January 13 through January 21, and returned to duty 
January 22, and separated for cause February 13. 

Since Mr. Cole has not been paid two salaries for the same period, 
the act of May 10, 1916, as amended 5 U.S. C. 58, is not for application. 
However, the per hour rate of $1.29 makes an annual rate in excess 
of $2,500, which requires consideration of the act of July 31, 1894, 28 
Stat. 205, 5 U. S. C. 62, which provides in pertinent part: 


Holding other lucrative office. No person who holds an office the salary or 
annual compensation attached to which amounts to the sum of two thousand 
five hundred dollars shall be appoirted to or hold any other office to which 
compensation is attached unless specifically authorized thereto by law * * *. 


In decision 20 Comp. Gen. 288, referred to by you, it was held by this 
Office, quoting from the syllabus: 


The rule that where the holding of two offices is forbidden by a constitutional] 
or statutory provision the acceptance of a second office is regarded as a resig- 
nation or relinquishment of the first office is not for application where a con- 
stitutional or statutory provision declares that persons holding one office shall 
be ineligible for another, the rule in this situation being that the prohibition 
incapacitates or disqualifies the incumbent of the first office from holding the 
second, and that an attempted appointment to the second is without legal effect. 


That decision is not applicable to the instant matter as there was for 
consideration in that case special statutory provisions prohibiting the 
appointment of any person as a conciliation commissioner while he 
was holding any office of profit under the laws of the United States. 
There appears rather to be for application the decision in 19 Comp. 
Gen. 751, holding that, under the act of July 31, 1894, the acceptance of 
a second office vacates the first. Applying the last mentioned decision 
to the case presented by you, the employee may be considered as hav- 
ing vacated his position with the Department of the Army when he 
accepted employment with your office. In the circumstances, the em- 
ployee appears to be entitled to payment for the services rendered. 


The claimant’s letter of March 7, 1953, enclosed with your letter, 
is returned. 


[B-113831] 


Officers and Employees—Suspension or Removal—Restora- 
tion—Compensation and Leave Rights 


An employee who, upon receipt of a reduction in force notice, was placed in a 
terminal leave status and at the conclusion thereof was furloughed and who, 
upon appeal to the Civil Service Commission, was ordered to be restored to duty 
and to be reimbursed for time lost, is entitled to compensation only from 
date of the expiration of his annual leave to date of restoration to duty, under 
the “back pay” provision of the act of June 10, 1948, and is not entitled to credit 
for leave accruals during the period of removal. 
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The compensation payable under section 6 (b) (3) of the act of August 24, 1912, 
as amended by the act of June 10, 1948, to an employee who, after having been 
erroneously removed due to a reduction in force, was reinstated in a lower grade 
than that held before his removal—prior position having been abolished while 
the employee was on terminal leave—should be computed upon the compensation 
of the grade he would have occupied on the date of separation from duty had the 
proper administrative action been taken in the first instance. 


Comptroller General Warren to T. W. Chappell, Office of Price 
Stabilization, April 15, 1953: 


By letter dated February 13, 1953, the Director, Budget and 
Finance Division, Office of Price Stabilization, file 2933/LKM, for- 
warded here your letter of February 5, 1953, file 0400/2930, together 
with enclosures, in which you request a decision as to the amounts 
properly payable on certain vouchers therewith submitted, stated in 
favor of Jethro S. Watson, an employee of the District Office of Price 
Stabilization, Charleston, West Virginia, covering the period Septem- 
ber 1 through December 1, 1952. 

It is stated in your letter that Mr. Watson was employed by the 
Office of Price Stabilization, as Business Analyst, GS-11, at the rate 
of $5,940 per annum; that on August 1, 1952, he was advised that his 
last day of active duty would be August 31, 1952; that he was placed 
in a terminal annual leave status effective September 1, 1952, through 
six hours on October 21, 1952; that he received payment for said 
period covering 268 hours of accumulated annual leave, one holiday, 
and 18 hours’ current accrued leave; that he was placed in a furlough 
(leave without pay) status, effective two hours on October 21, 1952, 
through April 30, 1953. 

Also, it is stated that Mr. Watson appealed his reduction in force 
separation as aforesaid to the Fourth Civil Service Region; that a 
decision was rendered in his favor in connection with which it was 
ordered that he be returned to duty and reimbursed for the time lost, 
less money paid him for annual leave and earned from other sources 
during said period; that in compliance with said order Mr. Watson 
was returned to duty on December 2, 1952, as Business Analyst, GS-9, 
at the rate of $5,810 per annum, for the reason that since his GS-11 
job had been abolished on August 31, 1952, his appeal was made for 
this GS-9 position, which was occupied by a nonveteran. 

Upon the basis of those facts, you present the following questions: 

1, Is the employee entitled to restoration pay covering the period, Septem- 
ber 1 through December 1, 1952, less the amount paid him for terminal leave 
and any moneys earned by him during this period, and should he be credited 


with 268 hours annual leave accumulated to his credit as of August 31, 1952? 
(See attached voucher, net amount $547.34.) 

2. Or, is he entitled to restoration pay for the period from two hours on Octo- 
ber 21 through December 1, 1952, less any moneys earned by him during this 
period? (See attached voucher, net amount $547.22.) 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 451 


3. If either of the above payments are made, should they be made at salary 
of $5,940 plus periodic pay increases to $6,140 on September 14, 1952, or at new 
salary of $5,810 when restored to duty? 


4. Would the employee be entitled to leave accruals covering the period of 
restoration pay in questions 1 and 2? 

In view of the ruling by the Civil Service Commission, there appears 
to be no question that the employee was restored to duty upon the 
ground that his removal from service was unwarranted, so as to 
qualify him for the compensation benefits of section 6 (b) (3) of the 
Act of August 24, 1912, as amended by the act of June 10, 1948, 5 
U.S. C. 652. However, it has been held by this Office that the annual 
leave taken by an employee immediately prior to separation from the 
service—even though due to reduction in force notice—is not part of 
a removal or suspension from the service under the above act. 28 
Comp. Gen. 333. The fact that the employee in this case entered a 
furlough status on October 21, 1952, after expiration of his annual 
leave, rather than being absolutely separated at the time would not 
make any material difference. Hence, the employee is entitled to 
compensation under such act only from the date of the expiration of 
his annual leave to the date of his restoration to duty, that is, from 
two hours on October 21, 1952, through December 1, 1952, less, of 
course, any amount earned through other employment during said 
period. 

With respect to the rate of compensation to be paid, you are ad- 
vised the employee is entitled to back pay computed upon the compen- 
sation of the grade (GS-9) he would have been occupying on Octo- 
ber 21, 1952, had proper administrative action been taken in the first 
instance. B-105222, December 12,1951. Also, it may be stated that 
the act of June 10, 1948, specifically excepts the “accumulation of 
leave” during the period of separation or suspension from the service 
for which compensation is allowable. 

The questions presented are answered accordingly. 

Upon the basis of the foregoing neither of the vouchers submitted, 
which are returned herewith, appear proper for certification. 


[B-114027} 


Transportation — Household Effects — Shipment by Em- 
ployee’s Trailer Towed by Hired Mover 


Personally owned house-trailers are not regarded as property which is within 
the purview of “household goods” or “personal effects” as used in Executive Order 
No. 9805, as amended, so that an employee who, on a permanent change of station, 
transported his household effects in his privately owned house trailer which was 
hauled by a hired trailer-mover whose charges for such service failed to indicate 
what amount, if any, the cost of transporting the trailer was increased because 
of the effects transported therein, is not entitled to reimbursement for the trans- 
portation of the household effects. 
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Comptroller General Warren to William L. Norfolk, National Labor 
Relations Board, April 15, 1953: 


Reference is made to your letter dated March 2, 1953, requesting a 
decision whether you may certify for payment the voucher therewith 
transmitted in favor of Loren P. Jones, administratively approved 
for $98.80, which represents expenses incurred in connection with a 
transfer of duty station, as evidenced by the receipted bill of Tweedy 
Trailer Sales for “transporting household” from Little Rock, Ar- 
kansas, to New Orleans, Louisiana. 

It appears that Mr. Jones and his wife traveled ~ automobile from 
Little Rock to New Orleans under Transfer Order No. 53-718, dated 
January 19, 1953, which changed his official station and provided in 
part “This authorization includes the cost of transporting your house- 
hold goods in accordance with existing rules and regulations applicable 
thereto.” The list of household effects indicates a weight of 1,500 
pounds (apparently estimated). The effects actually were trans- 
ported in Mr. Jones’ personally owned house-trailer which was hauled 
by the trailer sales firm, and an acceptable weight certificate has not 
been furnished. 

Personally owned house-trailers of employees are not regarded as 
property which is within the purview of “household goods” or “per- 
sonal effects” as used in Executive Order No. 9805, as amended. Also, 
it has been held that where the record does not indicate what amount, 
if any, the cost of transporting the trailer was increased because of 
effects transported therein, the costs attributable to the movement of 
such trailers cannot be considered as having been incurred as incident 
to the shipment of household goods or personal effects for which reim- 
bursement is authorized. B-112449, February 18, 1953, 32 Comp. Gen. 
367, and decisions cited therein. 

Accordingly, and since it is not evident from the present record that 
any of the expense incurred was for shipment of Mr. Jones’ household 
goods and effects, no amount may be authorized for payment on the 
voucher, which is returned herewith. 


[B-114397] 
Mileage—Leave of Absence—Temporary Duty 


An employee who traveled to another city for personal reasons over a weekend 
which involved no leave and who was requested to perform temporary duty at 
such place is not entitled to per diem for travel time or mileage allowance where 
no additional travel was involved by reason of the temporary duty, notwithstand- 
ing that leave was charged for the period of the return travel. 
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Comptroler General Warren to Frank L. Posey, Office of Price 
Stabilization, April 15, 1953: 


Reference is made to your letter of March 19, 1953 (1000/2920), for- 
warded here by letter of March’24, 1953 (2933/LKM), from the Di- 
rector, Budget and Finance Division, requesting decision whether you 
may certify for payment the reclaim voucher therewith transmitted in 
favor of Lanus E. Bauerfeind for $47.50, covering transportation and 
per diem suspended from D. O. Voucher No. 45403. 

It appears from your letter and the enclosures transmitted there- 
with that Mr. Bauerfeind was granted annual leave for November 3, 
1952, in order that he might travel from San Antonio, Texas, to Dal- 
las, Texas, for the purpose of being interviewed by Production and 
Marketing Administration officials for a position with that agency. 
He left San Antonio by privately owned automobile on Sunday, No- 
vember 2, 1952, in order to keep his appointment the following day. 
On Monday morning, before keeping his personal appointment, he 
stopped in to see Mr. Lee Thomas, Office of Price Stabilization Re- 
gional Enforcement Director, and during the course of their conver- 
sation Mr. Bauerfeind was requested to remain at the Dallas office 
for the remainder of that day and part of the next. Mr. Bauerfeind 
agreed to do this and, according to a statement in the record by Mr. 
Thomas, services were rendered from shortly after 8 a. m., November 
3. until about 1 p. m., November 4, with the exception of about 45 
minutes for attending to personal business. The record indicates that 
the claimant was charged with four (4) hours annual Jeave on No- 
vember 4, 1952. Travel Order No. OPS-1005-53-146, dated retroac- 
tively to November 1, 1952, authorized per diem only for the period 
beginning on or about November 2, 1952, and ending on or about 
November 4, 1952. The District Enforcement Director states that 
Mr. Bauerfeind “would not have been sent to Dallas by the Govern- 
ment under the circumstances.” Claim was made on D. O. Voucher 
No. 45403, for mileage at seven cents per mile from San Antonio to 
Dallas and return, amounting to $38.50, plus 214 days per diem at 
$9 per day, amounting to $22.50, or a total of $61. Of that sum the 
administrative office suspended $47.50, representing the entire mileage 
claimed, and one day’s per diem in lieu of subsistence. The District 
Director, the official who signed the travel order authorizing per diem, 
has disapproved the reclaim. 

Generally, an employee ordered to perform duty at the termination 
of a leave status is entitled to reimbursement only for the excess costs 
incurred incident to the temporary duty assignment, and this rule is 
also for application when the absence from headquarters is without 
charge to annual leave but involves non-workdays. See 31 Comp. 
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Gen. 509. The fact that the only leave charge made in this case was 
for the period of return travel on November 4, or subsequent to per- 
formance of the temporary duty, offers no basis for application of a 
different rule. As no additional travel was involved by reason of Mr. 
Bauerfeind’s performance of temporary duty, he is not entitled to any 
mileage allowance, and payment of per diem in lieu of subsistence is 
limited to the period from 8 a. m., November 3, to 1 p. m., November 
4, the time involved by the temporary duty assignment. Reimburse- 
ment to that extent was allowed on D. O. Voucher No, 45403. 

The reclaim voucher, which is returned herewith, may not be cer- 
tified for payment. 

[B-113776] 


Pay—Additional—Naval Reserve Officers of the Medical 
and Dental Corps—Service as Interns in Municipal Hospitals 


Naval Reserve Officer on active duty as an intern in a municipal hospital who 
is paid compensation for the performance of the service required of him as a 
Reserve officer on active duty receives the compensation incident to his duties 
for the benefit of the United States, and therefore, the compensation should be 
collected from the officer and covered into the Treasury as miscellaneous receipts. 


Assistant Comptroller General Yates to Edward L. Pinney, Jr., M. D., 
April 16, 1953: 


Further reference is made to your letter of February 1, 1953, re- 
questing review of that part of General Accounting Office settlement 
dated December 15, 1952, which disallowed your claim for refund 
of $876 which was checked in your pay account as representing com- 
pensation paid to you by the St. Louis City Hospital, St. Louis, 
Missouri, during the period July 1, 1949, to June 30, 1950, incident 
to your service as a Naval Reserve officer on active duty as an officer- 
intern at that hospital. 

The indicated checkage was effected in response to a request of the 
General Accounting Office dated April 29, 1952, based on decision 
of October 6, 1949, 29 Comp. Gen. 163, in which it was held that com- 
pensation paid by a private hospital to an officer-intern incident to 
services performed at such hospital in his official capacity as a Naval 
Reserve officer on active duty should be considered as received for 
the account and benefit of the Government and consequently should 
be collected from the officer and covered into the Treasury. You 
state the belief, however, that that decision held that officer-interns 
might legally accept compensation from hospitals whose funds are 
derived from the funds of a municipality and so is not authority for 
the checkage made against you, the St. Louis hospital being supported 
by municipal funds, 
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In the cited decision of October 6, 1949, reference was made to the 
provisions of 18 U. S. C., Supp. II, 1914 (act of June 25, 1948, 62 
Stat. 793), making it a criminal offense for an officer or employee 
of the Government to receive any salary in connection with his serv- 
ices from any source other than the United States Government “except 
as may be contributed out of the treasury of any State, county or 
municipality”. It would appear from the legislative history of that 
provision that the primary purpose of such exception was to permit 
the continuance of cooperative projects financed in part by the Fed- 
eral government and in part by local government. Granting, how- 
ever, that the strict construction required of a criminal statute would 
bring cases like the present one within the language of the exception, 
insofar as criminal prosecution might be involved, it does not follow 
that such exception had the effect of authorizing the retention of 
additional compensation from such sources contrary to generally 
recognized principles of existing law. 

The relationship between the Government and its officers, agents, 
and employees is, in many respects, not materially different from 
that found in private enterprise, and Government personnel are sub- 
ject to the application of the rules governing the compensation of 
officers, agents, and employees generally in the absence of statutory 
provision to the contrary. See 65 C. J. 1278. In the usual employer 
employee relationship it is well established that earnings of an em- 
ployee in excess of his regular compensation gained in the course 
of, or in connection with, his services belong to the employer. See 
Van Moy v. Willis, 14 So, 2d 185; Connelly v. Special Road and Bridge 
District No. 5, 126 So. 794; annotations in 18 ALR 907 and 71 ALR 
933; and 56 C. J. S., Master and Servant, Section 71. Similarly, an 
agent may be held accountable for profits in excess of his lawful 
compensation which he acquires during the course of the agency 
through agreements with third persons with whom he deals for the 
principal. See 3C. J. S. Agency, Section 165, and cases cited. Also, 
it is an established principle of law that a public office is a public 
trust and that the holder thereof may not use it directly or indirectly 
for a personal profit. See Village of Brookfield v. Pentis, 101 F. 2d 
516; Hulgan v. Gledhill et al, 61 SE 2d 473; Halliday et al v. Norfolk 
and Western Ry. Co. et al., 62 NE 2d 716. Moreover, long before 
October 6, 1949, this Office had held that quarters furnished an officer 
by an agency not a part of the United States Government but incident 
to his duties as an officer of such Government must be deemed as 
furnished on behalf of, and for the benefit of, the United States and 
not as an extra or additional emolument to the officer. See 21 Comp. 
Gen. 1065; 27 id. 479. And, in principle, it would seem to be imma- 
terial whether the thing of value furnished the officer on behalf of 
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the Government is quarters or money or some other right or item of 
property. 

Under such principles of law it would appear that inasmuch as 
you were on active duty as an officer of the Naval Reserve during 
the period July 1, 1949, to June 30, 1950, and received active duty 
pay and allowances in full from the Government for that service, 
the compensation received from the St. Louis City Hospital (which 
received the benefit of such services paid for by the Government) 
properly was considered as having been received for the account and 
benefit of the Government, even though it was not in violation of 
the said provision in the Criminal Code. 

On such basis the conclusion is required that the disallowance of 
your claim for refund of the $876 checked in your pay account was 
correct and, consequently, the settlement of December 15, 1952, is 
sustained. 

[B-108840] 


Compensation—Increases—Retroactive Salary Payments— 
National Guard Maintenance Personnel 

The provision in the Third Supplemental Appropriation Act, 1952, which permits 
agencies whose employees’ salaries are fixed by administrative authority to 
grant retroactive increases in compensation similar to those granted other 
employees by the act of October 24, 1951, is sufficiently broad to include National 
Guard maintenance personnel who are paid from Federal funds at salary rates 
which, while established by Adjutant Generals of the States, are under the 
control of the Secretary of the Army who is required by law to fix the salaries 
of such personnel. 


Comptroller General Warren to the Secretary of the Army, April 
20, 1953: 


Reference is made to letter of September 18, 1952, with enclosure, 
from the then Acting Secretary of the Army, requesting reconsidera- 
tion of Office decision of May 22, 1952, B-108840, to Colonel J. W. 
McManus, F. C., Finance Officer, United States Army, wherein it was 
held that the payment of supplemental civilian pay roll vouchers cov- 
ering retroactive compensation increases to certain NGM maintenance 
personnel of the North Carolina National Guard was unauthorized. 

In a statement enclosed with the above letter, reference is made to 
the fact that maintenance personnel of the National Guard (caretak- 
ers) have long been regarded for many purposes as employees of the 
States rather than the Federal Government. 19 Comp. Gen. 326; 21 
id. 305; 22 id. 864; B-100299, March 9, 1951. Also, it is pointed out 
that, as State employees, their actual rate of pay is established by the 
Adjutant Generals of the various States in accordance with State laws 
and regulations subject to the maximum pay schedules fixed by the 
Department of the Army (NGR 75-16-6). Because of such circum- 
stances, it apparently is the view of the Department of the Army that, 
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since the employees are not Federal employees, the funds from which 
they are paid are not subject to the restrictions normally applicable to 
Federal appropriations, and that the action of The State Adjutant 
General in this case in awarding retroactive compensation not in ex- 
cess of the maximum pay schedules established by the Department of 
the Army effective July 1, 1951, was an administrative act of the State 
which, in the absence of fraud or violation of the regulations govern- 
ing the applicable funds, should not be questioned. 

For many years the funds authorized and appropriated by the 
United States for the support of the National Guard have been sub- 
jected to various forms of control by the Federal Government. The 
sections of the National Defense Act of 1916, as amended, pertaining 
to the National Guard, which are codified in Title 32, United States 
Code, as well as the annual appropriation acts for the National Guard, 
specifically spell out the purposes for which National Guard funds 
shall be available and the manner in which they shall be disbursed. 
For instance, section 67 of the National Defense Act of 1916, 32 U.S. C. 
49, authorizing the appointment of officers of the National Guard to 
act as property and disbursing officers, states that they shall be re- 
garded as property and disbursing officers of the United States; and 
it is provided that the property and disbursing officers will account for 
all property and funds belonging to the United States and will render 
through the Department of the Army such accounts of Federal funds 
entrusted to them for disbursement as may be required by the General 
Accounting Office. 

As a further control of National Guard funds, section 110 of the 
National Defense Act of 1916, as amended, 32 U.S. C. 154, provides 
that all amounts appropriated for drill pay shall be disbursed and 
accounted for by the officers and agents of the Finance Department of 
the Army. In recent years the National Guard regulations (50-13) 
have provided that the United States property and disbursing officer 
will not receive and disburse National Guard funds in his own name 
but will act as agent for a designated finance officer of the United 
States Army. 

In addition to the foregoing, this Office has rendered advance 
decisions to United States property and disbursing officers and finance 
officers (disbursing officers) of the United States Army on many 
questions involving expenditures from National Guard funds. 

In view of the degree of control exercised by the Federal Govern- 
ment with respect to National Guard funds, this Office perceives no 
sound reason why the rule against the use of Federal funds generally 
for making retroactive increases in compensation should not likewise 
be regarded as applicable to retroactive increases in compensation to 
civilian employees of the National Guard. It is interesting to note 
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from the files submitted here that the salaries of the civilian employees 
of the National Guard apparently are assimilated to the salaries of 
regular employees of the United States whose salaries are fixed by 
the Classification Act of 1949, 63 Stat. 802, and that the proposed 
compensation increases to the National Guard employees, here involved, 
resulted from the increases granted to the former class of employees 
by Public Law 201, approved October 24, 1951, 65 Stat. 612. 

Shortly after the enactment of Public Law 201, this Office ruled 
that employees of certain agencies whose salaries were fixed by ad- 
ministrative authority rather than under the Classification Act of 
1949, did not come under the provisions of such act authorizing retro- 
active increases in salary back to July 1, 1951. B-106525, November 
20, 1951; B-106332, November 6, 1951 (31 Comp. Gen. 163), and 
others. Subsequently, there was included in the Third Supplemental 
Appropriation Act, 1952, Public Law 375, 66 Stat. 120, the following 
provision : 

Appropriations or other funds made available by this or any other Act for 

personal services during the fiscal year 1952 shall be available for pay increases, 
comparable to those provided by Public Law 201, approved October 24, 1951, 
granted by administrative action pursuant to law: Provided, That such pay 
increases may be made retroactively effective on the same basis as if they had 
been authorized by said law: * * * 
As is apparent from its terms, that provision permitted the various 
agencies, where the salaries of employees were fixed by administrative 
authority, to process retroactive increases in compensation similar to 
those granted by Public Law 201. 

The retroactive increases in compensation proposed to be granted 
to National Guard maintenance personnel are in many respects, as 
previously indicated, the same as those authorized under the provi- 
sions of the Third Supplemental Appropriation Act. Moreover, it 
should be mentioned that under 32 U. S. C. 42, the Secretary of the 
Army is required to “fix the salaries of all caretakers and clerks au- 
thorized to be employed, and shall also designate by whom they shall be 
employed.” While the Adjutant Generals of the States are permitted 
under the National Guard regulations to establish salary rates for 
such personnel up to the maximum rates fixed by the Department of 
the Army, nevertheless, any action of the Adjutant Generals of the 
States in that regard is deemed to be as agents of the Secretary of the 
Army. Accordingly, it is concluded that the provisions of such appro- 
priation act are sufficiently broad to include the maintenance per- 
sonnel (caretakers) of the National Guard and this Office no longer 
will interpose any objection to the retroactive increases in salary to 
civilian employees of the North Carolina National Guard similar to 
those authorized under Public Law 201, supra. 

The pay rolls submitted here by Colonel J. W. McManus, Finance 
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Officer, U. S. Army, are being returned to him with advice that such 
rolls may be certified for payment, if otherwise correct. 


[B-113447] 


Pay — Retired — Disability Retirement Pay — Disability 
Found to Exist Prior to Physical Examination for Promotion 


An officer who was admitted to a naval hospital while suffering from a disease 
and who was subsequently found fit for full duty by a medical survey board prior 
to being selected for promotion, but who on appearing before a board of medical 
examiners in connection with such promotion was found not qualified by reason 
of said disease and whose subsequent disability retirement was for the same 
disease, may not be advanced, under section 402 (d) of the Career Compensation 
Act of 1949, to the grade for which selected and receive the retired pay of 
that grade. 

An officer, selected for a temporary promotion whose eligibility for such pro- 
motion was not required to be based upon cumulative years of service or years 
of service in rank, grade, or rating, who during a physical examination was 
found not qualified for promotion by reason of a physical disability, and who was 
subsequently transferred to the retired list by reason of the disability, may not, 
under section 402 (d) of the Career Compensation Act of 1949, be advanced to 
the grade for which selected and receive the retired pay of that grade. 


Assistant Comptroller General Yates to Commander N. Grauel, 
Department of the Navy, April 20, 1953: 


There has been received by letter dated January 13, 1953, of The 
Judge Advocate General of the Navy, your letter of November 20, 
1952, requesting decision as to whether, in view of the circumstances 
hereinafter stated, Lieutenant James E. Eller, U. S. Navy, retired, 
is entitled to receive retired pay based on the rank of lieutenant 
commander. 

It appears that the officer was admitted to the U. S. Naval Hospital, 
Yokosuka, on October 18, 1951, and that he was transferred on Novem- 
ber 2, 1951, to the U. S. Naval Hospital, Oakland, California, where he 
reported on November 7, 1951, with the diagnosis “Hypertensive, 
cardiovascular disease, benign 4930.” On January 22, 1952, he ap- 
peared before a board of medical survey which found that he was fit 
for full duty and upon approval of such finding by the Bureau of 
Medicine and Surgery he was returned toa full duty status on February 
2, 1952. Alnav 4, dated January 29, 1952, authorized the temporary 
appointment of Lieutenant Eller, among other officers, to the rank of 
lieutenant commander, effective February 1, 1952, in conformity with 
the provisions of the act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 
350-350}, subject to meeting the physical and other qualifications 
prescribed in such cases. 

On February 20, 1952, Lieutenant Eller appeared before a board of 
medical examiners to determine his fitness for such promotion and that 
board is reported to have found that he was “not qualified for promo- 
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tion by reason of hypertensive cardiovascular disease and essential 
hypertension.” However, a waiver of said physical disability was 
recommended in view of the fact that the board of medical examiners 
further found that there had been “no significant change, except slight 
rise in blood pressure, since appearance before a Board of Medical 
Survey on 22 January 1952.” Thereafter the Chief, Bureau of Medi- 
cine and Surgery advised the Chief of Naval Personnel, under date 
of April 1, 1952, that it was considered “the defects noted * * * are 
not sufficient to disqualify the subject officer for the performance of his 
duties and for promotion.” Based on the foregoing recommendation, 
the Chief of Naval Personnel, by letter of April 7, 1952, authorized the 
Officer in Charge, U. S. Naval Advanced Base, Tactical Training 
Center, Davisville, Rhode Island, to deliver to Lieutenant Eller his 
temporary appointment as a lieutenant commander, providing that the 
subject officer was considered by his commanding officer as mentally, 
morally, and professionally qualified. 

However, the record shows that on April 4, 1952, Lieutenant Eller 
was admitted to the U. S. Naval Hospital, Newport, Rhode Island, 
with diagnosis of “hypertensive cardiovascular disease” and it is 
stated that he did not return to a duty status prior to the date, August 
1, 1952, of his transfer to the disability retired list. Your letter fur- 
ther discloses that Lieutenant Eller was “in a patient status” at the 
time the notification of April 7, 1952, from the Chief of Naval Per- 
sonnel was received and hence that his temporary appointment to the 
rank of lieutenant commander was suspended. Accordingly, you 
request to be advised whether he is entitled to receive retired pay based 
upon the rank of lieutenant commander. 

In decision of August 30, 1951, B-—103324, to which reference is 
made in your letter, the evidence there of record showed that while 
hospitalized for a physical disability—which later constituted the 
basis for his disability retirement—the officer there concerned was rec- 
ommended, among others, for promotion from lieutenant (jg) to 
lieutenant by a Navy line selection board. The facts in that case did 
not indicate that the officer was ordered or that he ever appeared before 
a medical examining board for a physical examination to determine 
his fitness for such promotion; but the record did show that he ap- 
peared before a physical evaluation board to determine his fitness to 
remain on active duty and that as a result of the findings of said physi- 
cal evaluation board, his retirement on account of said physical dis- 
ubility was approved, effective April 1,1950. Since the officer’s physi- 
cal disability for which he was retired was not found to exist as the 
result of a physical examination given in connection with effecting 
his proposed promotion the conclusion was required that he did not 
come within the scope of the fifth proviso contained in section 402 (d) 
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of the Career Compensation Act of 1949, 63 Stat. 818, 37 U. S. C. 
272 (d). Hence, it was held that he was not entitled to receive re- 
tired pay based on the higher rank of lieutenant. The facts in the 
decision of August 26, 1952, B-103063, 32 Comp. Gen. 104, also referred 
to in your letter, showed that the officer there concerned, a lieutenant 
commander in the United States Navy, was admitted to a naval hos- 
pital in the month of September 1949, with the diagnosis “pituitary 
basophilism”—the disease for which he ultimately was retired—prior 
to the date that he was selected for promotion to the rank of com- 
mander by Selection Board report approved November 1, 1949. The 
record in that case further showed that on January 18, 1950, he ap- 
peared before a clinical board, which board recommended his appear- 
ance before a physical evaluation board to determine his fitness to 
remain on active duty. However, prior to appearing before such 
physical evaluation board he was examined on January 26, 1950, by a 
board of medical examiners to determine his fitness for promotion to 
the rank of commander and that board found him not physically 
qualified for such promotion. On the following day, January 27, 
1950, he appeared before a physical evaluation board and, on the basis 
of the findings of said physical evaluation board, he was placed on 
the retired list of the Navy by reason of permanent physical disability, 
effective April 1, 1950. It will be noted from the facts above related 
that when the officer was examined by the board of medical examiners 
on January 26, 1950, to determine his fitness for promotion, his physi- 
cal disability, on account of which he subsequently was retired, was 
elready a matter of record. Hence, as stated in said decision, it could 
not reasonably have been concluded that said physical disability had 
been found to exist as a result of a physical examination given in 
connection with affecting a promotion within the scope of the fifth 
proviso in section 402 (d), supra. 

Apparently it is believed that Lieutenant Eller’s case may not come 
within the purview of either of the two decisions, above referred to, 
for the reason that although the physical disability for which he has 
been retired is shown to have been of record as of November 7, 1951, 
he was returned to a full duty status on February 2, 1952, as “fit for 
full duty” and thereafter was found not to be physically qualified 
for promotion by the board of medical examiners on February 20, 
1952, on account of the same physical disability. 

Section 402 (d) of the Career Compensation Act of 1949, supra, 
superseding prior inconsistent provisions of law—see decisions of 
August 30, 1951, and August 26, 1952, above referred to—is in perti- 
nent part as follows: 

* * * a member of the uniformed services who is retired pursuant to the 


provisions of this title, shall be entitled to receive disability retirement pay com- 
puted, at his election, by multiplying an amount equal to the monthly basic pay 
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of the rank, grade, or rating held by him * * * at the time of his retirement * * * 
by (1) a number equal to the number of years of active service to which such 
member is entitled under the provisions of section 412 of this title, multiplied 
by 2% per centum, or (2) the percentage of his physical disability * * * at the 
time of retirement, * * * Provided further, That if the physical disability en- 
titling such member to disability retirement pay is found to exist as a result 
of a physical examination given in connection with effecting a permanent pro- 
motion or a temporary promotion where eligibility for such temporary promotion 
was required to have been based upon cumulative years of service or years of 
service in rank, grade, or rating, the disability retirement pay of such member 
shall be based upon the basic pay of the rank, grade, or rating to which such 
member would have been promoted but for such disability, if such rank, grade, 
or rating is higher than any other rank, grade, or rating upon which such pay 
is herein authorized to be computed and which such member would have been 
entitled to receive if serving on active duty in such rank, grade, or rating: * * * 


Under the foregoing provisions of law, if the physical disability 
which entitles a member of the uniformed services to disability retire- 
ment pay is “found to exist” as a result of a physical examination 
given in connection with effecting a permanent promotion or a tempo- 
rary promotion where eligibility for such temporary promotion was 
required to have been based upon cumulative years of service or years 
of service in rank, grade, or rating, the disability retirement pay of 
such member is required to be based upon the basic pay of the rank, 
grade, or rating to which such member could have been promoted but 
for such disability if such rank, grade, or rating is higher than any 
other rank, grade, or rating upon which such pay is therein authorized 
to be computed and which such member would have been entitled to 
receive if serving on active duty in such rank, grade, or rating. The 
facts above set forth disclose that Lieutenant Eller’s physical dis- 
ability, which entitles him to disability retirement pay, existed and 
was of record when he reported to the U. S. Naval Hospital, Oakland, 
California, on November 7, 1951. The subsequent finding by a board 
of medical survey on January 22, 1952, that he was then fit for full 
duty—while indicating that Lieutenant Eller’s physical condition had 
improved to the extent that his return to full duty status on February 
2, 1952, was authorized—does not negative the existence and record of 
said physical disability prior to February 20, 1952, the date on which 
he appeared before a board of medical examiners for physical exami- 
nation to determine his fitness for temporary promotion to the rank 
of lieutenant commander. In that connection it may be noted that 
the board of medical examiners in finding that Lieutenant Eller was 
not qualified for promotion by reason of “hypertensive cardiovascular 
disease and essential hypertension” based its recommendation for 
waiver of such physical disability upon the fact that there had been 
“no significant change, except slight rise in blood pressure, since ap- 
pearance before a Board of Medical Survey on 22 January 1952.” 
Accordingly, inasmuch as Lieutenant Eller’s physical disability which 
entitles him to receive disability retirement pay is shown to have been 
of record prior to February 20, 1952, date of his appearance before a 
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board of medical examiners to determine his fitness for promotion, 
the said physical disability may not be viewed as having been found 
to exist as a result of a physical examination given in connection with 
effecting a permanent or temporary promotion, and, therefore, Lieu- 
tenant Eller’s status does not come within the scope of the fifth 
proviso of section 402 (d) of the Career Compensation Act of 1949, 
supra. Moreover, aside from the foregoing, it does not appear that 
Lieutenant Eller’s eligibility for temporary promotion, under the act 
of July 24, 1941, supra, was required to have been based upon cumula- 
tive years of service or years of service in rank, grade, or rating. 
Hence, even if his physical disability had been found to exist during 
the physical examination given to determine his fitness for temporary 
promotion, there would be presented no proper basis on which to grant 
him the benefits of the said fifth proviso. 

Accordingly, it is concluded that the subject officer is entitled to 
the retired pay of a lieutenant only. 


[B-113967] 


Compensation—Rates—Position Reallocations 


Administrative actions which established salary rates lower than permitted by 
Federal Employees Pay Regulations for positions which were allocated to lower 
grades upon post audit by the Civil Service Commission, and which were proper 
at the time taken, may not be disturbed now so as to allow employees holding 
such positions the higher salary rates on the basis that rates were established 
pursuant to departmental instructions which were based upon an erroneous 


administrative interpretation of the regulations and the decision of this Office 
published in 30 Comp. Gen. 319. 


Comptroller General Warren to the Secretary of the Interior, April 
20, 1953: 


Reference is made to the Administrative Assistant Secretary’s 
letter of February 25, 1953, requesting a decision whether, under 
the facts and circumstances hereinafter related, the salary rates estab- 
lished administratively, in accordance with then existing departmental 
instructions, and as a result of allocations to lower grades upon post 
audits by the Civil Service Commission, now can be reestablished 
upward. 

It is stated that at the time the salary rates here involved were 
established it was departmental policy to follow the highest previous 
rate rule of section 25.103 (b) of the Federal Employees Pay Regula- 
tions issued by the Civil Service Commission pursuant to section 802 
(a) of the Classification Act of 1949, 63 Stat. 959. The policy, set 


forth in departmental supplement dated March 25, 1949, reads, as 
follows: 


The Department favors the policy of minimizing so far as practicable 
reduction in pay of affected employees. 
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It is stated further that, based upon an apparent erroneous adminis- 
trative interpretation of the regulations—presumably 25.103 (b)— 
and decision of this Office published in 30 Comp. Gen. 319, depart- 
mental instructions were issued, PM Memorandum No. 267, Supple- 
ment 3, July 17, 1952, wherein the salary step to be allowed when a 
position is downgraded as a result of a post audit was based upon 
“total waiting period in both grade levels of the position.” The 
examples set forth in your letter show that in cases processed both 
prior and subsequent to the administrative regulation the salary al- 
lowed upon demotion or downgrading as a result of a post audit was 
based upon waiting time, and resulted in a lower salary rate than 
would have been allowed under the highest previous rate rule of 
section 25.103 (b) of the civil service regulations. 

It is stated that upon the amendment of section 25.103 (b), supra, 
effective August 5, 1952, by the Civil Service Commission, and based 
upon the decision of this Office dated November 6, 1952, B-110864, 
revised instructions were issued, PM Memorandum No. 267, Supple- 
ment 4, dated December 23, 1952, under which the employees could 
have received the maximum rate authorized by the highest previous 
rate rule. It is further stated that the positions listed were allocated 
to the grades initially accorded them in compliance with the then 
existing classification standards and procedures; that the Civil Service 
Commission was not consulted regarding the initial allocation action, 
and the Commission had not placed them in lower grades or officially 
informed the Department that they belonged in lower grades, as pro- 
vided in section 25.103 (b) (2) of the amended pay regulations and 
the Office decision cited by you. 

Section 25.103 (b) (1), which was in force and effect during the 
period covered by the cases here involved, reads, in pertinent part, 
as follows: 


* * * An employee who is * * * demoted may be paid at any scheduled rate 

for his grade which does not exceed the employee's highest previous rate. If 
the employee’s highest previous rate falls between two scheduled rates of the 
new grade, he may be given the higher rate. * * * 
Under the provisions thereof the action by the administrative office 
in fixing the salary rate, when an employee is demoted or downgraded, 
is discretionary, being mandatory only to the extent that the employ- 
ee’s salary cannot exceed his highest previous rate and must be at 
one of the steps or rates, in the grade finally assigned, as established by 
the Classification Act of 1949, as amended, 63 Stat. 954. 

Since the original administrative actions were properly taken at 
the time, in accordance with the discretionary authority and the then 
existing regulations, no proper basis exists for disturbing said actions. 
Your questions must therefore be answered in the negative. 
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[B-114017] 


Compensation—Rates—Erroneous Promotions—Refund 
Requirements—Effective Date 


An employee who was demoted two grades after an erroneous four grade pro- 
motion, which was prohibited by the promotion restriction of section 1310 (c) 
of the act of November 1, 1941, as amended (Whitten Amendment), may not 
be paid at a rate in the demoted position above the minimum of that grade 
on the basis of a higher salary while in the higher grade position, also the em- 
ployee should refund the difference between the amount actually received in the 
higher grade and the proper salary rate of the lower grade. 

Comptroller General Warren to the Administration of Veterans 


Affairs, April 20, 1953: 


Reference is made to your letter dated February 27, 1953, request- 
ing consideration and decision on certain questions involving the ap- 
plication of section 1310 (c) of the act of November 1, 1951, 65 Stat. 
758, as amended by the act of June 5, 1952, 66 Stat. 122—which sec- 
tion is referred to as the Whitten Amendment. 

It is reported that, through a misunderstanding, action was taken 
by your Administration to appoint and promote an employee from 
a grade GS-3 position in the Department of the Army to a grade 
GS-7 position, $4,205 per annum, in the Veterans Administration but 
that, upon review thereof by the Civil Service Commission, it was 
determined that, since the promotion of four grades was prohibited 
under the restriction on promotions contained in the above act and 
the Commission’s regulations issued pursuant thereto, the employee 
should be separated or placed in a position not higher than GS-5. 
In view thereof, the employee was demoted to a GS-5 position at 
the top of the grade, or $4,160 per annum, effective January 18, 1953. 

Your letter refers to the provision added by the amendment of 
June 5, 1952, to section 1310 (c) of the act of November 1, 1951, 
supra, which states that the Civil Service Commission may authorize 
promotions (without regard to number) in order to avoid undue 
hardship or inequity in individual cases of meritorious nature. By 
reason of that provision you desire answers to certain questions which 
depend on whether the Civil Service Commission may or may not 
approve a promotion to GS-7 for the employee here involved—such 
as the date the Commission would be authorized to make the pro- 
motion retroactive, the amount to be refunded by the employee in the 
event the promotion could not be retroactive, etc. 

You may be advised that the portion of the questions regarding 
the authority of the Civil Service Commission to make the promo- 
tion retroactive under the related circumstances would appear to be 
a matter for submission to that agency in the first instance rather 
than to this Office. In other words until the Civil Service Com- 
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mission decides that it has authority to act favorably respecting the 
retroactive promotion of the employee, there properly is no question 
for decision by the General Accounting Office. The only matters 
contained in your letter which may be considered at this time relate 
to the proper salary rate of the employee upon being placed in grade 
GS-5 together with the effective date thereof, and the amount proper 
for refund assuming that the Civil Service Commission will refuse 
to take cognizance of the situation as a “hardship case” under section 
1310 (c), supra. In the absence of the employee having attained a 
salary rate of $4,160 or higher in some other position as defined in 
section 25.101 of the Commission’s regulations, there would be no 
authority for using the salary rate paid to the employee in the GS-7 
position—a position to which he was not legally entitled—in fixing 
his salary rate in grade GS-5 above the minimum of that grade. 
With respect to the effective date of the appointment to GS-5 it may 
be stated that this Office would not object to making such appoint- 
ment or demotion effective as of the date the employee otherwise is 
determined to have become eligible for promotion from GS-3 to 
a GS-5 under the Commission’s regulations (section 8.109). The basis 
for that view is that it may be assumed that the employee would have 
been appointed to GS-5 on the date of transfer to your Administra- 
tion or as soon thereafter as he became eligible for a two-grade ad- 
vance. The difference between the amounts actually paid to the em- 
ployee in GS-7 as well as GS-5, and the proper salary rate of GS-5 
from the effective date thereof, as fixed and determined in accordance 
with the foregoing is required to be refunded. 


[B-114283] 


Contracts—F. O. B. Deliveries—Government—Liability— 
Contract Price Adjustment 

Contractor, whose contract for furnishing supplies “for delivery, f. 0. b. Common 
Carrier Contractor’s Plant” provided for delivery at nearest rail facility if rail 
shipment was specified and who at the direction of the Government delivered 
supplies from his plant site where only common carrier trucks are available to 
nearest railhead, ten miles distant, is entitled to have contract adjusted pursuant 
to “Changes Clause” of the contract to cover the expenses incurred in delivering 
the supplies to railroad cars over the cost of loading on the common carrier 
trucks. 

Comptroller General Warren to the Secretary of the Army, April 
20, 1953: 


Reference is made to the Undersecretary’s letter dated March 15, 
1953, with enclosures, requesting an advance decision as to the propri- 
ety of payment of Invoices Nos. 4291 and 4292 of the Algonac Manu- 
facturing Company, Algonac, Michigan, covering costs of transporta- 
tion from its plant at Algonac, Michigan, to Marine City, Michigan, 
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of certain supplies furnished under contract No. DA-20-113-ORD- 
10179. It is understood that similar questions may arise under 19 
other current contracts with the same contractor, containing identical 
provisions as to delivery point. 

From the record furnished it appears that award of the cited con- 
tract was made on Standard Form 33 (November 1949) on June 20, 
1952, on the contractor’s bid, in accordance with the terms of the 
invitation, for furnishing the specified items “for delivery, f. o. b. 
Common Carrier Contractor’s Plant.” Under Article 32, “F. O. B. 
Point,” there was checked “b. F.O. B. COMMON CARRIER, CON- 
TRACTOR’S OR SUBCONTRACTOR’S PLANT.” 

Article 33, “INSPECTION AND ACCEPTANCE,” contained the 
following : 


ec. When delivery is to be F. O. B. Common Carrier, Contractor’s or subcon- 
tractor’s plant, final inspection and acceptance of items will be at Contractor’s 
or subcontractor’s plant and shipment will be made on Government Bill of Lading 
by rail or truck as specified. Contractor will make delivery at nearest rail 
facility if rail shipment is specified. 

Algonac, Michigan, where the contractor’s plant is located, is not 
on a railroad, the nearest rail facilities being at Marine City, Michi- 
gan, ten miles distant. The plant is served by common carriers by 
truck, and it is indicated that shipments on previous Government con- 
tracts have been made uniformly by truck. However, upon a com- 
parison between truck and rail rates to destinations desired, the con- 
tracting officer in the instant case directed the contractor to deliver 
the supplies to rail cars at Marine City. Under vigorous protest that 
transportation from its plant to Marine City was not required by the 
contract and would be at the expense of the Government, the con- 
tractor complied with these directions and submitted the subject 
invoices to obtain reimbursement for the cost involved. 

It is the conclusion of the contracting officer and the Detroit Ord- 
nance District that the above-quoted provision of Article 33c of the 
contract “is clear and unambiguous and that under this provision the 
Contracting Officer may require that shipment be made on Government 
Bill of Lading by rail from the nearest rail facility.” The contractor 
contends on the contrary that the requirement of rail shipment from 
Marine City is inconsistent with the contract provision for delivery 
f. o. b. common carrier, contractor’s plant, and therefore varies the 
contract price and terms, 

As stated in your submission, the basic issues are “whether (1) 
parties to the contract intended the F. O. B. point to be limited to 
‘contractor’s or subcontractor’s plant,’ (2) the terms and conditions 
are inconsistent so as to be construed strictly against the Government, 
(3) and whether the Changes Clause in the contract permits the Con- 
tracting Officer to authorize legally costs of transportation from 
Algonac to Marine City in the form of an equitable adjustment.” 
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On the first question, it is a fundamental principle where the lan- 
guage is clear and explicit there is no call for construction, and inquiry 
into the intention of the parties is not required. Calderon v. Atlas 
SS Co., 170 U. S. 272, 280. In the contract here in question, the de- 
livery terms are clearly expressed, and no ambiguity appears unless 
the provisions of article 33c are necessarily repugnant thereto. All 
provisions of a contract are to be construed together, and must if pos- 
sible be so interpreted as to harmonize with each other and to avoid 
repugnancy or inconsistency. 12 Am. Jur. 773; Bank of Commerce 
& Trust Co. v. Northwestern Mutual Life Ins. Co., 160 Tenn. 551, 
26 S. W. 2d 135, 68 A. L. R. 1380. 

Even when viewed alone, Article 33c does not appear clearly to 
provide that the Government has a right to require shipment by rail 
or truck at its discretion. The language is, “shipment will be made 
* * * by rail or truck as specified;” also that Contractor will deliver 
to nearest rail facility “if rail shipment is specified.” The most natu- 
ral understanding of the phrase “if specified” would be that it referred 
to the terms of shipment specified elsewhere in the contract. When 
it is found that this entire article is a portion of a printed form, 
whereas elsewhere in the form used the delivery terms are left blank 
to be filled in for each individual contract, this understanding is 
strengthened. Where the delivery terms are “f. 0. b. common carrier,” 
at a certain point, and both rail and truck common carriers are avail- 
able at that point, Article 33c may be construed as authorizing the 
Government to specify one or the other ; but if only one form of carrier 
is available at the named point specification of another form at a 
different point would be clearly in conflict with the contract terms of 
delivery. 

Considering also the provisions of Article 23, that “Unit prices will 
include * * * transportation charges to F. O. B. point” it is con- 
cluded that the contractor could not properly be required under the 
contract to bear the expense of transportation from Algonac, where 
common carrier transportation was available, to Marine City, in order 
to make use of another form of common carrier. See Farmers Cotton 
Oil Co.v. T. H. Brooke & Co., 14 Ga. App. 778, 82 S. E. 372, where it 
was held that under a contract for delivery f. o. b. cars the buyer 
could not select one of several rail lines available at the place where 
the seller’s mill was located in the absence of an express reservation 
of the right to do so. See also Washington Electric Cooperative v. 
Norry Corporation, 193 F. 2d 411. 

Accordingly, you are advised that the contractor’s expenses incurred 
in delivering the supplies to cars at Marine City, over and above its 
cost of loading on common carrier trucks at Algonac, are properly 
for equitable adjustment under the “Changes” article of Standard 
Form 32 incorporated in the contract. 
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[B-113687] 


Transportation—Household Effects—Weight Limitations— 
New Appointees and Transferees Assigned to Duty Overseas 
The maximum weight limitation in section 17 of Executive Order No. 9805, 
promulgated under the Administrative Expenses Act of 1946, on the shipment 
of household effects of employees assigned to duty overseas is applicable to new 
appointees as well as transferred employees. 

Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, April 21, 1953: 


Reference is made to letter of February 3, 1953, from the former 
Administrator, pertaining to the case of Richard A. Shankey, an over- 
seas employee of the Public Housing Administration, wherein there 
is submitted for consideration the question of the applicability of the 
maximum weight limitation contained in section 17 of Executive 
Order No. 9805, promulgated under Public Law 600, 79th Congress, 
approved August 2, 1946, 60 Stat. 806, to the transportation of the 
household effects of a new appointee. 

Effective September 11, 1950, Mr. Shankey, a resident of Haver- 
straw, New York, was appointed to a position in San Juan, Puerto 
Rico, with the Public Housing Administration. In consideration of 
the payment of his traveling expenses and the expenses of transporta- 
tion of his dependents and household effects, the employee agreed in 
writing to remain in service with the Public Housing Administration 
at Puerto Rico for a period of one year. The agreement provided for 
reimbursement of the cost of transportation of household effects “in 
accordance with the provisions of Executive Order No. 9805 and Sup- 
plements thereto.” Mr. Shankey transported 12,270 pounds of house- 
hold effects from Haverstraw to San Juan, 3,520 pounds in excess 
of the maximum weight allowance of 8,750 pounds prescribed by sec- 
tion 17 of Executive Order No. 9805. As the total cost of the ship- 
ment, $1,769.25, was administratively paid, Mr. Shankey was requested 
to reimburse the Public Housing Administration the prorated cost 
of the excess weight, that is $507.20. Mr. Shankey denies liability 
and questions the legality of the application of the maximum weight 
limitation to his case. He contends that, unlike the case of a trans- 
ferred employee—involving section 1 of Public Law 600, 60 Stat. 
806—there is no statutory basis for a weight limitation in the case of 
a new appointee for overseas duty, the transportation of whose house- 
hold effects is authorized by section 7 of the act, 60 Stat. 808. 

The administrative doubt as to the applicability of section 17 of 
Executive Order No. 9805 to the present case appears to arise from 
a decision of April 1, 1948, 27 Comp. Gen. 567, wherein it was held, 
that section 4 of Executive Order No. 9805—requiring that the au- 
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thorization for travel and transportation expenses be in the order 
directing travel—should not be applied to a section 7 situation. 

Section 1 of Public Law 600 provides in subsection (a) that under 
such regulations as the President may prescribe a civilian officer or 
employee of the Government transferred from one official station to 
another or between departments may be allowed the expenses of 
transportation of his household effects not exceeding 7,000 pounds if 
uncrated or 8,750 pounds if crated. 

Section 7 of the act provides as follows: 

Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their posts 
of duty outside continental United States to the places of their actual residence 
at time of assignment to duty outside the United States: Provided, That such 
expenses shall not be allowed new appointees unless and until the person 
selected for appointment shall agree in writing to remain in the Government 
service for the twelve months following his appointment, unless separated for 
reasons beyond his control. In case of a violation of such agreement any moneys 
expended by the United States on account of such travel and transportation 
shall be considered as a debt due by the individual concerned to the United 


States. This section shall not apply to appropriations for the Foreign Service, 
State Department. 


The effect of section 7 of Public Law 600 is to confer upon the 
departments the authority, to be exercised in accordance with regula- 
tions to be prescribed by the President, to use their appropriations for 
certain expenses, including transportation of household effects of new 
appointees for overseas duty. The object of the section, as disclosed 
by the legislative history, by making appropriations available for the 
purpose indicated, was to create an exception to the general rule that 
an employee must bear the expense of reporting to his first duty sta- 
tion and of returning to his home or place of engagement upon separa- 
tion from the service. See Senate Report No. 1636, 79th Congress, 2d 
Session, on H. R. 6533. It does not appear from the legislative his- 
tory that the question of a weight limitation in connection with sec- 
tion 7 was specifically raised or considered. What little there is in 
the legislative history however does indicate that it was assumed that 
the benefits to be conferred under section 7 were essentially those of 
section 1. See testimony of Mr. Lawton, Bureau of the Budget, page 
27, Hearings on H. R. 4586 before Committee on Expenditures in the 
Executive Departments, House of Representatives, 79th Congress, 
February 13, 1946. 

Pursuant to section 7 there was promulgated Executive Order No. 
9778, effective August 2, 1946. Said Executive order provided that 
until November 1, 1946, expenditures for transportation of a new 
appointee’s household effects from place of residence to place of em- 
ployment outside the continental United States shall be in accordance 
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with Executive Order No. 8588 promulgated pursuant to the act of 
October 10, 1940; and from November 1, 1946, such expenditures shall 
be in accordance with regulations to be issued under authority of 
section 1 of Public Law 600. Effective November 1, 1946, pursuant to 
section 1 of the act, there was promulgated Executive Order No. 9805, 
section 17 of which provides that in the case of an employee trans- 
ferred overseas the maximum weight of crated household effects for 
transportation at Government expense shall be 8,750 pounds. Thus, 
generally, Executive Order No. 9778 fixes the transportation benefits 
that may be extended to new appointees under section 7 as those of 
transferred employees, and with regard to weight allowance does 
not distinguish between a new appointee for overseas duty and a 
transferee to an overseas station. Moreover, it has been the consistent 
practice over the years to specify a maximum weight limitation for 
shipment of household effects to overseas stations, and this has been 
accomplished both by statutory weight restriction and by regulations 
issued under statutory authority. 

In view of the foregoing, and after careful consideration of the 
various contentions submitted, this Office is of the view that the mere 
silence of section 7 as to a maximum weight for transportation of 
household goods and personal effects at Government expense there- 
under cannot be construed as evidencing a Congressional intent to pro- 
hibit the specifying of a weight limitation under the regulatory au- 
thority conferred by the section. Accordingly, it is concluded that 
the provisions of section 17 of Executive Order No. 9805 are for appli- 
cation herein, and that the employee is indebted to the Government 
for the prorated cost of the excess weight involved. 


[B-114012] 


Storage — Household Effects — Successive Permanent 
Changes of Stations—Commuted Rate 


A transferred employee who placed household effects in storage at old station 
in anticipation of shipment to new permanent station but who did not ship them 
because of lack of housing and anticipation of a further transfer, and who two 
months later was transferred back to the old station for permanent duty, is 
entitled under section 12 (b) of Executive Order No. 9805 as added by Executive 
Order No. 9933, to reimbursement at not to exceed the commuted rate for a 
period not to exceed 60 days temporary storage for each permanent transfer 
of headquarters. 


Comptroller General Warren to Max Wishnefsky, Atomic Energy 
Commission, April 21, 1953: 

Reference is made to your letter of February 25, 1953 (FG :MV :gts) 
with enclosures, transmitting a voucher in favor of Buford Sparks, 
for an amount alleged to be due as reimbursement for expenses in- 
curred incident to temporary storage of household effects in connec- 
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tion with permanent transfers of duty stations as an employee of the 
Atomic Energy Commission and requesting a decision as to whether 
the voucher may be certified for payment. 

By change of official station order No. NY-787-2, dated May 2, 1952, 
the employee was directed to proceed from Cleveland, Ohio, his official 
duty station, to New York, New York, for permanent duty, and by 
change of official station order No. N Y-115-3, dated July 2, 1952, his 
permanent transfer was ordered from New York, New York, to Cleve- 
land, Ohio. Both of said orders authorized shipment of the employ- 
ee’s household effects in accordance with existing rules and regula- 
tions applicable thereto. The evidence on file shows that prior to 
the employee’s transfer to New York, and in anticipation of the 
intended transfer, his household effects were placed in storage at Cleve- 
land on April 12, 1952. The employee transferred to his new duty 
station at New York as directed, but apparently because of the fact 
that he anticipated a transfer of duty station to Canada in the very 
near future and housing was not available, he did not ship his house- 
hold effects. Also, it appears that the effects remained in storage until 
September 2, 1952, at which time suitable living quarters were avail- 
able in Cleveland. 

Section 12 (b) of Executive Order No. 9805, as added by Executive 
Order No. 9933, dated February 28, 1948, authorizes the payment of 
actual expenses for temporary storage of household goods and per- 
sonal effects in the case of transfers between points within the conti- 
nental United States at not to exceed the commuted rate of $1.60 per 
ewt. for the first 30 days of storage, plus 40 cents per cwt. for the next 
30 days. 

Under the circumstances, the view is warranted that the storage of 
the household effects on and after May 2 and July 2, 1952, was inci- 
dent to the permanent changes of stations, and the employee is en- 
titled to reimbursement for a period not to exceed 60 days temporary 
storage for each permanent transfer of headquarters. As to the tem- 
porary storage for the 60 days commencing May 2, 1952, the employ- 
ee would be entitled to $71.20, which the file indicates has been paid. 
Concerning the matter of temporary storage (including drayage from 
storage) for the period beginning July 2, 1952, the employee is en- 
titled to reimbursement at the commuted rate of $1.60 per cwt. for the 
first 30 days of storage, plus 40 cents per cwt. for the next 30 days for 
3,560 pounds of household effects, or $71.20. 

Action on the voucher, which is returned herewith, should be taken 
in accordance with the above. 
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[B-98502] 


Pay—Service Credits—Credit for Aviation Cadet Service 


Under section 202 of the Career Compensation Act of 1949 members of the 
uniformed services are authorized to count for basic pay purposes all service 
creditable for such purpose under any law in effect on the effective date of said 
section, and therefore, inasmuch as laws which entitle members to count for 
longevity pay purposes active service as appointed aviation cadets in the Naval 
Reserve and Marine Corps Reserve were in effect on such date, enlisted and 
warrant personnel, as well as commissioned personnel, may count active service 
as aviation cadets for basic pay purposes. 


While active service as an appointed aviation cadet in the Naval Reserve or 
Marine Corps Reserve is service which may be counted for determining eligibility 
for retirement under laws which require active Federal service without regard 
to component, no provision of law authorizes the counting of such service as 
commissioned service for the purpose of determining eligibility for retirement, 
therefore active service as an appointed aviation cadet in the Naval Reserve 
or Marine Corps Reserve may not be counted as commissioned service for deter- 
mining eligibility for retirement under statutes which authorize retirement after 


20 years of service, ten years of which are required to be active commissioned 
service. 


Section 412 of the Career Compensation Act of 1949 provides that, for the 
purpose of Title IV of that act relating to retirement, retirement pay, and sepa- 
ration and severance pay for physical disability, the term “active service” shall 
be interpreted to mean for the personnel indicated “all service as a member of 
the uniformed services,” while on active duty, and therefore, active service as 
appointed aviation cadets in the Naval Reserve or Marine Corps Reserve, is 


“service as a member of the uniformed services,” within the meaning of that 
section. 


Assistant Comptroller Yates to the Secretary of Defense, April 22, 
1953: 


Reference is made to letter of November 22, 1952, from the Deputy 
Secretary of Defense requesting decision as to whether decision of 
May 22, 1952, B-98502 (31 Comp. Gen. 610), may be construed as 
authorizing the counting of service as an appointed aviation cadet 
in the Naval Reserve (1) as service for base pay purposes by all mem- 
bers of the uniformed services, (2) as service for the purpose of deter- 
mining eligibility for retirement after 20 or 30 years of service, and 
(3) as service within the meaning of section 412 of the Career Com- 
pensation Act of 1949, 63 Stat. 824. 

The act of April 15, 1935, 49 Stat. 156, created in the Naval Reserve 
and Marine Corps Reserve the special separate grade of aviation 
cadet and provided for the appointment of aviation cadets by the 
Secretary of the Navy. That act was repealed by section 15 (a) of 
the Naval Aviation Cadet Act of 1942, 56 Stat. 739, which created 
in the Naval Reserve and Marine Corps Reserve the special enlisted 
grade of aviation cadet, but provided in section 14 thereof that avia- 
tion cadets previously appointed by the Secretary of the Navy, as 
distinguished from aviation cadets enlisted pursuant to that act, shall 
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continue to serve under such appointments until commissioned or 
discharged from the naval service. 

The first proviso of section 7 of the Naval Reserve Act of 1938, 52 
Stat. 1177, provided— 

That for the purpose of computing increases in pay of commissioned officers on 
account of length of service, active service in the grade of aviation cadet shall be 
considered as commissioned service. 

Section 14 of the Naval Aviation Cadet Act of 1942 also provided 
that the active service of appointed aviation cadets, as distinguished 
from that of aviation cadets enlisted pursuant to that act— 


* * * shall be considered as commissioned service for the purpose of computing 
increases in pay of commissioned officers on account of length of service. 


Section 15 (f) of such act provides— 


Section 7 of the Naval Reserve Act of 1938 (52 Stat. 1177) is hereby amended by 
deleting therefrom the first proviso thereof * * *. 

In the said decision of May 22, 1952, it was held that, under the fore- 
going statutory provisions, officers of the Regular Navy and Regular 
Marine Corps, as well as commissioned officers of the reserve compo- 
nents of such services, were entitled to count service as appointed naval 
aviation cadets for pay purposes. 

In explaining to the Senate Committee on Naval Affairs the language 
which became that of section 15 (f) of the Naval Aviation Cadet Act 
of 1942, Rear Admiral Randall Jacobs, then Chief of Naval Per- 
sonnel, stated— 

The first proviso of section 7 of the Naval Reserve Act of 1938 provides that 
for the purpose of computing increases of pay of commissioned officers on ac- 
count of length of service, active service in the grade of aviation cadet shall be 
considered as commissioned service. The computing of active service in the 
appointive grade of aviation cadet for pay purposes has been preserved in sec- 
tion 14 above. However, enlisted service as an aviation cadet should not be 


considered as commissioned service for the purpose of computing increases in 
pay of commissioned officers on account of length of service. 


See page 9 of the Senate Hearings of July 27, 1942, on H. R. 7364, 
which became the Naval Aviation Cadet Act of 1942. Prior to the 
act of December 2, 1942, 56 Stat. 1037, amending the Pay Readjust- 
ment Act of 1942, 56 Stat. 359, generally officers could count only 
commissioned service for longevity pay surposes, hence the special 
provisions authorizing the counting of active service of appointed 
aviation cadets as commissioned service therefor. 

Under the provisions of sections 8 and 9 of the Pay Readjustment 
Act of 1942, 56 Stat. 362, 363, warrant officers and enlisted men were 
authorized to count active Federal service in the services mentioned 
in the title of that act or reserve components thereof, including service 
in the Naval Reserve and Marine Corps Reserve, without regard to the 
capacity in which such service was performed, and hence, under the 
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provisions of that act, warrant officers and enlisted men could count 
service as an appointed aviation cadet in the Naval Reserve and Marine 
Corps Reserve for longevity pay purposes. Section 202 (a) of the 
Career Compensation Act of 1949, 63 Stat. 807, approved October 12, 
1949, and effective October 1, 1949, provides that in computing the 
cumulative years of service to be counted by members of the uniformed 
services for determining the amount of basic pay they are entitled 
to receive upon completion of such years of service, members shall be 
credited with— 

(6) all service which, under any provision of law in effect on the effective 


date of this section is authorized to be credited for the purpose of computing 
longevity pay. 


Since commissioned officers, warrant officers, and enlisted men were 
authorized to count, for pay purposes, service as appointed aviation 
cadets under the laws in effect on and before October 1, 1949, you are 
advised, in answer to the first question, that enlisted and warrant 
personnel, as well as commissioned personnel, presently may count 
service as appointed aviation cadets for basic pay purposes. 

Active service as an appointed aviation cadet in the Naval Reserve 
or Marine Corps Reserve is service which may be counted for deter- 
mining eligibility for retirement under laws which require for that 
purpose active Federal service without regard to component and, of 
course, is active service in the Naval Reserve and Marine Corps Reserve 
for that purpose. While the above-quoted provisions of law author- 
ized the counting of the active service of appointed aviation cadets as 
commissioned service for the purpose of computing increases in pay of 
commissioned officers on account of length of service, there has been 
found no provision of law authorizing the counting of such service as 
commissioned service for the purpose of determining eligibility for 
retirement. As indicated above, the apparent purpose of the above- 
quoted provisions of the 1938 and 1942 acts was to authorize the 
counting of such service for longevity pay purposes, since the laws in 
effect at the time of enactment thereof did not permit commissioned 
officers to count any service other than commissioned service for lon- 
gevity pay purposes. Hence active service as an appointed aviation 
cadet in the Naval Reserve and Marine Corps Reserve may not be 
counted as commissioned service for determining eligibility for retire- 
ment under statutes which authorize retirement after 20 years of 
service, of which at least ten years is required to be active com- 
missioned service. 

Section 412 of the Career Compensation Act of 1949, 63 Stat. 824, 
provides that for the purpose of Title 1V of that act relating to retire- 
ment, retirement pay, separation and severance pay for physical 
disability, the term “active service” shall be interpreted to mean for 
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the personnel indicated therein “all service as a member of the uni- 
formed services,” while on active duty or full-time training provided 
for or authorized in the National Defense Act, as amended, the Naval 
Reserve Act of 1938, as amended, or in other provisions of law. Since 
aviation cadets were appointed in the Naval Reserve and Marine 
Corps Reserve, which are components of the uniformed services, 
clearly active service as aviation cadets appointed therein is “service 
as a member of the uniformed services,” within the meaning of that 
section. 


[B-113806] 


Pay—Training Assemblies—‘“Affiliated Units” of Organ- 
ized Reserve Corps 


The number of training assemblies for which members of an “affiliated unit” 
of the Organized Reserve Corps are legally entitled to pay cannot be increased 
to a number in excess of that authorized by the regulations applicable to the 
active training duty of units of the Organized Reserve Corps generally—48 as- 
semblies per year for units of class A status and 24 assemblies per year for 
units of class B status—and therefore, there is no statutory authority to pay 
members of an “affiliated unit” holding a class B status on the basis of 48 assem- 
blies per year regardless of the terms of the “affiliation agreement.” 


Assistant Comptroller General Yates to Lt. Col. J. B. Regan, De- 
partment of the Army, April 22, 1953: 


By second endorsement dated February 6, 1953, the Chief of Finance 
referred to this Office your letter dated December 10, 1952, with en- 
closures, requesting decision as to whether, under the circumstances 
shown in the enclosures, officers and enlisted members of the 695th 
Quartermaster Subsistence Depot Company, Bessemer, Alabama, are 
legally entitled to pay for the period June 1, 1951, to August 31, 1951, 
on the basis of 24 or 48 assemblies per annum. 

The said organization (previously designated the 695th Quarter- 
master Supply and Sales Company) appears to be an “affiliated unit” 
of the Organized Reserve Corps as defined in Special Regulations No. 
140-320-1, February 16, 1950, relating to the Department of the Army 
“affiliation program.” Also, it appears that during the period in- 
volved the said organization was “sponsored” by the Bessemer 
Chamber of Commerce, Bessemer, Alabama, under an agreement en- 
tered into with the Department of the Army on February 8, 1950, 
pursuant to the above-mentioned regulations. The statutory authority 
pursuant to which the said “affiliation program” was established or the 
authority permitting sponsorship of Organized Reserve Units by state, 
municipal or private organizations under “affiliation agreements” with 
the Government is not disclosed or otherwise apparent and nothing 
stated herein is to be considered as recognizing the validity of such 
arrangements. 
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The information accompanying your request for decision discloses 
that the unit here involved was activated in a class C status, with a 
view to ultimate class A status; that it was advanced from class C 
to class B status effective April 1, 1951, and that as of August 31, 1951, 
it had failed to attain class A status. It further appears that during 
the fiscal years 1950 and 1951, only units which had actually attained 
class A status under authority of appropriate orders were authorized 
pay for 48 assemblies per year. While the “affiliation agreement” re- 
ceived with your request provides for a training schedule for the unit to 
consist of 48 armory training assemblies per year with summer train- 
ing, paragraph 4 of the above-mentioned regulations provides that 
such agreements “will be in general terms only, nonlegal in nature, 
and will not constitute a binding contract.” The number of training 
assemblies for which members of the said organization would be 
legally entitled to pay could not be increased to a number in excess of 
that authorized by the regulations and directives applicable to the 
active training duty of units of the Organized Reserve Corps gen- 
erally. Since it appears that this organization actually held a class 
B status during the period June 1, 1951 to August 31, 1951, and that 
units in such category were authorized to be paid for only 24 assemblies 
per year during the fiscal years 1950 and 1951, there is no authority of 
law to pay members of the organization on the basis of 48 assemblies 
per year during such period. Accordingly, you are authorized to 
make payment to qualified members of the said 695th Quartermaster 
Subsistence Depot Company on the basis of not more than 24 assem- 
blies per annum, if otherwise correct, during the period in question. 

The pay roll and supporting papers which accompanied your sub- 
mission are returned herewith. 


[B-114549] 


Subsistence—Per Diem—Employees Serving Without Com- 
pensation 
National Production Authority employee, appointed pursuant to section 710 (b) 
of the Defense Production Act of 1950 to serve without compensation, who re- 
tains a bona fide home outside the metropolitan area of the place at which he 
performs services, and who, by reason of his appointment, is required to rent a 
temporary home incurs additional subsistence expenses, whether or not his 
family resides at the temporary home, and is entitled to payment of per diem 
in lieu of subsistence under section 710 (b) of the act. 
Comptroller General Warren to Secretary of Commerce, April 23, 
1953: 

Reference is made to letter dated April 2, 1953, from the Acting 
Secretary of Commerce requesting a decision as to whether persons 
appointed by the National Production Authority to serve without 


compensation pursuant to section 710 (b) of the Defense Production 
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Act of 1950, 64 Stat. 798, 819, may be paid per diem in lieu of sub- 
sistence while residing with their families in temporarily rented dwell- 
ings at the place where services are rendered pursuant to such ap- 
pointment. 

The said section 710 (b) provides as follows: 

(b) The President is further authorized, to the extent he deems it necessary 
and appropriate in order to carry out the provisions of this Act, and subject to 
such regulations as he may issue, to employ persons of outstanding experience 
and ability without compensation; and he is authorized to provide by regulation 
for the exemption of such persons from the operation of sections 281, 283, 284, 
434, and 1914 of title 18 of the United States Code and section 190 of the Re- 
vised Statutes (5 U. S. C. 99). Persons appointed under the authority of this 
subsection may be allowed transportation and not to exceed $15 per diem in 


lieu of subsistence while away from their homes or regular places of business 
pursuant to such appointment.” [Italics supplied.] 


Executive Order No. 10182, dated November 21, 1950, as amended 
by Executive Order No. 10205, dated January 16, 1951, implements 
the above quoted section, and authorizes appointments to positions 
other than advisory or consultive where the requirements of the posi- 
tion are such that the incumbent must possess outstanding experience 
and ability not obtainable upon a full-time salaried basis. 

By way of introduction to the question presented for decision, em- 
phasis is made in the cited letter upon the important role persons 
employed without compensation serving in key positions of the Na- 
tional Production Authority have played in the functioning of the 
defense program, and it is stated that these employees are executives 
and key personnel of industrial companies whose services have been 
made available to the Government upon a temporary basis during the 
current emergency. The specific question presented for determination 
is whether such employees who have brought their families tempo- 
rarily to Washington to reside with them in rented living quarters 
may be considered as “away from their homes or regular places of 
business” as those words are used in the above-quoted provisions of 
law and, therefore, entitled to per diem in lieu of subsistence. 

As a typical case upon which the question is based the letter re- 
cites the facts relating to the employment for approximately nine 
months of one Mr. John W. Mohler, in substance, as follows: 

Mr. Mohler, at the time of his recruitment to serve with National 
Production Authority, served as Assistant Director of Sales with the 
Caterpillar Tractor Company with his office at Peoria, Illinois, and he 
resided with his family at Washington, Illinois, a suburb of Peoria. 
He was initially appointed to serve in the Construction Machinery 
Division of National Production Authority, and pursuant to the rota- 
tion system followed by that Division he subsequently served in the 
positions of Deputy Director and Division Director, respectively. All 
service was rendered without compensation from the Government. In 
order to avoid a break in family ties, Mr. Mohler rented a furnished 
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house and brought his family to Washington, D. C., to live tempo- 
rarily. Upon the termination of his employment he returned with 
his family to his home in Washington, Illinois, which he had retained 
during his tour of duty in Washington, D. C. and resumed his posi- 
tion with the Caterpillar Tractor Company. 

It is evident from the submitted facts that Mr. Mohler’s home in 
Washington, Illinois was his fixed home or abode and that it continued 
to be so netwithstanding he temporarily resided with his family in 
rented living quarters in Washington, D. C. during his period of em- 
ployment thereat. There is nothing in section 710 (b) of the cited 
act, or in its legislative history, which denotes any intent by Con- 
gress to attribute to the word, “home,” as therein used any unusual or 
novel meaning. Furthermore, the apparent purpose of the per diem 
allowance of $15 authorized for persons serving without compensation 
while away from their homes or regular places of business is to reim- 
burse them for additional subsistence expense incurred by reason of 
such absence. In cases such as the one here under consideration it 
reasonably may be concluded that an individual who retains a bona fide 
home outside the metropolitan area of the place at which he is called 
to perform services without compensation and who by reason of his 
appointment is required to rent a temporary abode incurs additional 
subsistence expense regardless of whether his family resides with him 
at such temporary abode, and in that view he is entitled to payment 
of per diem in lieu of subsistence as authorized by section 710 (b), 
supra. Compare 9 Comp. Gen. 140. 

The question presented is answered accordingly. 


[B-114664] 


Interagency Services—Reimbursement on Cost Basis— 
Necessity of Audit by Procuring Agency to Determine Cor- 
rectness of Charges 


While section 601 of the Economy Act of 1932 and other legislation which au- 
thorize the procurement at cost of supplies and services between Government 
Agencies do not require or contemplate that the requisitioning agency make an 
audit of the costs of such services to determine the correctness of the charges, an 
agency may contract for inter-agency services and pay the charges for such 
services at rates established by the servicing agency, provided they are reported 
to be based upon the cost of rendering the services and do not appear to be 
excessive. 


Comptroller General Warren to the Director, Mutual Security 
Agency, April 29, 1953: 


Reference is made to letter of April 13, 1953, from the Deputy 
Director for Mutual Security, requesting a decision as to whether the 
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Mutual Security Agency, in making payment on a cost basis for reim- 
bursable items or services from another Government agency under 
the provisions of section 601 of the Economy Act of June 30, 1932, 
47 Stat. 417, as amended, 31 U. S. C. 686, and other existing legislation 
is (a) responsible for seeing that charges billed to it for services 
furnished by another agency are based on actual cost to that agency, 
or, whether the Mutual Security Agency (b) may contract for and 
pay charges at rates established by the servicing agency as long as 
they do not appear to be patently excessive. 

Section 601 of the Economy Act with respect to payment for items 
or services obtained from other agencies of the Government, provides 
that the procuring agency “* * * shall pay promptly * * * all or 
part of the estimated or actual cost thereof as determined by [the 
requisitioned agency] * * * but proper adjustments on the basis of 
the actual cost of the [item or services] * * * paid for in advance, 
shall be made as may be agreed upon by the [agencies] * * * 
concerned * * *,” 

This language was discussed in 22 Comp. Gen. 74 and it was there 
held that the statute required reimbursement to be made “on the basis 
of the actual cost of performing the service ‘as may be agreed upon’ 
by the agencies concerned.” Such cost was construed in the said de- 
cision to include overhead or indirect costs—“items which commonly 
are recognized as elements of cost, notwithstanding such items may 
not have resulted in direct expenditures * * *.” Also, it was stated 
therein that “the question as to the ‘proper adjustments’ to be made as 
reimbursement for services rendered under the terms of the applica- 
ble statute is one primarily for administrative consideration, to be 
determined by agreement between the agencies concerned.” 

The statute as thus construed clearly establishes the principle that 
payment for the services shall be upon a cost basis and such principle 
is binding upon both the procuring and requisitioned agency in fixing 
the charges to be billed and paid. However, and apparently in recog- 
nition of the fact that both agencies are those of the one Government 
and that slight under or over charges would not result in an actual 
loss of Government funds, the statute does not require or contemplate 
that the requisitioning agency make a detailed audit of the costs of 
the agency rendering the service but rather that the amount to be paid 
be fixed by agreement between the agencies concerned. 

The other existing laws contemplating reimbursement to other Gov- 
ernment agencies on a cost basis referred to in the Deputy Director’s 
letter presumably are section 113 (a) of the Economic Cooperation 
Act of 1948, 62 Stat. 148, 22 U. S. C. 1511 (a) and section 403 of the 
Mutual Defense Assistance Act of 1949, 63 Stat. 717, 22 U. S. C. 1574. 
Section 113a of the Economic Cooperation Act of 1948, insofar as 
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material provides that reimbursement or payment for services pro- 
cured from another agency of the Government shall be made “at re- 
placement cost, or, if required by law, at actual cost, or at any other 
price authorized by law and agreed to between the Administrator 
[Director for Mutual Security] and such agency.” Section 403 of 
the Mutual Defense Assistance Act so far as material provides that 
reimbursement “shall include expenses arising from or incident to 
operations under this Act” and “in an amount equal to the value of 
such equipment and materials, services (other than salaries of mem- 
bers of the armed forces of the United States) or other assistance and 
such expenses.” The section defines value as to certain specific items 
and as to the remainder as the gross cost to the United States of such 
equipment and materials to be priced “in accordance with the current 
standard pricing policies” of the servicing agency. These sections of 
law appear not to require or contemplate any detailed audit by your 
agency of the costs of the servicing agency. 

Accordingly, and in answer to the specific questions of the Deputy 
Director, your Agency as well as the servicing agency is bound by the 
general requirement that the services be furnished at cost but such 
responsibility does not extend to your auditing the costs of the serv- 
icing agency to determine the correctness of the charges made by it 
and you may contract for such inter-agency services and pay charges 
therefor at rates established by the servicing agency so long as they 
are reported to be based upon the cost of rendition of the service and 
do not appear to be excessive. 


[B-114486] 


Postmasters Also Serving as Rural Carriers —- Compensa- 
tion—Equipment Maintenance Allowance 


A postmaster who in an emergency renders substitute or rural carrier service 
may not be paid, under section 1 of the act of March 1, 1929, as amended by the 
act of December 23, 1944, additional salary whether or not his salary as post- 
master is less than the salary which could be paid for service as a substitute or 
temporary rural carrier. 


The proviso contained in section 5 of the act of June 19, 1948, as amended by 
the act of July 10, 1952, clearly provides that “any employee” in the postal service 
who is assigned to serve any rural route and who shall furnish a vehicle in con- 
nection with such service is entitled to the equipment maintenance allowance 
provided for the route served, and therefore, a postmaster serving as a substitute 
or temporary rural carrier who furnishes his privately owned car for the per- 
formance of service is entitled to the equipment maintenance allowance author- 
ized by law. 


Comptroller General Warren to the Postmaster General, April 30, 
1953: 


Reference is made to your letter of March 30, 1953, your reference 
14, presenting for decision the question whether a postmaster who, in 
an emergency, renders substitute or temporary rural carrier services 
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may be paid additional salary if his salary as postmaster is less than 
the salary which could be paid for service as substitute or temporary 
rural carrier and, also, whether equipment maintenance allowance of a 
rural carrier in addition to his salary as postmaster may be allowed 
when serving as substitute or temporary rural carrier. 

You refer to the decision of May 2, 1929, A-27033, 8 Comp. Gen. 578, 
wherein it was held that a postmaster lawfully cannot be paid extra 
compensation for additional services rendered as a substitute or tem- 
porary rural carrier; also, you refer to the decision of May 29, 1941, 
B-16819, wherein it was held that neither could a postmaster receive 
the equipment maintenance allowance in addition to his salary as 
postmaster while performing temporarily rural carrier service. 

Section 1 of the act of March 1, 1929, 45 Stat. 1441, upon the basis of 
which the decision of May 2, 1929, was predicated, was amended by 


the act of December 23, 1944, Public Law 555, 58 Stat. 922, to read as 
follows: 


When in the judgment of the Postmaster General the needs and interests of 
the Postal Service so require he may employ mail messengers and postal em- 
ployees in dual capacity, or assign extra duties to such mail messengers and 
postal employees; and, nothwithstanding the provisions of sections 1763, 1764, 
and 1765 of the Revised Statutes, as amended (U. S. C., title 5, secs. 58, 69, and 
70), compensation shall be paid to such mail messengers and postal employees 
for such services at the rate provided by law for such services. 


While the amended language appears broader in scope than that 
contained in the act of March 1, 1929, yet after examination of the 
legislative history of the amending statute, I am convinced that the 
purpose of the amendment merely was to authorize the assignment of 
mail handlers, formerly designated as laborers, to serve in emergencies 
as substitute railway mail clerks. Since railway mail service em- 
ployees are not under the administrative control of the respective 
postmasters, it was necessary in order to accomplish the intended 
purpose without disturbing the administrative organization of the 
postal service to modify the language in section 1 of the act of March 
1, 1929, to provide that the Postmaster General, rather than the re- 
spective postmasters, “may employ mail messengers and postal em- 
ployees in a dual capacity * * *.” However I find no evidence of 
any legislative intent to authorize payment to postmasters of extra 
compensation when they serve temporarily in other capacities. Ac- 
cordingly, the conclusion stated in decision of May 2, 1929, is found 
to be correct. 

With respect to the entitlement of the postmaster to an equipment 
maintenance allowance for the use of his privately owned vehicle in 
connection with rendition of the rural carrier service, an opposite 
conclusion appears warranted. Section 5 of the act approved June 
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19, 1948, Public Law 674, 62 Stat. 485, as amended by the act of July 
10, 1952, Public Law 499, 66 Stat. 576, is as follows: 


Sec. 5. The rate of compensation of any employee in the postal service, except 
regular, temporary, or substitute rural carriers, whose services due to any 
emergency are utilized in a dual capacity, not in excess of thirty days, shall not 
be reduced as a result of employment in such capacity: Provided, That any em- 
ployee in the postal service who is assigned to serve any rural route, and who 
shall furnish the vehicle used in the performance of such service, shall receive 
the equipment maintenance allowance provided for the route so served, in 
addition to the compensation paid such employee. 

The proviso contained in the above-quoted section clearly provides 
that any employee in the postal service who is assigned to serve any 
rural route and who shall furnish a vehicle in connection with such 
service is entitled to the maintenance allowance provided for the 
route so served. Since under section 3 of the act of June 19, 1948, 
the term, “employee,” is defined to include postmasters, the conclusion 
is warranted that a postmaster who furnishes his privately owned 
vehicle in connection with the performance of service on a rural route 
is entitled to the equipment maintenance allowance authorized by law 
for the route so served in the same manner and to the same extent that 
such allowance would be payable to any other employee furnishing 
his vehicle incident to his servicing of such a route. 


The questions presented in your letter are answered accordingly. 
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[B-114577] 


Transportation—Dependents—Monetary Allowance Pay- 
able to Naval Members on Change of Home Port 


Under paragraph 7003-3 of the Joint Travel Regulations a member of the naval 
forces assigned to a vessel the home port of which is changed to a location over- 
seas and six months later changed to a location in the United States may be paid 
a monetary allowance for travel of dependents incident to the change of home 
port from the United States to overseas, not to exceed that payable for the dis- 
tance from the old home port to the port of embarkation, and also paid an allow- 
ance incident to the change of home port from overseas to the United States, aot 
to exceed that payable for the distance from the port of embarkation to the new 
home port, even though no land miles are involved in either change of home ports. 


Assistant Comptroller General Yates to Ensign F. J. Lee, Jr., 
Department of the Navy, May 5, 1953: 


There has been received by first endorsement dated December 8, 1952, 
your letter of the same date transmitting two vouchers in favor of 
Chief Commissaryman Douglas N. McIntyre, USN, for monetary 
allowance for travel of his dependents from Providence, Rhode Island, 
to Jacksonville, Florida, and return, and requesting decision as to 
whether payment thereon is authorized. Your request was not routed 
through the Chief, Bureau of Supplies and Accounts, as required by 
paragraph 52002 (3), Bureau of Supplies and Accounts Manual. 

By orders dated September 24, 1951, the claimant was transferred 
from Commander Submarine Group One, Florida Group, Green Cove 
Springs, Florida, to Commander Florida Group, Atlantic Reserve 
Fleet, Green Cove Springs, Florida, for duty in connection with re- 
activation of the USS Mercer APB-39, and for duty on board when 
commissioned. Following the designation of Boston, Massachusetts, 
as the home port of that vessel the dependents traveled thereto from 
Green Cove Springs, Florida, and reimbursement was effected by you 
on voucher 29 in your January 1952, accounts. On December 20, 
1951, the home port of the vessel was changed to Naples, Italy, and on 
July 1, 1952, it was changed to Newport, Rhode Island. The depend- 
ents (wife and one child, 5 years of age) traveled from Providence, 
Rhode Island to Jacksonville, Florida, February 5 to 7, 1952, incident 
to the first change, and from Jacksonville to Providence incident to 
the second. Your doubt as to whether reimbursement is authorized 
arises from the fact that no land miles are involved in the change of 
the home port from Boston, Massachusetts, to Naples, Italy, and from 
the latter to Newport, Rhode Island. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that under regulations prescribed by the Secretaries 
concerned members of the uniformed services when ordered to make 
a change of permanent station shall be entitled to transportation in 
kind for dependents or to reimbursement therefor or to a monetary 
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allowance in lieu of transportation in kind. It further provides 
that the secretary concerned shall define the term “permanent sta- 
tion” and that such definition shall include a shore station or the 
home yard or home port of the vessel to which a member of the 
uniformed services may be ordered. Paragraph 1150-10, Joint Travel 
Regulations, defines a permanent duty station as the post of duty or 
official station (including the home port or home yard of a vessel 
insofar as transportation of dependents and household goods is con- 
cerned) to which a member is assigned or attached for duty other 
than temporary duty or temporary additional duty. Paragraphs 7064 
and 7065 thereof provide that transportation of dependents is au- 
thorized between various points including from the old home port 
to a place other than the new home port, and from a place other 
than the old home port to the new home port not to exceed the entitle- 
ment from the old home port to the new home port. Paragraph 
7003-1 provides for payment of a monetary allowance in lieu of 
transportation for dependents for all authorized travel performed 
within the United States regardless of mode of transportation uti- 
lized. Paragraph 7003-3 provides that when the old permanent sta- 
tion is in the United States and the new permanent station is outside 
the United States such allowance is payable for the distance from 
the old permanent station to the port of embarkation in the United 
States by Government transport, and that when the old permanent 
station is outside the United States and the new permanent station 
is in the United States such allowance is payable for the distance 
from the port of debarkation in the United States by Government 
transport to new permanent station. (In addition, when the over- 
seas station is not at a port provision is made for payment of the 
allowance for land travel performed from the port of debarkation 
to the overseas station and from such station to the port of embarka- 
tion.) Since it appears that New York, New York, is the usual port 
of embarkation and debarkation for travel of dependents by Gov- 
ernment transport between the United States and Europe, the allow- 
ance in the present case for travel of dependents incident to the 
change of home port from Boston, Massachusetts, to Naples, Italy, 
may not exceed that payable for the distance from Boston, Massa- 
chusetts, to New York, New York, and the allowance for such travel 
incident to the change of home port from Naples, Italy, to Newport, 
Rhode Island, may not exceed the allowance payable for the distance 
from New York, New York, to Newport, Rhode Island. 

Accordingly, the vouchers are returned herewith, payment thereon 
being authorized if corrected on the basis set forth above. 
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Appropriations — Availability — Publication of Articles 
Written by Government Agencies 

Funds appropriated to carry out the research, promotion and information dis- 
semination duties placed upon the Surgeon General by section 301 of the Public 
Health Service Act are available for payment of part of the cost of disseminat- 
ing through private scientific publications the results of research conducted by 
Public Health Service scientists. 

Comptroller General Warren to Secretary of Health, Education 


and Welfare, May 5, 1953: 


Reference is made to your letter of April 6, 1953, as supplemented 
by letters dated April 14, and 22, from Edward J. Rourke, Legal 
Adviser of your Department, requesting a decision as to whether 
funds appropriated to the Public Health Service to carry out the 
purposes of section 301 of the Public Health Service Act, 58 Stat. 
691, 42 U. S. C. 241, are available for payment of part of the costs 
of publishing in scientific journals research reports and papers pre- 
pared by scientists of the Service where the Surgeon General deter- 
mines that such publication is necessary to carry out the purposes of 
said section 301. 

Section 301 of the Public Health Service Act reads as follows: 

The Surgeon General shall conduct in the Service, and encourage, cooperate 
with, and render assistance to other appropriate public authorities, scientific 
institutions, and scientists in the conduct of, and promote the coordination 
of, research, investigations, experiments, demonstrations, and studies relating 
to the causes, diagnosis, treatment, control, and prevention of physical and 
mental diseases and impairments of man, including water purification, sewage 


treatment, and pollution of lakes and streams. In carrying out the foregoing 
the Surgeon General is authorized to— 


(a) Collect and make available through publications and other appropriate 


means, information as to, and the practical application of, such research and 
other activities; * * * 


It is stated in your letter that progress in scientific fields primarily 
is disseminated by the publication of reports of research in special 
journals limited to particular areas of interest and published by non- 
governmental organizations under the editorial control of qualified 
specialists in the field. Papers prepared by Public Health Service 
scientists on the work of the Service heretofore have been published 
in such journals on the same basis of evaluation as work done in other 
laboratories, Governmental or otherwise, without the requirement of 
any contribution towards the cost of publishing the journal by the 
author or the laboratory in which he worked. However, in recent 
years, some of those journals, because of increasing publication costs, 
have advised all contributors that they are unable to publish research 
papers completely free of charge, especially where special expense is 
involved, i. e., photographic reproductions, special graphic presenta- 
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tions, or papers of unusual length and certain charges, considerably 
less than the cost of publication, are made therefor. 

The Labor-Federal Security Appropriation Act, 1953, 66 Stat. 358, 
364-367 provides funds for carrying out the Public Health Service 
Act, under the item “Salaries and expenses”, making an appropria- 
tion for miscellaneous expenses for preparing information, articles 
and publications relating to public health. Hence, where the printing 
of such reports is properly authorized as carrying out the purposes 
of section 301 of the Public Health Service Act, that appropriation 
appears available for payment of part of the cost of disseminating 
the results of research through private scientific journals. 

As to whether the work is such as is required to be performed in 
the Government Printing Office under 44 U. S. C. 111, or by waiver 
of the Joint Committee on Printing, your attention is invited to 27 
Comp. Dec. 842, 3 Comp. Gen. 785, holding that where the entire 
cost of printing is not borne by the United States or the printing is 
not exclusively for the Government, that section of law is not for 
application. As to securing of copies or reprints of such scientific 
reports for Government use, see 7 Comp. Gen. 221. 


[B-114651] 


Compensation—Rates—Temporary Promotions—Demo- 
tion to Permanent Grade 

Employee who receives a temporary promotion limited to the duration of the 
absence of the employee permanently assigned to the position is entitled upon 
restoration to his permanent grade, to the rate he would have received if he had 
remained in his permanent grade. 

Comptroller General Warren to L. H. Perkins, Department of 
Labor, May 5, 1953: 


Reference is made to your letter of April 13, 1953, submitting pay 
roll voucher in favor of James F. O’Hare, for $407.69, covering the 
period March 29-April 11, 1953, and requesting decision whether, 
under the facts and circumstances hereinafter related, you may certify 
said voucher for payment. 

The notification of personnel action issued on December 12, 1952, 
promoting the employee involved, effective December 14, 1952, from 
grade GS-14 at $9,600 per annum (minimum) to grade GS-15 at 
$10,800 per annum (minimum) shows the duration of employment as 
“unlimited.” The position in grade GS-15 to which Mr. O'Hare was 
promoted had been held by one who had been appointed to a position 
with the Wage Stabilization Board, with reemployment rights in 
the Department of Labor. The personnel action effective March 29, 
1953, changing said employee to lower grade, GS-14 at $10,600 per 
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annum (maximum)—the officer to whose position Mr. O'Hare had 
been promoted, having returned under his reemployment rights—also 
shows the duration of employment as “unlimited” with the further 
statement thereon that said change is from a temporary promotion 
“pending return to duty” of an employee who “was on a reimbursable 
detail to Wage Stabilization Board from 1/19/53 to 3/16/53.” Fur- 
ther, it is stated that the Office of Personnel Administration has 
advised that it is not customary to place limitations upon promotions 
or other personnel actions by which persons succeed to positions of 
employees transferred to defense agencies with reemployment rights 
but that ordinarily the retention preference regulations are applied 
at the time the employee exercises his reemployment rights in order 
to determine which position shall be made available tohim. However, 
it is further stated that the limitation here involved was applied in 
this particular case in order to place said promotion in a category 
different from the others since the Department proposed to demote 
the employee administratively rather than to apply the retention 
preference regulations upon the return of the employee with the reem- 
ployment rights—further stating that said procedure was considered 
desirable and appropriate only because at the time this action was 
approved the legal life of the Wage Stabilization Board was limited 
by law to April 30, 1953, less than five months later. A copy of the 
memorandum dated December 12, 1952, the date the promotion was 
processed, signed by the employee receiving said promotion, shows 
that same was limited to the duration of the absence of the employee 
who transferred to said Board with reemployment rights. 

You state that your doubt in the matter here arises from decisions 
of this Office holding, in effect, that employees who receive promotions 
for a definite or approximate period of short duration—known in 
advance to be temporary—shall, upon return to their permanent 
grades, be paid at the rate to which they would have been entitled had 
they remained in the permanent grades, citing 30 Comp. Gen. 82, and 
unpublished decision, B-102059, dated May 21, 1951. 

Upon the basis of the reported facts and circumstances the promo- 
tion of Mr. O'Hare from GS-14 (salary rate $9,600) to GS-15 (salary 
rate $10,800) properly is for regarding as a temporary promotion 
within the principle enunciated in the decisions cited by you, and in 
line with said decisions his salary rate when restored to his old 
grade GS-14 may not be fixed at the maximum step of that grade as 
was administratively processed but rather, should have been fixed at 
the step therein he would have attained had he not been temporarily 
promoted. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment at the rate of $10,600 per annum as proposed. 
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In arriving at the above conclusion consideration was given the 
statement furnished by Mr. O'Hare which was transmitted here by 
your letter of April 23, 1953. 


[B-114300] 


Leaves of Absence—Annual——Accrual—Part Time and 
When Actually Employed Employees 


Section 30.501 of the Annual and Sick Leave Regulations, issued pursuant to 
the Annual and Sick Leave Act of 1951, provides that part-time employees 
(indefinite and when actually employed) who have regularly scheduled tours 
of duty fixed in advance shall accrue annual leave on the basis of the number 
of hours in a pay status, and therefore, such employees may carry over from one 
pay period to the next—to accumulate toward future leave credits—those hours 
of service in a pay status which do not equal the number necessary for a minimum 
leave credit of one hour. 

Comptroller General Warren to the Secretary of Agriculture, May 


6, 1953: 


Reference is made to your letter of March 18, 1953, relative to ques- 
tions arising within the Department with respect to the application of 
regulations pertaining to the accrual of annual leave for indefinite 
part-time and WAE employees who have regularly scheduled tours 
of duty fixed in advance. 

Section 30.501 of the Annual and Sick Leave Regulations issued by 
the Civil Service Commission, and referred to in the letter of March 
18, provides as follows: 


Part-time employees for whom there has been established in advance a reg- 
ular tour of duty on one or more days during each administrative workweek, 
and hourly employees in the field service of the Post Office Department shall 
earn annual leave as follows: 

(a) employees with less than 3 years of service shall earn and be credited 
with 1 hour of annual leave for each 20 hours in a pay status. 

(b) Employees with 3 but less than 15 years of service shall earn and be 
credited with 1 hour annual leave for each 13 hours in a pay status. 

(c) employees with 15 years or more of service shall earn and be credited 
with 1 hour of annual leave for each 10 hours in a pay status. 

Your letter states that, in providing for leave credit for eligible 
part-time employees on the basis of the number of hours in a pay 
status, as distinguished from the number of hours in a pay period, it 
would appear that the Civil Service Commission has given effect to the 
requirements of section 205 (c) of the Annual and Sick Leave Act of 
1951, 65 Stat. 681, that part-time employees, unless otherwise ex- 
empted, shall be entitled on a pro rata basis to the benefits provided in 
section 203 of the said act, 65 Stat. 679. It is stated further that, on 
this basis, leave would accrue to an otherwise eligible part-time em- 
ployee on the basis of the number of hours in a pay status without 
regard to the number of hours in a biweekly pay period. However, 


it is indicated that some doubt has been cast upon this view by Office 
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decision of December 4, 1952, B-112731, which states that leave ac- 
crues to an employee only for each full biweekly pay period and that 
leave credits of a part-time employee are limited to a minimum of 
one hour. The letter points out that the decision of December 4, 1952, 
perhaps may be interpreted to mean that there is no credit of annual 
leave for fractional parts of biweekly pay periods either at the be- 
ginning or end of an employee’s period of service, and also, that, 
where an employee in a transition from part-time to full-time em- 
ployment does not serve in the biweekly pay period of the transition 
an exact multiple of the hours for his leave category, he would not 
receive credit for the fractional hours of service which did not equal 
the minimum credit of one hour. In view of the doubt as to whether 
or not an employee must serve enough hours in each biweekly pay 
period to entitle him to hourly leave credits, decision is requested on 
the following questions: 

1. If a part-time employee eligible to earn leave has a tour of duty involving 
48 hours per pay period, may the pay status hours in excess of the multiple of 
20, 13, or 10, as the case may be, be carried over from one pay period to the next 
to accumulate towards future units of 20, 13, or 10 for earning leave? 

2. If the answer to question 1 is in the negative, may an employee such as 
cited above be credited with the fractional part of leave earned during each full 
bi-weekly pay period, so that he will not be denied full pro rata benefits of the 
law, that is 2% hours in the case of an employee with less than 3 years service, 


2%s3 hours for an employee with more than 3 but less than 15 years service, and 
4% hours for an employee with service of 15 years or over? 


Section 203 (a) of the Annual and Sick Leave Act of 1951, 65 Stat. 
679, provides, in effect, that employees shall accrue annual leave on 
the basis of each full biweekly pay period, and obviously refers to 
full-time employees. Section 205 (c) of the act provides that “Part 
time oflicers and employees, unless otherwise excepted, shall be entitled 
on a pro rata basis to the benefits provided by sections 203 * * * of 
this title.” Thus, section 205 (c) has the effect of relating the leave 
accrual rights of part-time employees to “each full biweekly pay 
period.” It follows.that to benefit from the leave act, a part-time 
employee must serve under an established tour of duty for each of 
the two administrative work weeks in each biweekly pay period. See 
32 Comp. Gen. 206. 

In Office decision of December 4, 1952, the employee involved was 
not on the rolls during the first administrative work week of the bi- 
weekly pay period and accordingly could not have served a full bi- 
weekly pay period so as to entitle him to any leave credit for the 
hours worked in his established tour of duty in the second week of 
the period. With reference to the part-time service performed dur- 
ing the pay period during which the employees’ status changed from 
part-time to full-time service, credit for the part-time service toward 
earning of leave, being insufficient to earn the minimum of one hour, 
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was lost solely because of the status change. There was no intention 
in the said decision to deny credit toward leave accrual for hours 
accumulated in excess of those hours in a pay status for which a part- 
time employee otherwise would be entitled to one hour or more of 
leave. 

On the basis of the foregoing question No. 1 is answered in the 
affirmative thus rendering unnecessary any answer to question 2. 


(B-114375] 


Subsistence—Per Diem—Uncompensated Personnel— 
Travel Performed Between 8 a. m. and 6 p. m. 


Under section 5 of the Administrative Expenses Act of 1946 which provides that 
persons serving without compensation or at $1 per annum may be allowed, while 
away from homes or regular places of business, transportation in accordance 
with the Standardized Government Travel Regulations and per diem in lieu 
of subsistence enroute, the transportation only is subject to the travel regula- 
tions, so that administrative regulations may provide for payment of per diem 
in lieu of subsistence to uncompensated personnel for travel performed between 
the hours of 8 a. m. and 6 p. m. even though said travel regulations prohibit such 
payment. 


Comptroller General Warren to Director of Selective Service, May 


6, 1953: 


Reference is made to your letter of March 24, 1953, No. 1-41-1, 
requesting a decision as to whether the Selective Service Regulations 
may be amended to authorize the payment of a per diem subsistence 
allowance to uncompensated personnel of the Selective Service System 
while traveling away from their homes or regular places of business, 
even though such travel is performed wholly between the hours of 
8 a.m.and6 p.m. The current travel and subsistence regulations 
of the Selective Service System, 32 CFR 1609.41, e¢ seq., are considered 
to incorporate by reference the Standardized Government Travel 
Regulations, paragraph 51 of which provides “That no per diem will 
be allowed when the departure is at or after 8 a. m., and the return on 
the same day isat or priorto6p.m. * * *.” 

There is for consideration herein, as suggested in your letter, the 
provisions of section 5 of the Administrative Expenses Act of 1946, 
approved August 2, 1946, 60 Stat. 806, and the effect thereon of sections 
3 and 9 of the Travel Expense Act of 1949, approved June 9, 1949, 
63 Stat. 166, 167. 

Section 5 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
provides as follows: 


Persons in the Government service employed intermittently as consultants 
or experts and receiving compensation on a per diem when actually employed 
basis may be allowed travel expenses while away from their homes or regular 
places of business, including per diem in lieu of subsistence while at place of 
such employment, in accordance with the Standardized Government Travel 
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Regulations, Subsistence Expense Act of 1926, as amended (5 U. S. C. 821-833), 
and the Act of February 14, 1931, as amended by this Act, and persons serving 
without compensation or at $1 per annum may be allowed, while away from their 
homes or regular places of business, transportation in accordance with said 
regulations and said Act of February 14, 1931, as so amended, and not to exceed 
$10 per diem in lieu of subsistence en route and at place of such service or employ- 
ment unless a higher rate is specifically provided in an appropriation or other 
Act. 


It is observed that, while the portion of the above act dealing with 
persons serving without compensation or at $1 per annum, contains 
language subjecting the transportation of such persons to the Stand- 
ardized Government Travel Regulations and the mileage act of Feb- 
ruary 14, 1931, there is no similar language with respect to the author- 
ized payment of per diem in lieu of subsistence. Accordingly, and 
as the legislative history of the act of August 2, 1946, fails to indicate 
any intention to the contrary, it must be concluded that the per diem 
in lieu of subsistence authorized by section 5 of the act for persons serv- 
ing without compensation or at $1 per annum is without reference to 
the provisions of the Standardized Government Travel Regulations, 
or the Subsistence Expense Act of 1926, 44 Stat. 688. See 24 Comp. 
Gen. 331, and B-93085, March 21, 1950. 

There remains for consideration whether any change in that con- 
clusion would be required by the enactment of the Travel Expense 
Act of 1949. That act appears to have been enacted in lieu of the 
Subsistence Expense Act of 1926, and the mileage act of February 14, 
1931. Although section 9 of the 1949 act repeals the latter two men- 
tioned acts as well as any other acts—with certain exceptions, incon- 
sistent or in conflict with such act of 1949, it is not believed there 
was any intention to disturb the provisions of section 5 of the act of 
August 2, 1946, applicable to per diem in lieu of subsistence authorized 
for persons serving without compensation or $1 per annum. Thus, 
the same conclusion as reached in the prior paragraph would still 
be warranted. 

Upon the basis of the foregoing you may be advised that you 
would be authorized to change your regulation to provide for pay- 
ment of per diem in lieu of subsistence to uncompensated personnel 
in accordance with section 5 of the act of August 2, 1946, without 
regard to the Standardized Government Travel Regulations or the 
Travel Expense Act of 1949. 


[B-114547] 


Subsistence—Per Diem—Temporary Station Subsequently 
Made Permanent 


An employee who reported to a temporary duty station for training and in- 
struction with the understanding that if he showed aptitude and ability to per- 
form the pew duties he would be permanently transferred is entitled to per 
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diem in lieu of subsistence, as provided in orders, for the period of training 
prior to the effective date of his permanent transfer to said station. 
Comptroller General Warren to W. T. Chappell, Office of Price 
Stabilization, May 6, 1953: 


Reference is made to your letter of March 20, 1953, (0400/2930), 

forwarded here by letter of April 2, 1953 (2933/FDP), from the 
Chief, Accounting Branch, Budget and Finance Division, requesting 
decision whether you may certify for payment the reclaim voucher 
therewith transmitted in favor of G. Bryan Caldwell for $25.48, cover- 
ing transportation tax and per diem in lieu of subsistence administra- 
tively suspended from D. O. Voucher No. 21298. 
Your letter states the facts as follows: 
Mr. Caldwell was transferred from our Charlotte District Office to the Re- 
gional Office effective November 23, 1952. The date of the SF-50, Notification 
of Personnel Action, was November 21, 1952. He was requested by telephone 
to report to the Regional Office for two days of training by the employee (resign- 
ing) whom he would replace. He accepted the offer of a transfer, and a travel 
order was issued dated November 19, 1952, covering travel one-way from Char 
lotte, North Carolina, to Richmond, Virginia. 

Per diem in lieu of subsistence for which reclaim is made covers 
the period from 3:25 p. m., November 19, 1952, to 12 midnight on 
November 21,1952. There is attached to and made a part of the ad- 
ministratively approved reclaim voucher a statement by the claim- 
ant that it was not definitely known that he would become a per- 
manent employee of the Richmond office exactly at the end of his 
temporary duty there; that at the time his orders were written there 
was a contingency that he show some aptitude and ability in han- 
dling the new duties; that the training at this time was required 
since the specialist most familiar with these duties was resigning 
effective November 21, 1952; and that the timing of the likely trans- 
fer to Richmond was in doubt when the temporary order was issued. 

Travel Order No. OPS 04-14, dated November 19, 1952, authorized 
travel from Charlotte, North Carolina, designated as official station, 
to Richmond, Virginia, and $9 per diem in lieu of subsistence, for 
the period beginning on or about November 19 and ending on or about 
November 21. The purpose for which the order was issued was stated 
thereon as “Special assignment for training purposes as requested 
by Regional Information Officer, for two days’ training on radio 
equipment. 

In decision of July 2, 1942, 22 Comp. Gen. 1, it was held (quoting 
for the syllabus) : 

Travel by an employee incident to an order to temporary duty away from his 
headquarters to perform the duties of another position pending determination by 
competent authority of his eligibility for permanent appointment to such posi- 


tion constitutes travel on official business away from a designated post of duty 
within the meaning of the Subsistence Expense Act of 1926, as amended, and 
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the employee is entitled to per diem in lieu of subsistence, as provided in his or- 
ders, from the time he left his official station to and including the day preced- 
ing the date on which his eligibility for permanent appointment was finally 
determined. 

In view of the employee’s statement regarding the indefiniteness of 
the proposed change of station at the time temporary duty was per- 
formed, which statement is substantiated by the fact that the change 
of station was not officially authorized until after performance of the 
temporary duty, the travel here involved may be considered as official 
travel away from a designated post of duty under the above rule. 
See 30 Comp. Gen. 94. Accordingly, per diem in lieu of subsistence 
is properly payable for the period claimed. 

With respect to the reclaim of $2.98 for transportation tax, it ap- 
pears that such expense necessarily was incurred because of the re- 
fusal of the travel section in the Charlotte office to issue a transporta- 
tion request—the reason being that the travel order was not then avail- 
able. In view thereof, the reclaim for the amount expended for 
transportation tax may be allowed as an expense of transportation 
necessarily incurred in the performance of his assignment. 

The voucher, which (with enclosures) is returned herewith, may 
be certified for payment, if otherwise correct. 


[B-114626] 


Appropriations—Payment of Certified Claims—dAvaila- 
bility Limitation 

In view of the limitation to June 30, 1953, on the availability of appropriations for 
payment of claims, for repair or rehabilitation of airports, which were certified 
to Congress by the Administrator of Civil Aeronautics in accordance with sec- 
tion 17 of the Federal Airport Act, the unexpended balances in the appropriations 
after June 30, 1953, should be transferred to the consolidated appropriation 
account “Payment of Certified Claims” and claims for settlement after that date 
should be transmitted to the General Accounting Office. 

Comptroller General Warren to the Secretary of Commerce, May 


6, 1953: 


Reference is made to your letter of April 9, 1953, requesting the 
opinion of this Office as to whether funds appropriated for the pay- 
ment of claims under section 17 of the Federal Airport Act, 60 Stat. 
179, as amended, 49 U. S. C. 1116, may be paid out after June 30, 1953. 

Section 17 of the Federal Airport Act, supra, provides for reim- 
bursement to public agencies for the necessary rehabilitation or 
repair of public airports substantially damaged by any Federal 


agency. The portion thereof here pertinent, 49 U. S. C. 1116 (c), is 
as follows: 


There are authorized to be appropriated such amounts as may be necessary 
to enable the Administrator to make payments as provided for in this section 
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to public agencies, either upon completion of the rehabilitation or repair in- 
volved, or as such rehabilitation or repair progresses, it being the purpose of 
this subsection to authorize the Administrator to make payments to public 
agencies, out of funds appropriated pursuant to this section, as reimbursement 
for the cost of such public agencies of work performed in accomplishing rehabili- 
tation or repair prior to final completion of such work and at such time or 
times as may be determined by the Administrator, after consultation with the 
public agency involved: Provided, That no such payment made by the Admin- 
istrator shall be in an amount which, together with all previous payments 
made to reimburse such public agency for the cost of such rehabilitation or 
repair, shall exceed the estimated cost of the work then performed. If the 
Administrator shall determine at any time that the aggregate of such payments 
exceeds the actual cost of the work then performed the United States shall be 
entitled to recover such excess. In the event the estimate of the cost of rehabili- 
tation or repair of an airport as certified to Congress by the Administrator 
exceeds the actual cost of such rehabilitation or repair, the amount of such 
excess shall be covered into the Treasury of the United States as miscellaneous 
receipts. Appropriations made pursuant to this subsection shall remain avail- 
able until June 30, 1953, unless sooner expended. 

Also, of the ten appropriation acts appropriating funds for the pay- 
ment of claims under this section—63 Stat. 83, 240, 745, 875 and 978; 
64 Stat. 1048; 65 Stat. 55 and 739; 66 Stat. 103 and 639—all but the 
last specified that the moneys appropriated thereby were “to remain 
available until June 30, 1953.” The last appropriation—66 Stat. 
639—was the Supplemental Appropriation Act, 1953, and hence the 
sums appropriated thereby would be “available” until June 30, 1953, 
without specifically so stating. 

Under the provisions of law here involved, the Administrator of 
Civil Aeronautics has certified to the Congress such amounts as he 
found to be the actual or estimated cost of the rehabilitation or repair 
of airports for which claims had been timely submitted. The Con- 
gress thereupon appropriated the amounts certified by the Admin- 
istrator, specifying in the various acts the amounts appropriated for 
each such airport. In this connection, it is noted that section 17 (b) 
of the Federal Airport Act, 49 U. S. C. 1116 (b), provides in part 
that “Certifications made hereunder by the Administrator shall be 
deemed contractual obligations of the United States, payable as here- 
inafter provided.” 

When an appropriation is by its terms made available until a 
specified date, the general rule is that the availability relates to the 
authority to obligate the appropriation, and does not necessarily pro- 
hibit payments after the available date for obligations previously in- 
curred, unless the payment is otherwise expressly prohibited by stat- 
ute. 23 Comp. Gen. 862. However, in view of the provisions of law 
set out above, it is apparent that the obligations existed before the 
appropriations were enacted. Since the appropriations were obligated 
at the instant of their enactment, it follows that the period of avail- 
ability placed upon the funds relates to expenditures rather than to 
obligations. Therefore, it must be concluded that, as of June 30, 1953, 


the Congress intended to curtail expenditures by the administrative 
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agency and to lapse the unexpended balances of the appropriations 
as of that date. Accordingly, in the absence of the enactment of 
legislation indicating a different disposition of such funds, the bal- 
ances of the appropriations involved will be for transferring on June 
30, 1953, to the consolidated appropriation account “Payment of Cer- 
tified Claims” under the provisions of the act of July 6, 1949, 63 Stat. 
407 (31 U. S. C. 712b) and any claims of payment arising under the 
appropriations should be transmitted to the General Accounting Office 
for direct settlement. 
The questions presented are answered accordingly. 


[B-105631] 


Contracts—Damages—Delays—Contractor’s Supplier or 
Subcontractor—Relief Under Defense Production Act 


The act of June 30, 1952, which amended the damage relief provision of section 
707 of the Defense Production Act of 1950 by granting relief to contractors whose 
delay or default in the performance of the contract was due to suppliers’, subcon- 
tractors’, or other persons’ compliance with NPA orders, is not retroactive or 
applicable to cases involving delays due to compliance with NPA orders prior to 
June 30, 1952, by persons other than the contractor. 


Comptroller General Warren to the Secretary of Commerce, May 
8, 1953: 


Reference is made to letter of March 13, 1953, from the Acting 
Secretary requesting my opinion as to the effect of the amendment on 
June 30, 1952, of section 707 of the Defense Production Act of 1950, 
64 Stat. 798, 818. 

Prior to amendment, section 707 read, in pertinent part, as follows: 

No person shall be held liable for damages or penalties for any act or failure 
to act resulting directly or indirectly from his compliance with a rule, regula- 
tion, or order issued pursuant to this Act * * *. (Italics supplied.] 

By decision of February 19, 1952, 31 Comp. Gen. 408, this Office held 
that the relief accorded by the foregoing language of section 707 
was available only to a person whose alleged liability was the result 
of his own compliance with regulations under the act. Under this 
construction of section 707 a contractor could not be relieved from 
liability in cases where his default was due to his supplier’s com- 
pliance with Defense Production Act regulations, by reason of which 
compliance the supplier failed to furnish essential contract material 
on time. 

When the Defense Production Act of 1950 was amended in 1952, 
the word “his” in the first sentence of section 707 was deleted. See 
section 118, act of June 30, 1952, 66 Stat. 306. The committee report 
on the bill which became the act of June 30, 1952 (Senate Report No. 
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1599, 82d Congress, p. 29), contains the following language with re- 
spect to this deletion : 

It has been called to the attention of your committee that section 707 is in 
one respect subject to a narrower interpretation than the similar provision in 
the Second War Powers Act, 1942. Section 707, like the statute (Public Law 89, 
77th Cong., 55 Stat. 236) preceding the Second War Powers Act, 1942, provides 
protection against liability caused by “his compliance.” The Second War Powers 
Act, 1942, amended the provision by deleting the word “his.” 

This change makes it clear that the protection applies to cases where the lia- 
bility is caused by the compliance of another person, for example, where a con- 
tractor is unable to carry out a contract because his suppliers are prohibited 
from making or shipping him the parts he needs to carry out the contract. 

Your committee had not intended to provide a narrower form of relief in this 
respect than was provided under the Second War Powers Act, 1942. Accordingly, 
in order to remove any erroneous inference that the inclusion of the word “his” 
in section 707 was intended to give the provision a narrower effect, and to make 
it entirely clear that the broader effect is intended, your committee deleted 
the word “his” from the first sentence of section 707. 

My opinion is requested as to whether, in view of the present lan- 
guage of section 707 and its legislative history, liquidated damages 
for delays due to compliance with NPA orders by persons other than 
the contractors, may be assessed against Government contractors un- 
der contracts made (1) prior to the passage of the Defense Produc- 
tion Act on September 8, 1950, or (2) after the passage of the Act 
but prior to the amendment of section 707, or (3) after the amend- 
ment of section 707. 

It should be noted that the provisions of section 707 deal with 
damages for any act or failure to act, whether under a Government 
or a private contract, or even if unrelated to any contract. There 
would appear to be no doubt that the section, both before and after 
its amendment, was intended to apply to liability which otherwise 
might attach to any person’s act or failure to act, regardless of the 
date of the contract, if any, under which such liability accrued. 
Hence, determination of the basic question presented in the letter 
of March 13, 1953, does not depend upon the date of the contracts 
involved but upon the construction to be given section 707 before 
and after its amendment. 

There can be no question as to the effect of the amendment upon 
liability accruing thereafter. As stated in the committee report there- 
on, the protection of the amended section applies thereafter to cases 
where the liability results from the compliance of another person, as 
well as from the compliance of the person sought to be held liable. 
Accordingly, delay on the part of a Government contractor resulting 
directly or indirectly from compliance on and after June 30, 1952, 
with Defense Production Act regulations, either by the contractor or 
by his supplier or subcontractor, comes within the purview of section 
707 regardless of the date of the contract involved. 

But the amendment was not specifically made retroactive, and 
despite the statements in the committee report referred to above that 
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the phrase “his compliance” was not intended to limit the benefits of 
the section to persons whose liability resulted from their own com- 
pliance, I am compelled to conclude, for the reasons stated in my 
decision of February 19, 1952, that the language of the section prior 
to amendment was so clear as to require this construction. Accord- 
ingly, the fact that delay on the part of a Government contractor 
resulted solely from compliance prior to June 30, 1952, with Defense 
Production Act regulations by his supplier or subcontractor is not 
sufficient to relieve the contractor from liquidated damages otherwise 
chargeable because of such delay. 

Admittedly, this construction of section 707 as originally written 
may create inequities. It may be noted, however, that in many cases 
the common-law doctrines of frustration and impossibility of per- 
formance might excuse delays by a contractor which resulted from 
his supplier’s compliance with NPA orders. It may be, too, that in 
some cases involving Government contracts such delays properly 
could be determined excusable under the terms of the contract even 
though not excusable under the statute. Also, so far as Government 
contractors are concerned, liquidated damages for such delays may 
be recommended for remission under section 10 of the act of Septem- 
ber 5, 1950, 64 Stat. 591. 


[B-113784] 


Compensation—Withholding—Employee Debtors 


Under the compensation withholding provisions of the act of August 3, 1950, 
compensation overpayments due to errors in the processing of salaries may not 
be recovered by deductions from the employee debtors’ current pay without their 
consent until a charge has been raised or credit disallowed in the account of the 
accountable officer by the General Accounting Office, however administrative 
efforts should be made to secure refunds of the compensation overpayments from 
such employees or to secure their agreement to have the amount of the overpay- 
ments deducted from their current pay. 


Comptroller General Warren to the Administrator of Veterans 


Affairs, May 8, 1953: 


Reference is made to letter dated February 11, 1953, from the Dep- 
uty Administrator, relative to 32 Comp. Gen. 101 in which it was held 
that the act of August 3, 1950, Public Law 633, 64 Stat. 393—author- 
izing the withholding of current compensation from Government per- 
sonnel for purposes of effecting reimbursement of indebtedness to the 
United States—applies only where credit has been disallowed or a 
charge raised in the account of the disbursing or certifying officer in- 
volved for the amount overpaid and does not permit such withholding, 
without consent of the employee, upon auditors of the General Ac- 
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counting Office making informal inquiry relative thereto, even though 
the indebtedness is conceded by the Administrative Office. 

The letter requests decision whether withholding under that statute 
must be delayed, if the employee does not consent thereto, pending 
receipt of a formal exception from the General Accounting Office in 
circumstances enumerated therein as follows: 

a. A typographical error is made in typing the pay roll or related records so 
that the salary check is drawn for a larger net amount than due, which check 
the employee negotiates. Example: The net amount due is stated as $300 in- 
stead of $200 or $250 instead of $230. 

b. An error is made in reading the salary table while processing the pay roll 
and related records and using a higher salary rate than authorized by the Noti- 
fication Of Personnel Action, SF 50. Example: Using the salary rate listed 
below the authorized rate as $5060 instead of $5025. 

e. An error in posting the salary rate and value of allowances furnished in 
kind from the reporting documents to the pay roll and related records. Ex- 
amples: Posting the salary rate as $5060, no allowance in kind, when in tact 
subsistence is partaken at the rate of $653.64 per annum; an error in the docu- 
ment reporting the value of allowances as showing the allowance as partial 
subsistence (2 meals per day, 5 days per week) at a cost of $328.12 per annum 
when in fact full subsistence at the rate of $653.64 per anum is partaken and 
deduction from the salary should have been made on that basis. 

d. Errors in the preparation of the Time and Attendance Report, SF 1130, 

indicating an employee to be entitled to pay for a holiday which SF 1130 is 
supplemented by an amended SF 1130 indicating that the employee is not 
entitled to pay for the holiday. Example: Holidays occurring within a period 
of leave without pay or in combination with leave without pay or in combination 
with unauthorized absences. 
The view is expressed in the said letter that the debts under the cir- 
cumstances outlined, arising from overpayments in salary processing 
operations, may be distinguishable from other types of general debts 
due the United States. 

The right of set off has been held to be inherent in the United States 
and to be grounded in the common-law right of every creditor to 
apply the moneys of his debtor in his hands to the extinguishment of 
amounts due him from the debtor. Gratiot v. United States, 40 U.S. 
$36; McK night v. United States, 98 U.S. 178; Barry v. United States, 
229 U.S. 47. However, it now appears equally well established that, 
in the absence of express statutory authority, the current salary of an 
employee still in the service may not be withheld without his consent 
to liquidate his indebtedness to the United States. See Smith v. 
Jackson, 246 U.S. 388; McCarl v. Cow, 8 F. 2d 669; McCarl v. Pence, 
18 F. 2d 809; Baker v. McCarl, 24 F. 2d 897, 39 Op. Atty. Gen. 7. In 
this connection, the following extract from the opinion of the court 
in the case of McCarl v. Cow, 8 F. 2d 669, 671, seems particularly 
apposite : 


* * * It would require very specific provision to convince us that Congress 
intended to clothe an accounting officer with power to withhold in whole or in 
part the salary of an officer of the Navy, appropriated for by it, as a set-off 
against a sum found by that accounting officer to be due the government because 
of alleged overpayments in allowances regularly made to and received by that 
officer in good faith. The exercise of such arbitrary power well might affect 
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and seriously impair the efficiency of this branch of the national defense. * * * 
Naval officers are required to go to the far ends of the earth, and many depend 
upon the salary attached to their office for support of families left behind. 


Also, such court decisions—at least one of which involved indebtedness 
arising out of overpayment of salary—appear to be such as to preclude 
distinguishing indebtedness arising out of salary processing operations 
from other types of debts due the United States. Further, the express 
statutory authority contained in the act of August 3, 1950, to withhold 
current salary of employees in the circumstances therein defined, 
when viewed in the light of the court decisions precluding such with- 
holding, appear to constitute an expression of Congressional intent 
to grant the United States the right to set off current salary of 
employees still in the service only under circumstances covered by 
the statute. 

As to when such statute authorizes current salary to be withheld, 
letter of the General Counsel, General Accounting Office dated April 
14, 1950, included in the Senate Congressional Record for June 8, 1950, 
96 Cong. Rec. 8282, as bearing on the meaning of the terms of the act, 
is as follows: 


The said bill would amend the act of May 26, 1936 (49 Stat. 1374), so that 
whenever upon the statement of the account of any disbursing or certifying 
officer of the United States in the General Accounting Office credit shall have 
been disallowed or a charge raised for any payment to any person in the execu- 
tive branch of the Government, otherwise entitled to compensation from the 
United States, such compensation of the payee shall be withheld, in part or in 
whole, until full reimbursement has been accomplished under such regulations 
as may be prescribed by the head of the agency under which such payee is 
entitled to receive compensation. 

The terms “settlement of account” and “disallowance,” as used in the act of 
May 26, 1936, and as applied to disbursing officers, have well-defined and long- 
established meanings. The “settlement of account” represents a settlement of 
an Officer’s money account for a specific period, showing a list of items for which 
credit has not been allowed in the account, and the term “disallowance” con- 
stituting a formalization of exceptions taken to questionable payments in said 
accounts which have not been removed or cleared by proper explanation or 
refund. However, unlike disbursing officers, a certifying officer has no public 
funds in his possession and hence renders no “money account” against which 
“disallowances” might be issued. For this reason, the phrase contained in the 
present bill “or a charge raised” was deemed required to provide a basis for 
applying the provisions of the bill to certifying officers and was intended for 
application only in connection with certifying officers as distinguished from 
disbursing officers; also, it may be stated that such phrase, as used in the bill, 
contemplates a statement of exceptions outstanding against a certifying officer 
and not cleared by satisfactory reply or payment of the same degree of formality 
and finality represented by the “statement of account” or “disallowance” as 
those terms relate to disbursing officers. 

It is, therefore, to be understood that the proposed enactment contemplates 
withholding of compensation only where the certifying or disbursing officer 
involvea, after reasonable opportunity to explain or clear an exception challeng- 
ing the propriety of payment, has not been able to do so, or has not done so, 
and credit has been disallowed or a charge raised for the amount by the 
issuance by the General Accounting Office of a certificate of settlement of the 
responsibilities of the accountable officer * * *, 


Accordingly, and in answer to the questions raised, the statute does 
not authorize withholding current compensation of an employee over 
276088*—54——34 
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his objection in any of the situations outlined in the letter of the 
Deputy Administrator. Nor is such withholding authorized without 
the employee’s consent until a charge has been raised or credit dis- 
allowed in the account of the accountable officer concerned by the 
issuance of a certificate of settlement by the General Accounting Office 
of the accountable officer’s responsibilities. 

However, to protect the interests of the Government to the full extent 
possible under the statute, where overpayments have been made, proper 
administrative efforts should be made to explain to the employee the 
error and to secure a refund from him of the amount involved or his 
acquiescence to offsetting the overpayments from his current pay over 
a reasonable period considering the amount involved. Also, appropri- 
ate notations should be made in the records so that consideration may 
be given to recovery of the amounts from final salary which may be- 
come due the employee. Where the consent of the employee cannot 
be secured by administrative efforts, this Office, upon request of the 
administrative office will formalize the exception and promptly issue a 
certificate of settlement so that salary thereafter becoming payable 
may, in accordance with Public Law 633, be withheld. 


[B-112407] 


Uniform Allowance—Satisfactory Federal Service—Re- 
serve Officers—Armed Forces Reserve Act of 1952 


A Reserve officer who was ordered to active duty in excess of 90 days prior to 
January 1, 1953, the effective date of section 243 (a) (1) of the Armed Forces 
Reserve Act of 1952, and who had not previously received an initial uniform 
allowance, would not upon continuance of active duty beyond January 1, 1953, 
become entitled on that date to the $200 initial uniform allowance provided by 
the said section unless his orders contemplated the performance of a period of 
active duty in excess of 90 days after December 31, 1952. 


Former members of the Women’s Army Auxiliary Corps who subsequently are 
appointed Reserve officers in any of the Armed Forces are not precluded, by 
the second proviso in section 243 (a) (8) of the Armed Forces Reserve Act of 
1952, from receiving the $200 initial uniform allowance provided by the said 
section because of the receipt of an issue of uniforms in kind while in the Women’s 
Army Auxiliary Corps. 


Reserve officers of the Armed Forces who have previously received the periodic 
$50 uniform allowances authorized by the act of May 14, 1940, for officers of the 
Officers’ Reserve Corps, are not barred by the second proviso of section 243 (a) 
of the Armed Forces Reserve Act of 1952 from receiving the $200 initial uniform 
allowance provided by the said section. 


The uniform allowance provisions of section 243 of the Armed Forces Reserve 
Act of 1952, which pertain generally to Reserve Officers, apply to enlisted mem- 
bers of the Naval Reserve and Marine Corps Reserve temporarily appointed to 
Reserve officer grades under the provisions of section 2 of the act of July 24, 
1941, or under section 302 (e) of the Officer Personnel Act of 1947, however such 
members are not entitled to payment of the $250 uniform allowance provided by 
the latter two acts for enlisted men appointed as officers in the Regular services. 
Drills performed by a Reserve officer of the Armed Forces prior to January 1, 
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1953, the effective date of section 243 (a) (3) of the Armed Forces Reserve Act 
of 1952 which provides a $200 initial uniform allowance after the performance 
of 14 periods of inactive-duty training in the Ready Reserve established by sec- 
tion 204 of said act, may not be combined with drills performed subsequent to the 
act as a member of the Ready Reserve so as to entitle the officer to the $200 
initial uniform allowance. 


Under section 243 (a) (2) of the Armed Forces Reserve Act of 1952, which 
provides that an officer of a reserve component shall be entitled to a $200 initial 
uniform allowance “upon completion,’ as a member of a Reserve component, 
of not less than 14 days’ active duty or active duty for training, an officer of a 
Reserve component who completed a 14 days’ active duty for training period 
which started before the effective date of the above section of the act and ended 
after that date is entitled to the $200 initial uniform allowance. 


A member of a Reserve component on a Retired List (Retired Reserve) —in- 
cluding those persons placed on such list from the honorary retired list of the 
Naval Reserve or the Marine Corps Reserve—is entitled, under the Armed Forces 
Reserve Act of 1952, on being ordered to active duty to a uniform allowance in 
the initial sum of $200 and the further sum of $100. 


A Reserve officer who, on entering active duty for training purposes for a period 
in excess of 90 days, was paid a uniform allowance in the further sum of $100 
as provided by section 243 (c) of the Armed Forces Reserve Act of 1952 is not 
entitled under the said section, upon reentry on active duty or active duty for 
training in excess of 90 days within two years after the completion of the prior 
period of active duty or active duty for training, to a uniform allowance in 
the further sum of $100 even though he served less than 91 days on prior tour 
of duty. 


Under section 248 (b) of the Armed Forces Reserve Act of 1952, which provides 
that an officer of ‘a Reserve component” shall be entitled to a $50 additional 
uniform allowance upon the completion of each period of four years of satisfac- 
tory Federal service, an officer may not combine service in two Reserve com- 
ponents to constitute a period of four years satisfactory Federal service so as 
to be entitled to the $50 additional uniform allowance authorized by the above 
section, whether or not a break in service occurred between the time spent in 
each reserve component. 


Under section 204 (b) of the Armed Forces Reserve Act of 1952, which provides 
that Reserve officers shall be entitled to a $50 additional uniform allowance 
upon the completion of each period of four years of satisfactory Federal service, 
a Reserve officer may count service as a warrant officer in the Reserve but may 
not count service as an enlisted member of the Reserve for uniform allowance 
purposes. 


A member of a Reserve component of the Armed Forces who by the perform- 
ance of duty which requires wearing of the uniforms, earns 35 of the 50 points 
necessary to receive credit for a year of satisfactory Federal service and who is 
entitled to 15 points for membership in a Reserve component may be considered 
as having completed a year of satisfactory Federal service for the purpose of 
section 243 (b)—$50 additional uniform allowance—of the Armed Forces Re- 
serve Act of 1952, notwithstanding the first proviso of section 243 (a) (3) of the 
act provides that only duty which requires wearing of the uniform shall be 
counted “for the purposes of this section.” 


Any year of service as a member of a Reserve component of the Armed Forces 
prior to July 1, 1949, during which duty requiring the v-earing of the uniform 
was performed, may be counted by a Reserve officer as a year of satisfactory 
Federal service for the purpose of section 248 (b) ($50 additional uniform allow- 
ance) of the Armed Forces Reserve Act of 1952, notwithstanding the first proviso 
of section 243 (a) (3) provides only duty requiring the wearing of the uniform 
shall be counted “for the purposes of this section.” 


There is no requirement, express or implied, in section 243 (b) of the Armed 
Forces Reserve Act of 1952—which provides that officers of Reserve components 
shall be entitled to a $50 additional uniform allowance upon completion of each 
period of four years of satisfactory Federal service—that a year of satisfactory 
Federal service coincide with or be completed within a calendar year or fiscal 
year, and therefore, it is necessary that only the 50 duty points required for a 
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year of satisfactory Federal service be earned within a one year period—the be- 
ginning and end of that year to depend upon the facts in the case; however, 
points earned during one such year may not be combined with points earned 
in a subsequent year. 


While section 243 (a) of the Armed Forces Reserve Act of 1952 bars the pay- 
ment of a uniform allowance to an officer within two years after separation 
from a Regular component, a Reserve officer who enters on a tour of active duty 
in excess of 90 days which starts within but extends beyond the two year period 
after separation from a Regular component is entitled, at the expiration of the 
two year period, to a $200 initial uniform allowance, however he would not be 
entitled to a uniform allowance in the further sum of $100 under section 243 
(¢) of the act. 32 Comp. Gen. 255 modified. 


While section 243 (a) and (c) of the Armed Forces Reserve Act of 1952 bars 
the payment of a uniform allowance to an officer within two years after separa- 
tion from a Regular component, a Reserve officer who performs a tour of active 
duty within the two year period after separation from a Regular component is 
entitled, at the expiration of the original two year period if again recalled to 
active duty, to a uniform allowance in the initial sum of $200 which he would 
otherwise have received upon recall to active duty, however he would not be 
entitled to a uniform allowance in the further sum of $100 under section 243 (c) 


unless the intervening period of active duty was 90 days or less. 32 Comp. Gen. 
255 modified. 


Assistant Comptroller General Yates to the Secretary of Defense, 
May 11, 1953: 


Reference is made to your letter of February 27, 1953, requesting 
decision on several questions—listed in an enclosed copy of Com- 
mittee Action No. 62, Military Pay and Allowance Committee, De- 
partment of Defense—concerning the payment of uniform allowances 
to certain officers of the uniformed services under section 243 of the 
Armed Forces Reserve Act of 1952, approved July 9, 1952, 66 Stat. 
492, which section is as follows: 


(a) An officer of a reserve component or of the Army of the United States 
without component or the Air Force of the United States without component 
shall be entitled to an initial sum not to exceed $200 as reimbursement for the 
purchase of required uniforms and equipment, either— 

(1) upon first reporting for active duty for a period in excess of ninety days; or 

(2) upon completion, as a member of a reserve component, of not less than 
fourteen days active duty or active duty for training; or 

(3) after the performance of fourteen periods of not less than two hours’ dura- 
tion each, of inactive-duty training as a member in the Ready Reserve of a 
reserve component: Provided, That only duty requiring the wearing of the uni- 
form shall be counted for the purpose of this section: Provided further, That 
any initial uniform reimbursement or allowance heretofore or hereafter received 
as an officer under the provisions of any other law shall be a bar to the en- 
titlement for any initial sum authorized under the provisions of this section: 
And provided further, That any individual who has served on active duty as an 
officer of a Regular component of the Armed Forces of the United States may 
not be qualified for entitlement under this section by duty performed within 
two years after separation from such Regular component. 

(b) An officer of a reserve component shall be entitled to an additional’ sum 


of not to exceed $50 for reimbursement for the purchase of required uniforms’ 


and equipment, upon completion of each period after the date of enactment of 
this Act of four years of satisfactory Federal service as prescribed in title 
III of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended, performed in an active status in a reserve component and 
which shall include at least twenty-eight days of active duty or active duty for 
training: Provided, That any period of active duty or active duty for training 
for a period in excess of ninety days shall be excluded in determining the period 
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of four years required for eligibility under this subsection: Provided further, 
That a person who receives or has heretofore received a uniform reimbursement 
or allowance as an officer shall not be entitled to the reimbursement provided 
in this subsection until the expiration of not less than four years from the date 
of entitlement to the last reimbursement or allowance: And provided further, 
That, until four years after the date of enactment hereof, an officer may elect to 
receive the uniform reimbursement not to exceed $50 to which he may be entitled 
under existing regulations issued pursuant to section 302 of the Naval Reserve 
Act of 1938, as amended, or section 11 of the Act of August 4, 1942, as amended. 

(c) An officer of a reserve component or of the Army of the United States 
without component or of the Air Force of the United States without component 
entering on active duty or active duty for training on or after June 25, 1950, shall 
be entitled, for each time of such entry or reentry on active duty or active duty 
for training of more than ninety days’ duration to a further sum not to exceed 
$100 as reimbursement for additional uniforms and equipment required on such 
duty: Provided, That the reimbursement provided by this subsection shall not 
be payable to any officer who, under any provision of law, has received an initial 
uniform reimbursement or allowance in excess of $200 during his current tour 
of active duty or within a period of two years prior to entering on his current 
tour of active duty: Provided further, That the reimbursement provided in this 
subsection shall not be payable to any officer entering on active duty or active 
duty for training within two years after completing a previous period of active 
duty or active duty for training of more than ninety days’ duration. 

(d) The receipt of a uniform and equipment reimbursement as an officer of 
one of the reserve components shall be a bar to entitlement to a uniform reim- 
bursement upon transfer to or appointment in another, except where a different 
uniform is required: Provided, That reimbursement for uniforms and equipment 
upon transfer to or appointment in another reserve component within the limits 
and under the conditions prescribed by subsections (a) and (c) of this section 
may be made in accordance with regulations approved by the Secretary of 
Defense or the Secretary of the Treasury in the case of the Coast Guard when 
the Coast Guard is operating as a service in the Treasury Department. 


The questions presented are quoted and considered in order, as 
follows: 


QUESTION 1 


Section 243 (a) (1) of the Armed Forces Reserve Act of 1952 provides that, 
other conditions being met, an officer of a reserve component or of the Army of 
the United States without component, or the Air Force of the United States 
without component, shall be entitled to an initial sum not to exceed $200 as re- 
imbursement for the purchase of required uniforms and equipment upon first 
reporting for active duty for a period in excess of 90 days. Section 802 of 
the Act states: “Except as otherwise specifically provided, this act shall become 
effective on the first day of the sixth month following the month of enactment”, 
or 1 January 1953. 

In decision of 9 May 1939, 18 Comp. Gen. 836, it was held that similar language 
appearing in section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, did not 
preclude payment of an initial uniform allowance of $100 to an officer, otherwise 
entitled thereto, who was on active duty on the effective date of the act and con- 
tinued to serve on active duty thereafter. This principal was followed in sub- 
sequent decisions of 30 June 1943, 22 Comp. Gen. 1141, and 20 August 1945, 25 
id. 194. However, in decision of 25 November 1952, B-112407, in answer to 
question 2, a contrary rule was applied to the payment of the $100 additional 
allowance under the provision of section 243 (c) of the Armed Forces Reserve 
Act of 1952. 

A major in the Army Reserve was ordered to active duty in excess of 90 days 
on 15 October 1952. He had not previously received an initial uniform allow- 
ance and was not qualified for such an allowance under the law then in effect— 
the act of 4 December 1942 (56 Stat. 1039)—since such allowance was not pay- 
able to majors. In view of the above, other conditions of entitlement being 
met, did the officer become entitled to an initial uniform allowance under sec- 
tion 243 (a) of the Armed Forces Reserve Act of 1952 on 1 January 1953. Would 
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the answer be the same, (1) if the order of 10 October 1952 ordered the officers 
to active duty for six months, (2) if his orders specified release from active 
duty less than 90 days after 1 January 1953 but more than 90 days after 15 
October 1952, the date of entry on active duty. 

In the decision of November 25, 1952, supra, it was held that the 
$100 allowance granted by subsection (c) of section 243 of the Armed 
Forces Reserve Act of 1952, to officers “entering on active duty or 
active duty for training on or after June 25, 1950” was not payable 
to officers already on active duty on that date, it being pointed out 
that the decision of May 9, 1939, 18 Comp. Gen. 836—referred to in 
the above question—concerned an initial allowance, whereas subsec- 
tion 243 (c) pertains to a supplemental allowance; that the said sup- 
plemental allowance was retroactive and therefore subject to strict 
construction; and that the legislative history of that allowance indi- 
cated that it was not intended for persons already on active duty on 
June 25, 1950. 

The allowance granted by subsection 243 (a) (1) is an initial allow- 
ance and, like the allowance considered in the decision of May 9, 1939, 
is not retroactive. Presumably, the Congress was aware that this 
Office, in the decisions cited by you, had construed prior similar laws 
as granting allowances to persons already on active duty on the effec- 
tive date of the acts granting such allowances and it seems clear 
that the general intent of subsection 243 (a) (1) was to provide 
officers who had never received an initial uniform allowance with an 
allowance for uniforms if their orders contemplated performance 
after December 31, 1952, of a period of active duty in excess of ninety 
days. 

Question 1, as stated, is answered in the negative since it is not shown 
that the officers’ orders contemplated the performance by him after 
December 31, 1952, of a period of active duty in excess of ninety 
days. Subquestion (1) is answered in the negative, that is to say, 
that the officer would be entitled to the authorized allowance since 
his orders contemplated the performance of sufficient active duty 
during the effective period of the act. Subquestion (2) is answered 
in the affirmative. He would not be entitled to such allowance 
because his orders did not contemplate a period of active duty in 
excess of nintey days after December 31, 1952. 


QUESTION 2 


The second proviso of section 243 (a) (3) of the Armed Forces Reserve 
Act of 1952 states that “any initial uniform reimbursement or allowance here- 
tofore or hereafter received as an officer under the provisions of any other 
law shall be a bar to the entitlement for any initial sum authorized under the 
provisions of this section”. Section 8 of the act of 14 May 1942 (56 Stat. 
280) required the Secretary of War to furnish to all members of the Women’s 
Army Auxiliary Corps such articles of uniforms and equipment as may be 
required, and provided further that the accountability of such members for 
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the uniforms and equipment furnished should “conform so far as is practicable, 
to the laws and regulations pertaining to the Army in like cases”. Section 
4 of the act of 1 July 1948 (57 Stat. 371), establishing a Women’s Army Corps 
for service in the Army of the United States provided as follows: 

“Notwithstanding any other provision of law, no woman appointed as an 
officer in the Army of the United States under the provisions hereof who has 
previously held an appointment as an officer of the Women’s Army Auxiliary 
Corps established pursuant to the provisions of the Act of May 14, 1942 (Public 
Law 554, Seventy-seventh Congress), shall be entitled to any uniform allow- 
ance payable to officers of the Army of the United States. Such officers who 
have not received a complete issue of uniforms, insignia, accessories, and equip- 
ment prescribed under the provisions of section 8 of such Act of May 14, 1942, 
may be issued the remainder of such prescribed articles, and all such officers 
who have heretofore received, or may hereafter receive such complete issue, or 
any part thereof, may retain such articles as their personal property. 

Are former members of the Women’s Army Auxiliary Corps who subsequently 
are appointed in a reserve component of any of the Armed Forces, or the Army 
of the United States without component or the Air Force of the United States 
without component, and who are otherwise qualified, precluded from receiving an 
initial uniform allowance by reason of having received an issue of uniforms in 
kind while in the Women’s Army Auxiliary Corps (1) in those cases where 
they were subsequently commissioned in the Women’s Army Corps under the 
act of 1 July 1943, supra, and (2) where they were separated from the Women’s 
Army Auxiliary Corps prior to being commissioned under that Act? 


Section 4 of the act of July 1, 1943, 57 Stat. 371, quoted above, barred 
the payment of a uniform allowance to an officer of the Women’s 
Army Corps if she had received an issue of uniform clothing in kind 
as an officer of the Women’s Army Auxiliary Corps. The present 
statute provides that the receipt of any initial uniform reimburse- 
ment or allowance as an officer under the provisions of any other law 
shall be a bar to entitlement to any initial alowance therein provided. 
The bar so established does not expressly apply to cases in which an 
issue of clothing in kind had been received and it appears that if 
such bar had been intended to cover such cases, clear language to 
effectuate that intent would have been used, as was done in the act 
of July 1, 1943. 

Accordingly, both sections of question 2 are answered in the 
negative. 


QUESTION 3 


The Act of 14 May 1940 (54 Stat. 212), as amended by Section 1 of the Act of 
9 March 1942 (56 Stat. 148), provided as follows: 

“That officers of the Officers’ Reserve Corps of the Army shall be entitled to an 
allowance for uniforms and equipment of $50 per annum upon completion, in 
separate fiscal years, of each of their first three periods of active duty training 
of three months or less, following their original appointment.” 

Does the previous receipt of $50, $100, or $150 under the above provisions of 
law constitute a bar to entitlement to an initial uniform allowance under Section 
243 (a) of the Armed Forces Reserve Act of 1952, in view of the language con- 
tained in the second proviso thereof? 


The second proviso of subsection 243 (a) refers to any initial uni- 
form reimbursement or allowance. That language appears to have 
been used advisedly and for the purpose of distinguishing between 
an initial allowance or reimbursement for uniforms and other uniform 
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allowances or reimbursements. The periodic $50 allowances author- 
ized by the act of May 14, 1940, 54 Stat. 212, for officers of the Officers’ 
Reserve Corps were apparently intended to be similar to the periodic 
$50 allowances which were provided by section 302 of the Naval Re- 
serve Act of 1938, 52 Stat. 1180, for officers of the Naval Reserve. The 
sums granted under each statute were in the nature of maintenance 
allowances, to enable an officer to make necessary replacements to an 
outfit already possessed by him, whereas an “initial” allowance would 
be one granted in connection with the officer’s required purchase of an 
initial uniform outfit. On that basis question 3 is answered in the 
negative. 


QUESTION 4 


Section 11 of the act of July 24, 1941, as amended, 55 Stat. 604, provides as 
follows: 

The provisions of this Act, except as may be necessary to adapt the same 
thereto shall apply to— 

“(a) Personnel of the Naval Reserve (except the Fleet Reserve) and the 
Marine Corps Reserve (except the Fleet Marine Corps Reserve) in like manner 
and to the same extent and with the same relative conditions in all respects as 
are provided for personnel of the Regular Navy and Marine Corps, but this shall 
not be construed to authorize the temporary appointment of the personnel 
thereof to ranks or grades in the Regular Navy or Marine Corps. 

“(b) Personnel of the Coast Guard in relationship to the Coast Guard in the 
Same manner and to the same extent as they apply to personnel of the Navy in 
relationship to the Navy.” 

Subsection (b) of section 7 of the said 1941 act provides as follows: 

“Enlisted men shall, upon being initially appointed as provided by section 2 
of this Act, be paid the sum of $250 as a uniform gratuity.” 

Subsection (h) of section 302 of the Officer Personnel Act of 1947, as amended, 
61 Stat. 830, provides that: 

“The provisions of this section shall apply to personnel of the Naval Reserve 
(except the Fleet Reserve, and personnel of the Naval Reserve ordered to active 
duty in connection with organizing, administering, recruiting, instructing, train- 
ing, or drilling the Naval Reserve, or ordered to temporary active duty for the 
purpose of prosecuting special work), when on active duty, in like manner and 
to the same extent and with the same relative conditions in all respects as are 
provided for personnel of the Regular Navy and Marine Corps, but this shall 
not be construed to authorize the temporary appointment of the personnel thereof 
to grades in the Regular Navy or Marine Corps.” 

Subsection (f) of section 302 of the Officer Personnel Act of 1947, as amended, 
61 Stat. 830, provides as follows: 

“Enlisted men shall, upon being initially appointed as provided by this section, 
be paid the sum of $250 as a uniform gratuity.” 

The Comptroller General of the United States, in decision of August 20, 1945, 
25 Comp. Gen. 194, in answer to question (e), held that an enlisted member of 
the Coast Guard Reserve temporarily appointed to officer rank under the pro- 
visions of the Act of July 24, 1941, supra, and paid the uniform allowance of $250, 
as provided in section 7 (b) of the said Act, was entitled to the additional allow- 
ance of $50 under the provisions of section 210 of the Coast Guard Auxiliary 
and Reserve Act of 1941, four years from the date of entitlement to the initial 
allowance under the provisions of the said 1941 Act, if other conditions of the 
statutes were met. 

Are enlisted members of the Naval Reserve and Marine Corps Reserve tempo- 
rarily appointed to officer grades under the provisions of section 2 of the 1941 
Act, supra, and section 302 (e) of the Officer Personnel Act of 1947, supra, en- 
titled to the payment of uniform allowances of $250 provided by said Acts, or are 
they entitled to otherwise proper payments of uniform allowances under the 
provisions of section 243 of the Armed Forces Reserve Act of 1952, supra, in 
accordance with the ruling in 25 Comp. Gen. 194? 
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Under the laws in effect prior to the statute here under consideration, 
it was held that the uniform allowance provided by section 7 (b) of 
the act of July 24, 1941, applied only to enlisted men temporarily ap- 
pointed as officers in the Regular services, those men temporarily ap- 
pointed as Reserve officers being entitled to uniform allowance bene- 
fits under laws pertaining to Reserve officers generally. 25 Comp. 
Gen. 194. Also, it has been held that insofar as the appointment of 
enlisted personnel to temporary officer grades is concerned, Title III 
of the Officer Personnel Act of 1947, 61 Stat. 829, is largely a continua- 
tion of the act of July 24, 1941, carrying on without a break the 
provisions of the earlier act relative to such appointments, including 
the reenactment in section 302 (f) of the later act of the uniform 
gratuity provision in section 7 (b) of the earlier act. 28 Comp. Gen. 
318. Following the reasoning used in those decisions, it appears that 
the uniform allowance provisions of section 243 of the present act, 
pertaining generally to Reserve officers, likewise apply in the case of 
temporary Reserve appointments under the act of July 24, 1941, and 
under the Officer Personnel Act of 1947, and question 4 is answered 
accordingly. 


QUESTION 5 


Section 302 of the Naval Reserve Act of 1938, as amended, 52 Stat. 1180, pro- 
vides, insofar as here material, that: 

“In time of peace * * * after the authorized performance of fourteen drills, a 
commissioned or warrant officer of the Naval Reserve shall be paid a sum 
not to exceed $100 as reimbursement for the purchase of the required 
uniforms, * * *.” 

Section 243 (a) of the Armed Forces Reserve Act of 1952, supra, provides, 
insofar as here material, that: 

“An officer of a reserve component * * * shall be entitled to an initial sum not 
to exceed $200 as reimbursement for the purchase of required uniforms and 
equipment, either— 

“(2) *s * 

“(2) ses 

“(3) after the performance of fourteen periods of not less than two hours’ 
duration each, of inactive-duty training as a member in the Ready Reserve of a 
reserve component: * * *” 

An officer of the Marine Corps Reserve prior to 1 January 1953 had performed 
a total of ten authorized drills looking to qualification for the payment of the 
initial uniform allowance of $100 under the provisions of section 302 of the Naval 
Reserve Act of 1938. The drills required under the Naval Reserve Act of 1938, 
as amended, are of the same duration and similar in all respects to the fourteen 
periods of inactive duty training required under the Armed Forces Reserve Act 
of 1952. 

If the officer completes four additional periods of inactive duty training as a 
member in the Ready Reserve of the Marine Corps Reserve, in accordance with 
the provisions of paragraph 3 of section 243 (a) of the Armed Forces Reserve Act 
of 1952, subsequent to January 1, 1953, may the drills performed prior to January 
1, 1953, be combined with the drills performed subsequent to January 1, 1953, 
so as to entitle the officer to the initial uniform allowance of $200 under the 
provisions of section 243 (a) of the Armed Forces Reserve Act of 1952? 


Subsection 243 (a) (3) of the Armed Forces Reserve Act of 1952 
provides an initial allowance of $200 after the performance of fourteen 
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periods of inactive-duty training “as a member in the Ready Reserve.” 
It appears that the Ready Reserve of each of the Armed Forces of the 
United States was first established by section 204 of the present act. 
Hence, there could have been no performance of inactive-duty training 
in the Ready Reserve prior to January 1, 1953. 

Accordingly, question 5 is answered in the negative. 


QUESTION 6 


If the answer to question 5 is in the affirmative, would it likewise apply to 
reserve officers of the Army and Air Force, notwithstanding that prior to January 
1, 1953, there existed no legislation under which reserve officers of the Army and 
Air Force could qualify for uniform allowance by the performance of inactive 
duty training? 


Since question 5 is answered in the negative, no answer to question 6 
is required. 
QUESTION 7 


Section 243 (a) of the Armed Forces Reserve Act of 1952, supra, provides that 
an officer of a reserve component shall be entitled to an initial sum not to exceed 
$200 as reimbursement for the purchase of required uniforms and equipment: 
“upon completion, as a member of reserve component, of not less than fourteen 
days’ active duty or active duty for training’. With respect to reserve officers 
of the Army and Air Force, there is no provision of law under which they could 
qualify for the payment of a uniform allowance by the performance of active 
duty for training. An officer of a reserve component of the Army reported for 
active duty for training of fifteen days on December 21, 1952, and completed his 
fifteen days’ active duty for training on January 5, 1953, (counting December 31). 
The duty thus performed required the wearing of the uniform. 

Is the officer referred to in the above example entitled to payment of the 
initial sum of not to exceed $200 on the completion of his active duty for training 
of not less than fourteen days? 


The statute requires that the active duty or active duty for training 
referred to in subsection 243 (a) (2) be completed subsequent to Jan- 
uary 1, 1953. There is no requirement that such duty be begun prior 
to that date. Compare decision of November 25, 1952, B-112407, 32 
Comp. Gen. 255, 263, answer to question 9. 

Accordingly, question 7 is answered in the affirmative. 


QUESTION 8 


The Assistant Comptroller General of the United States, in his decision of 
20 August 1942, B-24856, held that an officer of the Honorary Retired List of 
the Marine Corps Reserve, established under the provisions of sections 309 
and 310 of the Naval Reserve Act of 1938, may not qualify under the first 
provision of section 302 of the Naval Reserve Act of 1938 for the payment of 
uniform gratuity and is not, therefore, entitled to the payment of the further 
sum of $150 upon being assigned to active duty during war or national emergency. 
See also decision of 19 May 1942, B-24856. In connection with the foregoing, 
attention is invited to section 310a of the Naval Reserve Act of 1938, as added 
by the act of October 25, 1943 (57 Stat. 575; 34 U. S. C. 855i-1). 

Is a member of a reserve component on a Retired List entitled to the payment 
of the initial uniform allowance of not to exceed $200 and the further sum of not 
to exceed $100, if ordered to active duty and otherwise qualifies? 
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Sections 204 and 207 of the Armed Forces Reserve Act of 1952, 
provide: 


Sec. 204. There shall be within each of the Armed Forces of the United States 
a Ready Reserve, a Standby Reserve, and a Retired Reserve, and each member 
of the reserve compenents shall be placed in one of these categories. 

Sec. 207. (a) The Retired Reserve consists of those members of the reserve 
components whose names are placed on reserve retired lists established pursuant 
to subsection (b) of this section. 

(b) In accordance with regulations prescribed by the appropriate Secretary, 
reserve retired lists shall be established upon which will be placed the names 
of those members of the reserve components who make application therefor, if 
otherwise qualified. Such reserve retired lists shall be in addition to the Army 
of the United States Retired List, the Air Force of the United States Retired List, 
and the United States Naval Retired List authorized pursuant to section 301 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended. 

(c) Members in the Retired Reserve may, if qualified, be ordered to active 
duty involuntarily, but only in time of war or national emergency declared by 
the Congress or when otherwise authorized by law. 


Subsection 213 (b) of the above act provides: 


(b) Any person who is on the honorary retired list of the Naval Reserve or 
the Marine Corps Reserve when this Act takes effect shall be placed in the 
Retired Reserve of the appropriate Armed Force of the United States.” 


It appears that one purpose of the above provisions was to insure 
that persons on the honorary retired list of the Naval Reserve and 
the Marine Corps Reserve when the act took effect were to be members 
of the Reserve components for all purposes. See statements at page 


669 of hearings before the Committee on Armed Services, House of 
Representatives, on H. R. 4860, 82d Congress, and at page 37 of House 
Report No. 1066, September 27, 1951, to accompany H. R. 5426, 82d 
Congress. 

Accordingly, question 8 is answered in the affirmative. 


QUESTION 9 


The second proviso of section 243 (c) of the Armed Forces Reserve Act of 
1952, supra, provides: 

“That the reimbursement provided in this subsection shall not be payable to 
any officer entering on active duty or active duty for training within two years 
after completing a previous period of active duty or active duty for training 
of more than ninety days duration.” 

An officer of the Air Force Reserve entered on active duty for training for 
a period in excess of ninety days duration on 1 April 1953 and was paid the 
“further sum not to exceed $100” provided for in section 243 (c) of the Armed 
Forces Reserve Act of 1952. He was released to inactive duty on 15 June 1953. 
He reentered on active duty for training for a period in excess of ninety days 
on 1 May 1955. 

Is the officer entitled to “a further sum of not to exceed $100” upon reentry 
on active duty or active duty for training in excess of ninety days on 1 May 
1955 when such reentry is within two years of the completion of a prior period 
of active duty or active duty for training for which “a further sum of not to 
exceed $100” had been paid, such prior period of active duty or active duty 
for training having been for a period of less than ninety days? 


Apparently, subsection 243 (c) does not require the actual per- 
formance of duty for more than ninety days under orders requiring 











512 DECISIONS OF THE COMPTROLLER GENERAL (32 


duty of that duration before a right to the $100 allowance becomes 
fixed. In other words, other requisite conditions being met, an officer 
receives an allowance of $100 upon entering or reentering on a period 
of duty stated to be in excess of ninety days, and is not thereafter 
required to refund that amount or any part thereof should he serve 
for less than ninety-one days. Since the said allowance would be 
made on the basis of duty in excess of ninety days, it must be con- 
sidered that duty actually was performed for a period in excess of 
ninety days under those orders when determining an individual’s 
right to an allowance for uniforms under orders issued thereafter. 
Accordingly, question 9 is answered in the negative. 


QUESTION 10 


Section 248 (b) of the Armed Forces Reserve Act of 1952 supra, provides so 
far as is here material that: 

“An officer of a reserve component shall be entitled to an additional sum of 
not to exceed $50 for reimbursement for the purchase of required uniforms and 
equipment, upon completion of each period after the date of enactment of this 
Act of four years of satisfactory Federal service as prescribed in Title LII 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, as amended performed in an active status in a reserve component and 
which shall include at least twenty-eight days of active duty or active duty for 
training :” 

An officer qualified for “an initial sum not to exceed $200” after the perform- 
ance of fourteen periods of not less than two hours duration each, of inactive- 
duty training as a member of the Ready Reserve of the Army Reserve on 
28 February 1953. He resigned his commission in the Army Reserve on 30 June 
1955. During the period 1 March 1953 to 30 June 1955, he had completed two 
years of “satisfactory Federal service” as prescribed in Title III of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948, as amended. 
He was appointed an officer in the Ready Reserve of the Naval Reserve on 1 July 
1956. On 30 June 1958 he had performed two years “satisfactory Federal serv- 
ice” in an active status in the Naval Reserve which included twenty-eight days 
of active duty for training. 

May service in two reserve components be combined to constitute a period of 
four years “satisfactory Federal service” in determining entitlement to the 
“additional sum of not to exceed $50” if otherwise qualified? Cf. 28 Comp. 
Gen. 655. 

Would the answer to this question be the same if the officer had been ap- 
pointed to the Ready Reserve of the Naval Reserve on 1 July 1955, without 
break in service and has completed two years of “satisfactory Federal service” 
on 30 June 1957, as a member of the Ready Reserve of the Naval Reserve? 


If it had been intended that an officer could qualify for an allow- 
ance under subsection 243 (b) by service in more than one component, 
it appears that language clearly reflecting that intent would have been 
used, instead of the phrase “a reserve component.” While it was held 
in 28 Comp. Gen. 655, cited by you, that the term “a reserve com- 
ponent” appearing in subsection 302 (a) of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, 62 Stat. 1087, 
was to be construed as including more than one component, that 
holding was supported by a legislative history of the said provision 
which clearly indicated that such was the intention of the Congress. 





Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 513 


No such persuasive data concerning the provisions here involved has 
been found in its legislative history. 

Accordingly, the first part of question 10 is answered in the nega- 
tive, the second in the affirmative. 


QUESTION 11 


Under section 243 (b) entitlement to the maintenance allowance of not to 
exceed $50 is dependent upon a member completing four years of “satisfactory 
Federal service’ as prescribed in Public Law 810, section 302 (b) of which pro- 
vides that a year of “satisfactory Federal service” shall consist of any year in 
which a person is credited with a minimum of 50 points which are credited on the 
following basis: 

“(1) One point for each day of active Federal service: 

“(2) One point for each drill or period of equivalent instruction, such drills 
and periods of equivalent instruction to be restricted to those prescribed and au- 
thorized by the Secretary of the respective service for the year concerned, and 
to conform to the requirements prescribed by other provisions of law; 

“(3) Fifteen points for membership in a reserve component for each year of 
Federal service other than active Federal service.” 

Subsection (e) of section 306 of the said act provides as follows: 

“(e) With respect to personnel of the Army or the Air Force, service in the 

inactive National Guard or Air National Guard, in a non-federally recognized 
status in the National Guard or Air National Guard, or in an inactive reserve 
section of the Officers’ Reserve Corps or an inactive officers’ section of the Air 
Force Reserve shall not be deemed to be Federal service.” 
A It will be noted that a year of “satisfactory Federal service” is defined in 
section 302 of Public Law 810 as including service as an enlisted member and 
warrant officer, as well as service as .a commissioned officer. In view, thereof, 
may service as an enlisted member or warrant officer be included in determining 
whether a reserve officer has completed four years of “satisfactory Federal 
service” in determining entitlement to the $50 maintenance allowance. 


Section 243 of the Armed Forces Reserve Act of 1952 pertains to 
officers only. Section 101 (g) of the same act defines “officer,” when 
used in that act, as meaning a commissioned or warrant officer. While 
subsection 243 (b) of the act refers to satisfactory Federal service 
as prescribed in Title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, supra, and thus adopts the defi- 
nition in that act of such service, the said reference does not enlarge 
the scope of the said section 243 so as to include enlisted service. 

Question 11 is answered by saying that service as a warrant officer 
may be included; service as an enlisted member may not be included. 


QUESTION 12 


The first proviso in section 243 (a) of the Armed Forces Reserve Act of 1952 
provides that * * * “only duty requiring the wearing of the uniform shall 
be counted for the purposes of this section”. It will be noted that under section 
302 (b) of Public Law 810 a year of “satisfactory Federal service” consists of 
any year in which a member is credited with 50 points. Several questions have 
arisen concerning the method of computing a year of “satisfactory Federal sery- 
ice” for purposes of payment of the uniform allowances. Each year of service 
as a member of a reserve component prior to July 1, 1949, is considered a year of 
“satisfactory Federal service”. However, subsequent to July 1, 1949, member- 
ship in a reserve component entitles a member to credit of 15 points; one point is 
credited for each day of active Federal service or for each period of equivalent 
instruction or duty. 
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(a) If a member is credited with 35 points which were earned incident to the 
performance of active duty for training, drills or other duty requiring the wear- 
ing of the uniform, may the 15 points credited for membership in a Reserve com- 
ponent be considered as having been earned incident to the performance of duty 
requiring the wearing of the uniform or is it necessary that the entire 50 points 
be earned incident to the performance of duty actually requiring the wearing of 
the uniform? 

Subsection 302 (b) of “Public Law 810” was quoted, in pertinent 
part, in the presentation of question 11. It provides that a year of 
satisfactory Federal service is a year in which a person earns 50 
points. Fifteen of those points may be earned merely for member- 
ship in a reserve component and the remainder of the 50 points are to 
be earned by the performance of certain specified duty. It would ap- 
pear that the first proviso of section 243 (a) (3) of the Armed Forces 
Reserve Act of 1952 to the effect that only duty requiring the wearing 
of the uniform shall be counted for the purposes of that section would 
not be applicable to the fifteen points granted for membership in a 
reserve component since no duty is required to earn those points. 
Hence, a member who earns 35 points within the prescribed time inci- 
dent to the performance of active duty for training, drills, or other 
duty requiring the wearing of the uniform and who is entitled to fif- 
teen points for membership in a reserve component should be consid- 
ered to have completed a year of satisfactory Federal service for the 
purpose of section 243 (b) of the Armed Forces Reserve Act of 1952. 

(b) In determining whether a member has completed a period of four years’ 
“satisfactory Federal service’ may periods of service prior to July 1, 1949, be 
included as “satisfactory Federal service” even though all or a part of such service 
may not have required the wearing of the uniform? 

Section 302 (c) of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, 62 Stat. 1088, as amended by section 2 
of the act of September 7, 1949, 63 Stat. 693, provides that each year 
of service as a member of a reserve component prior to July 1, 1949, 
shall be deemed to be a year of satisfactory Federal service for the 
purposes of that section. Giving effect to that provision and the 
first proviso of section 243 (a) (3) of the Armed Forces Reserve Act 
of 1952, any year of service as a member of a reserve component prior 
to July 1, 1949, during which some duty requiring the wearing of 
the uniform was performed may be counted as a year of satisfactory 
Federal service. 
(c) If only service prior to July 1, 1949, which required the wearing of the 
uniform is to be included in computing a year of “satisfactory Federal service,” 
on what basis is a year of “satisfactory Federal service” to be computed prior 
to July 1, 1949? 

In view of the answer to question 12 (b) no answer to this question 
appears necessary. 

(d) In determining whether a member has completed a year of “satisfactory 


Federal service’, are all periods of inactive duty training or other duty not 
requiring the wearing of the uniform to be excluded on or after July 1, 1949? 
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Question 12 (d) is answered by saying that on and after July 1, 
1949, the 35 duty points may be earned only by duty requiring the 
wearing of the uniform. See answer to question 12 (a). 

(e) Must a year of “satisfactory Federal service’ be completed within one 
calendar or fiscal year, or may points earned during one calendar or fiscal year 
be combined with points earned in subsequent fiscal years until the member has 
accrued 50 points? 

There is no requirement, express or implied, in subsection 243 (b) 
that a year of satisfactory Federal service be also a calendar year 
(January 1 to December 31) or a fiscal year (July 1 to June 30). 
However the required 50 points must be earned during a one year 
period. That is, an officer who enters the service on August 1, 1949, 
would have until July 31, 1950, to earn 50 points. If during that year 
he earned less than 50 points, no part of that year could be counted in 
computing years of satisfactory Federal service and a new year would 
begin August 1, 1950. Also, the points earned in one such year may 
be used only in determining whether that particular year is a year of 
satisfactory Federal service. While officers who have continuous 
service from some date prior to July 1, 1949, would normally have 
their years correspond to the fiscal year, that situation results because 
of the wording of the statute and not because the earning of points 
has any particular relation to the fiscal year. Accordingly, question 
12 (e) is answered by saying that a year of satisfactory Federal service 
must be completed within one year—the beginning and end of that 
year to depend upon the facts in the case—and points earned during 
one such year may not be combined with points earned in a subsequent 
year. 

(f) If the answer to question (e) is in the affirmative, may a member be 
credited with points for the following calendar or fiscal year prior to the end 


of such year, or must he wait until the commencement of following calendar or 
fiscal year before accruing additional points? 


In view of the answer to question 12 (e) no answer to this question 
appears required. 


QUESTION 13 


The last proviso in section 243 (a) of the Armed Forces Reserve Act of 1952 
provides as follows: 

“And provided further, That any individual who has served on active duty as 
an officer of a Regular component of the Armed Forces of the United States may 
not be qualified for entitlement under this section by duty performed within two 
years after separation from such Regular component.” 

In B—112407 dated November 25, 1952, in answer to questions 6 and 7, it was 
held that while the said section 243 (a) bars payment of a uniform allowance 
to an officer within two years after his separation from a Regular Component, 
when the two years has passed the legal bar to payment is removed, and therefore, 
a reserve officer who enters on a tour of active duty in excess of 90 days, which 
starts within but extends beyond the two year period after separation from a 
regular component is entitled at the expiration of the two year period, if other- 
wise qualified, to an initial uniform allowance of $200 or the additional allowance 
of $100. On the other hand, in the same decision in answer to question 12, it 
was held that an officer of a Reserve component who is reassigned to a tour of 
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active duty within two years from the date of release from his last period of 
active duty is precluded by the last proviso of the said section 243 (c) which 
provides that the additional allowance of $100 is not payable to any officer who 
has received an initial allowance in excess of $200 during his current tour of 
active duty or whether [within] two years prior to entering on his current tour 
of active duty, from receiving the additional allowance of $100 even though he 
would have been entitled thereto had more than two years elapsed prior to his 
recall to active duty. The construction placed upon the last proviso in section 
243 (a), in answer to questions 6 and 7 appears to some extent to be in conflict 
with the construction placed upon the somewhat similar proviso in section 243 (c) 
in answer to question 12. In view of the substantially similar language in the 
two provisos some doubt exists as to whether it was intended that the provisos 
be viewed as having a different application under circumstances outlined in 
questions 6, 7 and 12. 

Questions 6 and 7 in the prior decision of November 25, 1952, were 


as follows: 

Q. 6. Would entitlement to the initial sum of $200 or the further sum of $100 
vest at the expiration of two years following separation from the regular service, 
notwithstanding an assignment to active duty within the two year period and 
a continuance thereon beyond the expiration of the two year period? 

Q. 7. Would entitlement to the initial sum of $200 or the further sum of $100 
vest upon recall after the expiration of two years following separation from the 
Regular service notwithstanding the performance of a period of active duty 
within the two year period following date of separation from the Regular 
establishment? 

The discussion concerning said questions 6 and 7 in the decision 
of November 25, 1952, should be considered as relating to the $200 
allowance only. Insofar as those questions relate to payment of the 
$100 allowance, the remarks made in connection with question 12 in 
that decision should be considered applicable. 

Accordingly, the answer to question 6 in the decision of November 
25, 1952, is modified by saying that the officer would be entitled to a 
$200 allowance under subsection 243 (a) but, on the assumption that 
his service as a Regular officer had been for more than ninety days, 
he would not be entitled to an allowance of $100 under subsection 
243 (c), since he would have entered on active duty as a Reserve 
officer “within two years after completing a previous period of active 
duty or active duty for training of more than ninety days’ duration.” 

The answer to question 7 in the prior decision is modified by saying 
that the officer would become entitled to a $200 allowance under sub- 
section 243 (a), and would become entitled, also, to a $100 allowance 
under subsection 243 (c) if the intervening period of active duty had 
been of the duration of ninety days or less. 

No modification of the answer to question 12 in the prior decision 
is required. 


[B-114228] 


Leaves of Absence—Sick—Recredit of Prior Accrued Leave 


Inasmuch as section 30.48 of the Annual and Sick Leave Regulations, which 
allows an employee a break in service of only 90 days before the forfeiture of 
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prior accrued sick leave, was not revoked by section 30.702 of the current regu- 
lations promulgated under the Annual and Sick Leave Act of 1951 allowing 
employees separated on or after January 6, 1952, a break in service of not more 
than 52 calendar weeks before the forfeiture of sick leave, an employee who re- 
signed prior to January 6, 1952, and who, after a break in service in excess of 90 
days, was reemployed subsequent to such date may not be recredited with prior 
accrued sick leave. 


Comptroller General Warren to the Secretary of the Navy, May 11, 
1953: 


Reference is made to letter of March 13, 1953, from the Under Secre- 
tary of the Navy, concerning the right of Mrs. Jean A. Swails 
Letzkus to be recredited with certain sick leave accumulated during 
prior Government service, under the facts and circumstances herein- 
after related. 

The submitted facts show that Mrs. Letzkus was employed by the 
Department of the Army in the Chemical Warfare Procurement Dis- 
trict, New York, from January 11, 1943 to October 3, 1945, when she 
was separated by reason of reduction in force; that she received a 
War Service appointment in the Navy Department, Bureau of Ships, 
January 2, 1946; that she resigned from the Bureau of Ships on De- 
cember 21, 1951, at which time her leave rights were governed by the 
1936 leave acts and regulations issued thereunder; and that she was 
reemployed on July 18, 1952, subsequent to the effective date (January 
6, 1952) of the Annual and Sick Leave Act of 1951, 65 Stat. 679, and 
of the new leave regulations issued thereunder. 

Section 30.408 of the Annual and Sick Leave Regulations, as 
amended in December 1948, in force at the time of the resignation on 
December 21, 1951, provided as follows: 

Disposition of sick leave account on transfer. When an employee is ap- 
pointed, reappointed, or transferred to another position with no break in service, 
or a break of less than 90 days, or within one year after notice of proposed sep- 
aration by reduction in force or displacement order of the Civil Service Com- 
mission, his sick leave account shall be disposed of as follows: 

(a) If the position is within the purview of the leave acts of March 14, 1936, 


the sick leave account shall be certified to the employing agency for credit or 
charge to the employee. 


The Annual and Sick Leave Regulations effective January 6, 1952, 
provide in the sections here material as follows: 


Sec. 30.702 Sick leave recredit. Upon reemployment of an employee subject 
to this act who was separated on or after January 6, 1952, without a break in 
service, or a break of not more than 52 continuous calendar weeks, the employee’s 
sick leave account shall be certified to the employing agency for credit or charge 
to his account. 

Sec. 30.703 Leave from former leave systems. All leave which was earned 
under the Leave Acts of 1936 or under any other of the leave systems merged 
under this act, and to which the employee would have been entitled upon reenter- 
ing or remaining in the same leave system, shall be recredited under this act: 
Provided, That leave already forfeited shall not be revived by this regulation. 


276088 °—54—— 35 








518 DECISIONS OF THE COMPTROLLER GENERAL [32 


Since a break in service in excess of the 90 days allowable under 
the regulations in effect at the time of resignation occurred prior to 
reemployment, at which time the new regulations were in effect, de- 
cision is requested under the questions stated, as follows: 


Question I 


Was the 90-day “break” under the old regulations automatically invalidated 
when new regulations became effective on January 6, 1952? 


Question II 


When Mrs. Letzkus was reemployed on July 18, 1952, had the sick leave re- 
maining to her credit on December 21, 1951, been “forfeited”? 


Question III 


If the sick leave referred to in question II was not “forfeited” can it now be re- 
credited to the employee’s account? 


Section 30.702 of the current leave regulations, which allows a break 
in service of not more than 52 calendar weeks before the forfeiture 
of sick leave, applies only to employees separated “on or after Jan- 
uary 6, 1952.” In view of its limited application to such employees 
there is no inconsistency between it and the continued operation of 
section 30.408 of the earlier regulations with respect to separations 
occurring prior to January 6, 1952. Accordingly, under the rule that 
a later regulation does not revoke an earlier one by implication if there 
is nothing in the second one inconsistent with the continuance of the 
first, it is concluded that the earlier regulation is controlling, and that 
Mrs. Letzkus’ sick leave was forfeited by the break in service in excess 
of 90 days between the date of resignation, December 21, 1951, and 
date of reemployment on July 17, 1952. In view thereof, and since 
section 30.703 of the current regulations does not apply to or revive 
forfeited leave, question I is answered in the negative, question IT in 
the affirmative, and no answer is required to question III in view of the 
affirmative answer to question IT. 

In the last paragraph of the letter of the Under Secretary of the 
Navy it is stated, with respect to sick leave earned but not used by 
Mrs. Letzkus while employed by the New York Chemical Warfare 
Procurement District of the War Department, that a break in service 
did in fact occur prior to her later employment by the Bureau of Ships 
on January 2, 1946. Since the view expressed in Office letter of Sep- 
tember 2, 1952, referred to in the Under Secretary’s letter, that Mrs. 
Letzkus was entitled to recredit of leave upon such employment was 
based upon the statement in her letter that she had “been a government 
employee since 11 January 1943 with no break in service except for the 
period of 21 December 1951 to 17 July 1952”—contrary to the facts 
of record—that view is to be disregarded. 
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[B-114433] 


Traveling Expenses—Per Diem—Transfers—At Own Re- 
quest for Personal Convenience 

Section 1 of the Administrative Expenses Act of 1946 provides that expenses 
of employees on transfers of official station may not be allowed where the transfer 
is made primarily for the convenience or benefit of the employee or at his request, 
and therefore, an employee who was transferred to new official station at own 
request and for personal convenience, and who a month later because of official 
necessity was transferred to different official station, may not be reimbursed for 
travel expenses and per diem in lieu of subsistence incident to the travel to the 
first station change. 

Comptroller General Warren to W. R. Glavin, Department of 
Justice, May 11, 1953: 


Reference is made to your letter of March 26, 1953, requesting 
whether under the facts and circumstances hereinafter related, you 
may certify for payment the voucher therewith transmitted in the 
amount of $58.79 in favor of Alex G. Nagy, an employee of your 
Bureau, for travel expenses and per diem in lieu of subsistence inci- 
dent to travel from Chicago, Illinois, to New York, New York. 

By letter of October 13, 1952, issued pursuant to Mr. Nagy’s request 
for a transfer to New Haven or any office in that area in order that he 
might visit his father, his headquarters were ordered changed, “public 
business permitting,” from Chicago, Illinois, to New York, New York, 
effective upon arrival there. Expenses in connection with the trans- 
fer were to be defrayed by the employee. Mr. Nagy reported for 
duty in New York City on November 3, 1952. It was subsequently 
determined by the Bureau that the employee’s services were needed in 
Washington, D. C., and by official transfer letter dated December 5, 
1952, his headquarters were changed from New York City to Wash- 
ington, D. C., effective upon arrival there. Mr. Nagy reported for 
duty in Washington on December 19, 1952. In your letter it is stated 
that in view of the fact that it was necessary to transfer Mr. Nagy to 
Washington, D. C., prior to the time he had accomplished the purpose 
for which he was transferred to New York City, it is felt that the costs 
of his transportation to that point from Chicago should be borne by 
the Bureau. In this connection it is not entirely clear as to how a 
time limit could be placed upon the accomplishment of Mr. Nagy’s 
purpose, which according to the record was to be near his father. 

The right to reimbursement for expenses incurred upon transfer 
of official headquarters is governed by section 1 of the Administrative 
Expenses Act of 1946, 60 Stat. 806. Such section provides, in part, 
that expenses of transfer of official station may not be allowed where 
the transfer is made primarily for the convenience or benefit of the 
employee or at his request. Since the transfer Here involved was 
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made for the convenience of the employee, and the authority therefor 
issued at his request, public business permitting, reimbursement of 
expenses is precluded by the above act. The subsequent change of 
headquarters to Washington, D. C., for official reasons, may not be 
considered as altering the purpose for which the original transfer 
was effected. 

The voucher, which, with enclosures, is returned herewith, may 
not be certified for payment. 


[B-113131] 


Compensation—Rates—Position Reallocation—S a ved 
Compensation 


Employees whose positions, after the effective date of the Classification Act of 
1949, were administratively reallocated upward one grade without any change 
in the duties or responsibilities of the positions, are not entitled under the 
Federal Employees Pay Regulations, upon a subsequent three grade downward 
reallocation of the positions by the Civil Service Commission, to have the sal- 
ary received as the result of the administrative reallocation saved, however they 
may receive the rate of compensation which they would have received on the 
date of the action by the Commission, had no upward reallocation intervened, 
plus any within grade increases earned in the meantime. 

Comptroller General Warren to the Chairman, United States Tariff 


Commission, May 14, 1953: 


Reference is made to your letter of March 30, 1953, requesting a 
decision with respect to the application of section 25.103 (e) of the 
Federal Employees Pay Regulations, issued by the Civil Service 
Commission, to four employees of your Commission, in addition to 
Mr. Vincent A. Flynn, whose case was the subject of decision January 
$, 1953, B-113131, 32 Comp. Gen. 317. The respective employees and 
their salaries, under the initial adjustment in accordance with the 
Classification Act of 1949, 63 Stat. 954, the subsequent administrative 
promotions, and reductions by order of the Civil Service Commission 
are as follows: 





; Present grades and salaries 

Position occupied 10-30-49 | Position occupied at date of | after action taken as re- 

(Class. Act of 1949) Civil Service Certificate = by Civil Service 
ertificate 


Grade Salary | Title Grade | Salary 


GS-10 | $6,125 | Customs | GS-7 | $6, 125 











Title Title 





Grade | Salary 


Hughes, John J....| Customs 

















GS-9 | $5,350 | Customs 


rds Records ecords 
Analyst Analyst Analyst 
(Com- 
modity 
Investiga 
tor) 
——. Nathan- - GS-9} 5,350 . GS-10 | 6,125 = GS-7} 6,125 
Rooney, Frank J_. “. GS8-9/ 5,350 “ GS-10 | 6,125 r GSs-7 6, 125 
i William = G8-9| 4,975 " GS-9 | 5,810 | = GS8-7| 5,810 
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Section 25.103 (e) of the Federal Personnel Manual provides as 
follows: 

Employees who on the effective date of Title VI of the Classification Act of 
1949 occupied positions (1) which immediately prior to such date were subject 
to the Classification Act of 1923, as amended, (2) which were initially allocated 
to any of the grades of the Classification Act of 1949 in the manner prescribed 
therein, and (3) which thereafter are reduced below such grade, may continue 
to receive the same rates of basic compensation which they received on the 
effective date of the action taken to reduce the grade of such position, so long 
as they remain in the same positions which they occupied on the effective date 
of Title VI. 

It appears from informal advice obtained from your office that 
the grade promotion stated in your letter as having been given to 
some of the employees without any change whatsoever in the duties 
or responsibilities of their positions actually were based upon ad- 
ministrative reallocation of the positions. Accordingly, it may be 
concluded that these employees, upon reallocation of their positions 
downward by the Civil Service Commission, continued to occupy the 
same positions held by them on the effective date of the Classification 
Act of 1949, and, within administrative discretion, may continue to 
receive the same rates of basic compensation which they would have 
been in receipt of on the date of the action of the Civil Service Com- 
mission, had no upward reallocation intervened, plus any within- 
grade salary increases earned in the meantime. That is to say, the 
Civil Service Regulation 25.103 (e) did not contemplate a case in 
which the classification grade given the employees initially under 
the Classification Act of 1949, was thereafter upgraded by admin- 
istrative action. Therefore, in applying that regulation such admin- 
istrative reallocation upward is for disregarding and the saved salary 
determined as though the grade classification had continued to be 
that initially fixed under the 1949 Classification Act. The salary rates 
of the employees who received promotions prior to the action of the 
Civil Service Commission should be adjusted accordingly. 


[B-114204] 


Working Funds—Charges—Annual Leave—Leave Accrued 
Prior to Assignment to Working Fund Payroll 


Under section 601 of the Economy Act of 1932, which authorizes the furnishing of 
services by one Government agency for another, the accrual of annual leave 
properly is for consideration in the adjustment of cost for the interdepartmental 
or interagency services, and therefore, the value of annual leave accrued by 
employees while on a Working Fund payroll may be charged to the Working Fund. 


Annual leave accrued by an an employee prior to assignment or transfer to a 
Working Fund payroll of agency bears no relation to the service to be performed 
while on that payroll, so that upon separation of the employee from the service at 
the conclusion of said assignment the Working Fund may not be charged with 
the value of the employee’s leave which was accrued prior to said assignment. 
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The annual leave accrued by an employee prior to assignment to a Working Fund 
payroll of agency may not be charged to the Working Fund and upon separation 
of the employee from the service only the value of that portion of terminal leave 
accrued while on the Working Fund payroll is chargeable to the Working Fund 
and prior accrued leave is chargeable to the appropriation of the agency from 
which paid prior to assignment to the Working Fund payroll. 


The annual leave accrued by an employee prior to transfer from one agency to 
another for the sole purpose of performing work financed by a working fund may 
not be charged upon separation of the employee from the service at the conclusion 
of such assignment to the Working Fund but must be charged to the appropriation 
of the agency to which employee was transferred and from which employees 
doing camparable work are paid. 


Comptroller General Warren to the Chairman, Interstate Com- 
merce Commission, May 14, 1953: 


Reference is made to your letter of March 11, 1953, submitting for 
consideration certain questions that have arisen in connection with 
the administration of the Working Fund consisting of moneys ad- 
vanced to the Interstate Commerce Commission by the Defense Trans- 
port Administration to cover the Commission’s expenses in the rendi- 
tion of its services to the Defense Transport Administration. 

The situations involved and the related questions are stated in your 
letter as follows: 


First, with respect to an employee who was transferred from another Govern- 
ment agency to this Commission for the purpose of performing work for D. T. A. 
and whose entire salary and expenses have been and are being paid from the 
Working Fund: When his service from such employment is terminated and he 
leaves the Government service, would the Working Fund be chargeable with 
the total amount of his terminal leave, or only with the portion thereof accrued 
while on the Working Fund payroll? If the total amount of terminal leave 
payable upon his termination of such employment is not chargeable to the 
Working Fund, which one of the Commission’s three appropriations listed here- 
under should be charged? 

Interstate Commerce Commission—General Expenses 

o —Railroad Safety 
” = ” —Locomotive Inspection 

Second, with respect to an employee paid from the Commission’s appropria- 
tion General Expenses who transferred to the Working Fund to perform work 
for D. T. A.: When his termination from such work and separation from Govern- 
ment service is simultaneous, would the Working Fund be chargeable with the 
total amount of the lump-sum payment for unused annual leave, or only with 
the portion thereof accrued while on the Working Fund payroll? If the total 
amount of terminal leave payable upon his termination of such employment is 
not chargeable to the Working Fund, which one of the Commission’s three appro- 
priations, mentioned above, should be charged? 

Third, with respect to an employee paid from the Commission’s appropriation 
General Expenses who transferred to the Working Fund to perform work for 
D. T. A., and who later is transferred back to the work and payroll under the 
Commission’s appropriation General Expenses: Should the Commission charge 
the Working Fund with the value of the employee’s annual leave accrued at 
the time of his transfer back to the Commission’s payroll which is in excess 
of that accrued at the time he was transferred to the Working Fund? 


The Defense Transport Administration was established pursuant 
to Executive Order No. 10161, September 9, 1950, issued under au- 
thority of the Defense Production Act of 1950, 64 Stat. 798. The 
Administrator of Defense Transport Administration is the Com- 
missioner of the Interstate Commerce Commission in charge of the 











Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 523 


Bureau of Service of the Commission. However, the Defense Trans- 
port Administration is an independent agency. See Supplemental 
Appropriation Act, 1953, July 15, 1952, 66 Stat. 637, 655. Thus, the 
questions presented involve the rendition of services by one agency of 
the Government to another, and, therefore, there is for consideration 
section 601 of the Economy Act of 1932, 31 U. S. C. 686, authorizing 
such services and, among other things, the advancement of funds there- 
for, provided “proper adjustments on the basis of the actual cost of 
the * * * services performed, paid for in advance, shall be made as 
may be agreed upon by the * * * offices concerned.” 

This Office has recognized, that under section 601 of the Economy 
Act, 47 Stat. 417, the accrual of annual leave properly is for consid- 
eration in the adjustment of cost of interdepartmental or interagency 
services. See 17 Comp. Gen. 571; 24 id. 775; and 30 id. 453. In view 
of the latter decisions, the Working Fund may be charged with the 
value of the annual leave accruing to Interstate Commerce Commis- 
sion employees while performing services for Defense Transport Ad- 
ministration. But the first and second situations set forth in your letter 
involve, also, leave acquired prior to the commencement of such service. 
In the first situation, the employee was transferred from another Gov- 
ernment agency for the purpose of performing work for the Defense 
Transport Administration. In the second situation the employee 
was taken off regular duties of the Commission and assigned to work 
paid from the Working Fund. While particular emphasis appears 
to be placed upon the fact that the salary of the first employee was paid 
from funds advanced under the Working Fund during the entire 
course of the employment, actually no distinction should be drawn 
between the employees. The first one is an employee of the Commission 
no less than the second one. In both instances the value of the leave 
acquired prior to commencement of work performed for the Defense 
Transport Administration bears no relation to such service and may not 
properly be considered as a part of the cost thereof. Hence, there 
appears no justification for the transfer of the liability assumed by 
the Commission for such prior accrued leave, at the time of employ- 
ment, to the Working Fund as an item of cost. See 24 Comp. Gen. 
775. As to the appropriation to be charged with the prior accrued 
leave, it may be stated that, in the case of the first employee, the 
appropriation properly chargeable is the one from which an employee 
doing comparable work for the Commission ordinarily would be paid. 
In the case of the second employee, the General Expenses appropria- 
tion of the Commission under which he was paid prior to assignment 
to Defense Transport Administration work is the appropriation prop- 
erly chargeable with the prior accrued leave. Your first two questions 
are answered accordingly. 
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As to the third situation the Working Fund may be charged with 
the value of the leave credits acquired while performing the Defense 
Transport Administration work. 


[B-114616] 


Government Credit Cards—Unauthorized Use—Govern- 
ment Liability 


A gasoline company which furnished services and supplies to a person possess- 
ing a stolen Government credit card and operating a stolen vehicle is not entitled 
to reimbursement on a contractual basis or any other basis for the services and 
supplies furnished. 


Comptroller General Warren to the Gulf Refining Company, May 
14, 1953: 


Reference is made to your letter of March 30, 1953, requesting review 
of settlement dated November 19, 1952, which disallowed your claim 
for $226.27, alleged to be due for services and supplies claimed to have 
been furnished the Corps of Engineers, Department of the Army, at 
Louisville, Kentucky, during the period from December 17, 1950 to 
February 25, 1951. 

The evidence of record indicates that under date of March 1, 1951, 
you were advised by the Office of the District Engineer, U. S. Corps 
of Engineers, Louisville, Kentucky, that Government-owned vehicle 
license No. W7780 was stolen in Louisville, Kentucky on December 17, 
1950 and recovered in Baltimore, Maryland, on January 3, 1951 and 
that the items covered by the enclosed delivery or sales slips were ap- 
parently obtained by the thief for his use while he was operating the 
Government-owned vehicle during the period it was missing and for 
his use in other automobiles after the Government-owned vehicle 
was recovered. In view thereof, it is manifest that the services and 
supplies in question were obtained by a thief and that the United 
States did not voluntarily assume any responsibility or receive any 
benefit in connection with these transactions. 

It appears that the subject claim is based upon supposed dealings 
with an authorized agent of the Government and a resultant contract 
requiring payment for the services and supplies furnished through 
such agent. It is clear that no such agency existed and the evidence 
of authority empioyed by the thief having been stolen, no contract was 
created either expressly or impliedly. In this connection, it is an 
elementary principle of the law of agency that every person dealing 
with an agent is bound to investigate and to assure himself than an 
agency actually exists. It seems doubtful that the diligence required 
to satisfy such duty was exercised in the instant matter. 
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The possession of a credit card, or of the official car identified 
thereon, alone, dces not justify an extension of credit to the bearer as 
a representative of the United States. The service station employees 
to whom such cards are presented should require competent evidence 
as to the identity and official status of the persons holding them. All 
Federal employees authorized to use official cars and to purchase 
petroleum and other supplies on the credit of the Government have 
available means of readily establishing these facts. 

While contracts with the Government are construed generally in 
the same manner as contracts between private individuals, this does 
not militate against the rule applicable to public contracts generally, 
that those who deal with the agents of the public must at their own 
peril, inquire into the power of such persons to bind the public. 
Rosenberg, et al. v. United States, 31 F. 2d 838, 840, certiorari denied 
280 U.S. 571. A distinction between the liability of individuals and 
that of the Government with respect to their agents has long been 
recognized by the courts. Although the former are liable to the extent 
of the power apparently given to their agents, due to the necessity of 
protecting the public interests the Government is liable only to the 
extent of the authority or power it has actually given to its agents. 
Whiteside v. United States, 93 U. S. 247; 16 Comp. Gen. 325. 

The United States is neither bound nor estopped by the acts of 
officers or agents acting without authority, and limitations on au- 
thority to impose contract obligations upon it are as applicable to 
contracts by implication as they are to those expressly made. See 
Sutton v. United States, 256 U. S. 575; Pan American Company v. 
United States, 273 U. S. 456; and Providence Engineering Corpora- 
tion v. Downey Shipbuilding Corporation, 294 F. 641, certiorari 
denied 264 U. S. 586. 

So, even if the thief had been a bona fide agent of the United States, 
he would still be without authority to obtain services and supplies for 
his personal use, on the credit of the United States and, under the 
stated rules, would impose no liability on the Government for the 
services and merchandise thus procured. The fact remains, that the 
buyer of the items involved was a thief and not a bona fide agent on 
employee of the United States and the Government cannot be bound 
or held liable for the acts of persons who have never been its agents. 
Newman v. United States, 28 F. 2d 681, certiorari denied 279 U. S. 839 
and Beard v. United States, 59 F. 2d 940, 941. 

Accordingly, since no contractual liability exists on the part of the 
Government to pay for the services and supplies furnished, the settle- 
ment of November 19, 1952, disallowing your claim, must be sustained. 
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Leaves of Absence—Accrual—Employee in Non-Pay Status 
for Part of Pay Period—Return to Duty Requirement 


An employee who is in a nonpay status for a part of a biweekly pay period and 
who does not return to duty for any reason is not entitled, under the leave credit- 
ing provision of section 203 (a) of the Annual and Sick Leave Act of 1951 or under 
the leave adjustment provision of section 30.204 of the Annual and Sick Leave 
Regulations, to a credit or adjustment of leave for such pay period. 32 Comp. 
Gen. 396, amplified. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, May 20, 1953: 


Reference is made to the Deputy Administrator of Veterans Affairs’ 
letter of April 29, 1953, requesting clarification of the decision of 
March 17, 1953 B-114117, 32 Comp. Gen. 396, to T. W. Chappell. 
Authorized Certifying Officer, of the Office of Price Stabilization, 
with respect to its application to a nonpay status under a set of cir- 
cumstances hereinafter related. 

In the referred-to decision it was held: 
























* * * as it appears from your letter that this employee had only 32 hours 
or four days annual leave unused on February 14, 1953, she would not have been 
in a pay status for a full biweekly pay period in using the four days leave and, 
therefore, not entitled to be credited with any leave as accruing during the 
four days in a pay status, the minimum credit being for a “full biweekly pay 
period.” 

While not mentioned in your submission, it would appear possible that your 
doubt may have arisen because of section 30.204 of the Annual and Sick Leave 
Regulations. However, in the view of this Office that section has no application 
to the present matter. * * * 


That decision related to an employee who had been issued a notice 
of reduction in force and who was in a nonpay status for the latter 
part of the pay period from which no return to duty was contemplated. 

Section 30.204 of the leave regulation mentioned in that part of the 
decision just quoted reads as follows: 

Nonpay status. Whenever a full-time employee’s absence in a nonpay status 
totals the equivalent of the base pay hours in one pay period, the credits for 
leave shall be reduced in the amount as earned in a pay period. 

The circumstances giving rise to the nonpay status in respect of 
which clarification of the rule set out in the decision, supra, is re- 
quested, are stated in the letter as follows: 

A full-time employee is granted annual leave which extends through the first 
duty day of the following biweekly pay period; the employee requests and is 
granted leave without pay for the balance of the pay period; on the first duty 
day of the pay period following the leave without pay the employee resigns or is 
separated without a return to duty; during the last full biweekly pay period the 
employee is in a pay status for 8 hours or one day and leave without pay for 72 
hours or9days. * * * 

The view is expressed in the letter that the only factor which dis- 
tinguishes an employee covered by the facts related in the above- 
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quoted set of circumstances and the employee covered by the referred- 
to decision from any other full-time employee accumulating hours 
of absences in a nonpay status, at one time or various times, totaling 
72 hours, is the fact of no return to a pay status, and the question 
specifically raised here is stated as follows: 

Is it the intent of the rule declared in Decision B-114117 dated March 17, 
1953, to preclude the crediting of leave for a biweekly pay period which includes 


a nonpay status from which there is no return to duty only when the employee 
is in a nonpay status pending separation because of reduction in force? 


Section 30.203 of the Annual and Sick Leave regulations provides : 
“Leave shall accrue to an employee while in a pay status.” 

With respect to the basis for accrual of annual leave, section 203 
(a) of the Annual Leave Act of 1951, 65 Stat. 679, provides as follows: 


Officers and employees to whom this title applies shall be entitled to annual 
leave with pay which shall accrue as follows— 

(1) one-half day for each full biweekly pay period in the case of officers and 
employees with less than three years of service, 

(2) three-fourths day for each full biweekly pay period (except that the 
accrual for the last full biweekly pay period in the year shall be one and one- 
fourth days) in the case of officers and employees with three but less than fifteen 
years of service, and 

(3) one day for each full biweekly pay period in the case of officers and em- 
ployees with fifteen years or more of service. * * * , 


Reduction in force notices do not always contemplate separation 
at the end of the pay period following expiration of accrued leave, 
but under certain circumstances are extended for 90 days, or even one 
year, the employee being granted leave without pay for such extended 
periods. It is very evident that section 30.204 did not contemplate 
such extended periods of leave without pay and as such extended 
periods cannot be distinguished in principle from shorter periods of 
leave without pay necessary to complete a biweekly pay period, this 
Office is of the opinion, and it so holds, that said section is not for 
application to any nonpay period from which the employee does not 
return to duty as in the example in your submission irrespective of 
the reason for the failure to return to duty. Compare 31 Comp. Gen. 
581, question 6 and answer page 586. 


[B-106137] 





Classification—Position Reallocations—Salary Changes— 
Saved Pay 


An employee who has served continuously in the same agency in the same line 
of work since the effective date of the Classification Act of 1949, and who is 
reassigned on or after that date, because of a reduction in force or position 
reallocation, to a position in a lower grade in the same line of work as that of 
a position in the same agency and geographic location occupied by an employee 
in receipt of saved pay may be paid, under the saved pay provisions of section 
25.103 (f) of the Federal Employees Pay Regulations, the rate received by the 
employee occupying the position in the lower grade; however salary adjust- 
ments may not be made effective prior to the date the regulation was filed for 
publication in the Federal Register. 
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Comptroller General Warren to the Administrator of Veterans 
Affairs, May 21, 1953: 


Reference is made to your letter of January 23, 1953, requesting 
decision whether those employees whose cases were passed upon by de- 
cision of this Office B-106137, 31 Comp. Gen. 202, December 5, 1951, 
are entitled to salary retention under the following provisions of 
paragraph (f), section 25.103, Federal Employees Pay Regulations, 
Chapter Z1-318 of the Federal Personnel Manual, as added December 
16, 1952, and which provides as follows: 


Any employee serving continuously in the agency and in the same line of 
work since the effective date of Title VI of he Classification Act of 1949 who, 
through no fault of his own, is reassigned on or after that date to a position 
in a lower grade in the same line of work which is identical to a position in the 
same agency and geographic location occupied by an employee whose salary is 
determined under the provisions of paragraph (e) of this section may be paid 
at any rate not in excess of the rate he was receiving in the grade from whicb 
reassigned and not in excess of the rate being received by the employee occupying 
such identical position in the lower grade. This paragraph is effective August 
18, 1951, for employees on the rolls of the agency on the date of publication of 
this amendment in the Federal Register. 


The examples are here quoted for ready reference: 


Mr. A occupied the position of Registration Officer, grade GS-9, since May 1, 
1946. On December 1, 1949, he was promoted to the position of Registration 
Officer (Supervisor), grade GS-10, $5125 per annum. On July 1, 1951, Mr. A 
was affected by reduction in force and reassigned to the position of Registration 
Officer, grade GS-9, $5350 per annum. As a result of the downward realloca- 
tion of the position, it was proposed to reduce Mr. A to grade GS-7 as Registra- 
tion Officer, effective October 28, 1951. 

On October 1, 1949, Mr. B was promoted from the position of Registration 
Officer, grade GS-9, to the position of Registration Supervisor, grade GS-10, 
$5232 per annum. On February 19, 1950, he was changed to the position of 
Registration Officer, grade GS-9, $5225 per annum and has occupied that position 
continuously since that date. As a result of the downward reallocation of the 
position, it was proposed to reduce Mr. B to grade GS-7 as Registration Officer, 
effective October 28, 1951. 

Mr. E occupied the position of Registration Officer, grade GS-9, since May 
25, 1946, and was reassigned on March 5, 1950, to the position of Registration 
Officer (Supervisor, Registration Unit), grade GS-9, $4975 per annum. At the 
present time, Mr. E is receiving a salary of $5225 per annum in the grade 9 
position of Registration Officer (Supervisor, Registration Unit). He is cur- 
rently affected by reduction in force due to the reorganization of the Registration 
and Research Section which requires a reduction in the number of unit super- 
visors. Mr. E is being offered reassignment to the position of Registration 
Officer, grade GS-7. 


The referred to decision of December 5, 1951, 31 Comp. Gen. 202, 
held that the GS-9 salaries in the above examples were not saved by 
section 25.103 (e) as the employees had ceased to occupy the same 
positions held by them on the date of the Classification Act of 1949, 
63 Stat. 954. 

It is understood that Regulation 25.103 (f) is primarily intended 
to be applicable to situations where an employee is reassigned to a 
position in a lower grade, that is, where there has been a demotion to 
another position from a higher position. Accordingly, in the example 
of Mr. E, as his reduction from GS-9 supervisor to GS-7 registration 
officer occurred because of a reduction in force and constitutes a re- 
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assignment to another position, Regulation 25.103 (f) appears to be for 
application. With reference to the cases of Mr. A and Mr. B, it is 
understood that the downward reallocation on October 28, 1951, of 
their positions from GS-9 to GS-7 was the direct result of a certificate 
of the Civil Service Commission that the positions involved properly 
should be classified in grade 7. Accordingly, since the reduction in 
grade is the result of a survey by the Commission of the position of 
registration officer, it reasonably may be said to fall within the lan- 
guage of Regulations 25.103 (f). Therefore, this Office will not object 
to saving the GS-9 salary in the three examples cited provided, of 
course, the other requirements of Regulation 25.103 (f) are satisfied 
and subject to the limitation on the effective date of said regulation 
as discussed hereinafter. 

Referring to the effective date of any adjustment in salary which 
may be occasioned by the application of section 25.103 (f) it is noted 
that the regulation expressly states that it is to be effective August 18, 
1951, for employees on the rolls of an agency on the date of publica- 
tion of such amendment in the Federal Register. Section 25.103 (f) 
was filed with the Federal Register on December 16, 1952, and pub- 
lished therein on December 17, 1952. Therefore, to permit any ad- 
justment of salary rates, in cases otherwise falling within the regu- 
lation, for any date prior to the filing date thereof would have the 
effect of retroactively increasing the salaries of the employees in- 
volved. It has been held by this Office that, while statutory regula- 
tions issued by administrative offices may be amended prospectively 
to increase or decrease the rights given thereby, they may not be so 
amended retroactively, except to correct certain obvious errors. See 
B-112849, January 8, 1953, 32 Comp. Gen. 315, and cases cited therein ; 
also, 31 Comp. Gen. 163. 

There is not involved in this case any correction of any error in 
the prior regulation but rather an attempt to correct an inequity 
created by the issuance of the prior regulation, namely, section 25.103 
(e). In view thereof, the conclusion is required that any adjustments 
of salaries for employees coming within the purview of Regulation 
25.103 (f) properly may not be made effective on any date prior to 
the date the regulation was filed with the Federal Register for pub- 
lication, that is, December 16, 1952. 44 U.S. C. 307 and 27 Comp. 
Gen. 407. 

The fourth employee referred to in your letter—whose situation 
appears identical to that of Mr. A—is not entitled to salary retention 
under the regulation here involved since he was not serving in the 
same line of work on December 16, 1952, the effective date of the 
regulation. 

A copy of this decision is being furnished the United States Civil 
Service Commission. 
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Pay—Additional—Aviation Duty—Injury Not Result of 
Aviation Accident—Ground Rescue Operations 


An officer incapacitated for flying duty as a result of injuries received while 
participating in ground rescue operations incident to a plane crash which had 
no relation to his flying duty assignment may not be considered as having re- 
ceived his injuries as a result of an “aviation accident” within the meaning of 
that term as used in section 1 of Executive Order No. 10152, so as to be en- 
titled, under section 10 of the order, to flight pay for a three month period fol- 
lowing injury. 

Assistant Comptroller General Yates to Capt. D. O. Otten, United 
States Air Force, May 22, 1953: 


By letter dated March 27, 1953, the Director of Finance, Depart- 
ment of the Air Force, forwarded to this Office your letter of January 
16, 1953, with enclosures, requesting decision as to whether Major 
Paul G. Grenier, AO 483001, USAF, may be credited with aviation 
pay for the period February 1 to April 30, 1952. 

It appears from the statement of Major Grenier that on January 
19, 1952, an airplane engaged in a test flight crashed into the Re- 
habilitation Center at Mather Air Force Base; that at that time Major 
Grenier was across the street in another building discussing adminis- 
trative matters; that when the crash occurred he ran to assist in re- 
moving personnel from the demolished building and then proceeded 
to the crashed airplane; that while assisting in the release of an air- 
man trapped between the airplane and the side of the collapsed build- 
ing, the aircraft exploded resulting in the injury and hospitalization 
of Major Grenier until August 27, 1952. Paragraph 9 of Special 
Orders No. 18, dated January 22, 1952, Headquarters, 3535th Bom- 
bardment Training Wing, Mather Air Force Base, Mather Field, 
California, as amended by paragraph 26 of Special Orders No. 20, 
dated January 24, 1952, issued by the same headquarters, confirming 
verbal orders of the commanding officer of January 19, 1952, sus- 
pended Major Grenier from flying duty as of the date of the accident 
because of his being physically disqualified for such duty “(Not as 
result of avn acdt).” 

Executive Order No. 10152, dated August 17, 1950, promulgating 
regulations relating to the right of members of the uniformed services 


to incentive pay for the performance of hazardous duty, provides in 
part as follows: 


Section 1. For the purposes of these regulations: 
* * ” * = * * 


(c) The term “aviation accident” shall be construed to mean an accident in 
which a member who is required to participate frequently and regularly in aerial 
flight is injured or otherwise incapacitated as the result, as attested by the 
appropriate medical authority of the uniformed service concerned, of (1) jump- 
ing from, being thrown from, or being struck by, an aircraft or any part or 
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auxiliary thereof, or (2) participation in any duly authorized aerial flight or 
other aircraft or glider operations. 


= * » * * * * 

Sec. 10. Any member who is required by competent orders to perform hazard- 
ous duty and who becomes injured or otherwise incapacitated as a result of the 
performance of such duty, by aviation accident or otherwise, shall be deemed 
to have fulfilled all of the requirements for the performance of hazardous duty 
during such incapacity for a period not to exceed three months following the 
date as of which such incapacity is determined by the appropriate medical 
authority. 

It seems to be Major Grenier’s contention that the definition of 
“aviation accident” as set forth in paragraph 3c of Air Force Regu- 
lation 173-128, dated February 8, 1951—such definition being sub- 
stantially the same as quoted above—evidences an intention that it 
shall apply to personnel who receive injuries in other than aerial 
flights, such as the accident in which he was involved, as well as 
personnel who are injured in aerial flights, providing they are as- 
signed to flying duty by competent orders. And, in support of that 
view he cites paragraph 17a of the same regulation which is similar 
to the above quoted section 10, but provides: 


a. General.—Any member who is placed on a flying status and who becomes 
injured or otherwise incapacitated as a result of the performance of such duty by 
aviation accident or otherwise, * * * 


Executive Order No. 10152 not only prescribes regulations relative 
to the payment of incentive pay for the performance of aviation duty, 
but also prescribes regulations for the payment of incentive pay for 
the other types of hazardous duty for which such pay is authorized 
by section 204 of the Career Compensation Act of 1949, 63 Stat. 809. 
Hence, section 10 is stated more broadly than the corresponding pro- 
vision in prior Executive orders such as section 10 of Executive Order 
No. 9195, July 7, 1942, which related only to the payment of addi- 
tional pay for the performance of aviation duty. The provisions of 
the said paragraph 17 of the cited Air Force Regulation may not be 
considered as enlarging the rights in that respect authorized by section 
10 of the Executive order. The persons covered by the said section 
10 who are deemed to have fulfilled the requirements for the perform- 
ance of hazardous duty while injured or otherwise incapacitated are 
described as members who are required by competent orders to per- 
form hazardous duty and who are injured or otherwise incapacitated 
as a result of the performance of “such duty,” that is, the hazardous 
duty required by competent orders. Obviously Major Grenier’s in- 
jury did not result from the performance of his flying duty assign- 
ment, but resulted from participating in rescue operations which had 
no relation to his assignment to flying duty. That is administratively 
recognized as evidenced by the orders suspending him from flying 
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duty because of his injury, not the result of an aviation accident, 
within the meaning of the applicable definition of such term. 
Accordingly, Major Grenier may not be deemed, by reason of the 
provisions of the said section 10, to have met the requirements for 
flying pay for a three month period following his injury. Therefore, 
he may not be credited with aviation pay for such period and the 
enclosures received with your letter will be retained in this Office. 


[B-115039] 


District of Columbia—Disposition of Funds Derived From 
School Athletic Events Sponsored by Private Parties 


Inasmuch as the District of Columbia Public School’s share of the proceeds from 
a football game in which it participated was derived from a post season game 
sponsored by private parties rather than receipts from the regular school athletic 
programs, the provisions in the act of August 3, 1951, that collections from school 
athletic contests be deposited in the Treasury of the United States to the credit of 
the District of Columbia are not for application to the receipts from the post 
season game, and therefore, such receipts may be treated as a gift to be dis- 
bursed by the sponsors for the benefit of the school upon authorization by the 
school authorities. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, May 25, 1953: 


Reference is made to your letter of April 28, 1953, requesting a 
decision as to whether (1) the District of Columbia Public Schools’ 
share of the proceeds derived from a post season football game played 
in the fiscal year 1952, in which one of the public high schools of the 
District participated, is required to be deposited in the Treasury of 
the United States to the credit of the District of Columbia, or (2) such 
proceeds may be treated as a gift and disbursed by tlie sponsors of 
the game upon authorization by the public school authorities. 

Your letter states that since the Fall of 1948 it has been the custom 
of the Times-Herald Newspaper and the Touchdown Club of Wash- 
ington to sponsor post season football games each year between the 
winners of the District white senior and vocational high school football 
series and of the Metropolitan Catholic Athletic League series. While 
the proper school officials of the District have approved these games, 
it is stated that they have not been considered as a part of the regular 
season’s schedule. The joint sponsors have assumed full financial re- 
sponsibility for the games, absorbing any deficits and handling all 
receipts and disbursements. The net profits, however, have been 
divided equally between the white public and Catholic high schools. 

The game played in the fiscal year 1952 was approved by the Board 
of Education on March 7, 1951. The District high schools’ share of 
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the proceeds from this game is reported as approximately $5,500, of 
which $3,968.83 has been expended in their behalf by the sponsors in 
liquidating 1951 obligations of the schools and for additional equip- 
ment, leaving a balance of $1,252.95 remaining in the possession of 
the sponsors. In this connection it is stated that the sponsors and 
school authorities have treated such proceeds as gifts to the schools 
to be expended for athletic uses and were never intended to be diverted 
to other purposes. 

Also, the letter states that prior to the fiscal year 1951, the public 
high school athletic program was financed from the proceeds of ath- 
letic contests, contributions, and fund raising campaigns under the 
direction of the school principals, and that the volume of income as 
a whole was not adequate for the proper conduct of the program. The 
letter points out that in order to supply this deficiency, the appro- 
priations in the acts of July 18, 1950, 64 Stat. 350, and July 5, 1952, 
66 Stat. 376, for operating expenses of the public schools for the fiscal 
years 1951 and 1953, respectively, included amounts to augment in- 
come from athletic activities, and that such appropriation in the act 
of August 3, 1951, 65 Stat. 157, for the fiscal year 1952 included funds 
for athletic apparel and accessories but contained a provision as 
follows: 


* * * That collections from school athletic contests shall be deposited in the 


Treasury of the United States to the credit of the District of Columbia. 


The language of this provision indicates that it was designed to 
apply only to cash collections from school athletic contests and was 
not intended to affect equipment purchased with non-public funds 
and donated to the public high schools for athletic uses. 

In that light and having regard to the fact that all arrangements 
and commitments for, including fiscal, and management of the post- 
season football game in question, were the complete responsibilities 
of the private sponsors of the game, the only official action required 
of the public school authorities being the approval by the Board of 
Education of the participation by the winner of the public high school 
series, and further that the public school authorities appear to have 
determined that postseason games are not a part of the regular school 
athletic program, there appears to be a reasonable basis for the con- 
clusion that the above-quoted provision is not applicable to the public 
schools’ donated share of the net proceeds realized by the sponsors 
from the said game. Accordingly, in answer to your specific ques- 
tions (1) such funds are not required to be deposited in the Treasury as 
general revenues of the District of Columbia, and (2) this Office 
perceives no legal objection to treating such funds as a gift to be dis- 
bursed by the sponsors upon authorization by the school authorities. 


276088° —54——-36 
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[B-115113] 


Appropriations — Reimbursement — Agencies Furnishing 
Security Hearing Board Members to Other Agencies 


Under the act of August 26, 1950, as implemented by Executive Order No. 10450, 
which requires all departments and agencies to furnish employees to serve as 
members of security hearing boards, the cost of furnishing the services of such 
members is a necessary expense of the furnishing agencies and chargeable to 
the applicable appropriations of those agencies, even though the employees serve 
on boards of other agencies. 

Comptroller General Warren to the Chairman, United States Civil 


Service Commission, May 26, 1953: 


Reference is made to your letter of May 6, 1953, requesting a decision 
on certain questions arising in the Commission’s implementation of its 
responsibilities under Executive Order No. 10450, dated April 27, 1953, 
entitled “Security Requirements for Government Employment.” 

The President’s letter addressed to the heads of all departments 
and agencies and section 8 of the sample security regulations which 
accompanied the Executive order provide for the establishment by the 
Commission of rosters of competent and disinterested Government 
employees from which agencies will select employees of other agencies 
to serve as members of security hearing boards. The President’s letter 
also requests the head of each department and agency to designate, 
as requested by the Commission, competent employees to be available 
for serving as members of security hearing boards of other depart- 
ments and agencies. You question the propriety of charging the ap- 
propriations of the agencies furnishing the hearing board members 
for the time such employees are performing services for other agencies, 
and you propose that the salary, and the per diem and travel costs, if 
any, be paid originally by the agency wherein the security board mem- 
bers are employed and that the amount thereof be billed to the agency 
for which the hearing is held. 

That proposal involves two questions: namely, (1) whether the ap- 
propriations of the agencies wherein the members are employed are 
available in the first instance for payment of the salaries and other 
expenses of their respective employees while serving as members of a 
security hearing board in other agencies and, if so, (2) whether the 
former agencies may be reimbursed for such costs. 

Section 1 of the Executive order extends the provisions of the act of 
August 26, 1950, Public Law 733, 64 Stat. 476, to all departments and 
agencies of the Government as authorized by section 3 of that act. 
The second proviso to section 1 of the act provides as follows: 

* * * Provided further, That any employee having a permanent or indefinite 


appointment, and having completed his probationary or trial period, who is a 
citizen of the United States whose employment is suspended under the authority 
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of this Act, shall be given after his suspension and before his employment is 
terminated under the authority of this Act * * * (3) a hearing, at the em- 
ployee’s request, by a duly constituted agency authority for this purpose; * * *. 
{Italics supplied.] 

That provision of law undoubtedly places upon all departments and 
agencies to whom it applies a duty to establish a “duly constituted 
agency authority” to conduct the hearing referred to therein. A se- 
curity hearing board established in accordance with the procedure 
provided in the President’s letter and sample regulations would ap- 
pear to constitute a “duly constituted agency authority for this pur- 
pose” as that term is used in the above-quoted provision of law. 
Hence, since the act of August 26, 1950, as thus implemented, requires 
all departments and agencies to furnish employees to serve as members 
of security hearit.g boards of other departments and agencies, the cost 
of furnishing the employees is a necessary expense of the agencies 
furnishing the employees and the applicable appropriations of such 
agencies may be considered available for the necessary expenses of 
their employees even though such employees are serving on boards 
in other agencies. 

However, such services are not within the provisions of section 601 
of the act of June 30, 1932, 47 Stat. 417, as amended, 31 U.S. C. 686— 
authorizing reimbursement for services performed for other 
agencies—nor has there been found any other statutory authority 
for reimbursing the appropriations charged from the appropriations 
of the agencies for which the hearings are held. 

Accordingly, insofar as your proposal provides for reimbursement 
by the agencies wherein the security hearing boards are established, it 
must be disapproved. 


[B-101978] 


Pay—Retired—Service Credits—Army of the United 
States—Philippine Scout Service 


Service in the Army of the United States without component is service in the 
Army within the meaning cf the act of March 2, 1907, and therefore, an enlisted 
man who retired from the Army of the United States under the provisions of that 
act after 30 years’ service is entitled to retired pay computed upon the basis of 
the pay he was receiving at date of retirement, even though all military service 
with the exception of the last six months was in the Philippine Scouts. 

Assistant Comptroller General Yates to Maj. R. W. Elliott, Depart- 


ment of the Air Force, May 28, 1953: 


Reference is made to your letters of January 9, 1953, and May 
12, 1953, requesting decision whether you are authorized to make 
payment on the claim of Florencio Dancel, service No. R-320 601, 





536 DECISIONS OF THE COMPTROLLER GENERAL [32 


master sergeant, Army of the United States, retired, for additional 
retired pay. Your request is predicated upon instructions to the 
claimant, contained in settlement dated September 18, 1952, of the 
Claims Division of this Office, which allowed him additional retired 
pay for the period June 1, 1946, through June 30, 1950, and advised 
bim to contact the disbursing officer currently paying his retired pay 
regarding additional retired pay which may be due subsequent to 
June 30, 1950. 

The records show that the claimant reenlisted in the Philippine 
Scouts on August 16, 1940, in the grade of technical sergeant and that 
he was promoted to master sergeant in such organization on April 19, 
1941. On March 7, 1945, having completed 29 years, 6 months and 21 
days for longevity pay, he was enlisted in the Army of the United 
States in the grade of master sergeant and by paragraph 41, Special 
Orders No. 113, War Department, dated May 17, 1946, he was placed 
on the retired list effective May 31, 1946, under the provisions of the 
uct of March 2, 1907, 34 Stat. 1217, as amended, 10 U.S. C. 947, 980, 
which provides, in pertinent part: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the Presi- 


dent, be placed upon the retired list, with seventy-five per centum of the pay * * * 
he may then be in receipt of * * *.” 


Although Dancel was serving as master sergeant in an enlistment 
in the Army of the United States at the time of his retirement and 
receiving the pay authorized for individuals so enlisted, his retired 
pay was computed on the pay authorized for a master sergeant, Philip- 
pine Scouts, based upon a determination by the Department of the 
Army that his retirement was effected in a Philippine Scout status. 
Presumably such determination was predicated, in part, upon a view 
that the retirement of an individual enlisted in the Army of the United 
States without component is not authorized by the said act of March 
2,1907,asamended. Paragraph 17, Army Regulations 615-395, dated 
December 8, 1947, subsequent to the date of Dancel’s retirement, so 
states, citing as authority for such proposition, Miguel v. McCarl, 291 
U.S. 442, and Bull. JAG, June 1946, page 153. 

However, Philippine Scout service is service in the Army within 
the meaning of the act of March 2, 1907. as amended. Miguel v. 
McCarl, supra. Also, clearly, an individual who enlists “in the active 
military service of the United States * * * in the Army of the 
United States without specification of any particular component or 
unit thereof” under the provisions of section 127a of the National 
Defense Act, as amended, 10 U. S. C. 634, is enlisted for service in 
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the Army. And it is stated in the Miguel case, at pages 452 and 453, 
that, “One who enlists for service in the army certainly becomes an 
‘enlisted man * * * in the Army’; and when he ‘shall have served 
thirty years’ therein, he falls within the plain terms of the Act of 
March 2, 1907, supra, and, in accordance therewith. is entitled to ‘be 
placed upon the retired list’ with the pay and allowances therein pre- 
scribed.” Hence, such decision does not support the view of the law 
represented by the said regulations. On the contrary, it appears to 
be authority for the opposite of such view. Neither are such regula- 
tions supported by the opinion of The Judge Advocate General of 
the Army referred to in the cited regulations, JAGA 1946/4415, 
June 18, 1946, such opinion having considered a case arising under 
the provisions for retirement of “Regular Army” enlisted men after 
20 years’ service contained in section 4 of the act of October 6, 1945, 
59 Stat. 539. 

Since Dancel had “served thirty years * * * in the Army” he 
properly was retired under the 30 year retirement statute and under 
the plain terms of such statute became entitled to “seventy-five per 
centum of the pay” he was then receiving. Blackett v. United States, 
81 C. Cls. 884; Standerson v. United States, 83 id. 633; O'Hara v. 
United States, 92 id. 306; Anderson v. United States, id. 308. And 
it has been held that no policy of the military establishment or opinion 
of The Adjutant General as to the propriety of an enlisted man being 
retired in any particular grade can affect the right granted by Con- 
gress. Commings v. United States, 89 C. Cls. 498. 

Accordingly, upon his retirement Dancel became entitled to retired 
pay computed on the basis of his pay as master sergeant, Army of 
the United States. The said settlement dated September 18, 1952, 
adjusted his retired pay accounts to June 30, 1950, on the basis of the 
pay of master sergeant, Army of the United States; and, as indicated 
therein, you are authorized to adjust his retired pay accounts be- 
ginning July 1, 1950, and to pay him retired pay currently, on such 
basis. 

The claim and related papers are returned herewith. 


[B-112563] 


Travel and Transportation Expenses—First Duty Station 
After Training Period at Place of Appointment 


In view of the established rule that an employee, upon appointment to the Gov- 
ernment service must bear the expense of reporting to the place at which his 
duty is to be performed, an employee who is appointed in Washington to a 
position in the field and who is required to remain in Washington for a period of 
indoctrination may not be allowed traveling expenses or the cost of transporting 
dependents and household effects to the field station, even though travel orders 
were issued authorizing travel and transportation at Government expense. 
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Comptroller General Warren to Billie D. Bidle, May 28, 1953: 


Reference is made to a letter dated March 3, 1953, from Madden 
& Burke requesting, in your behalf, reconsideration of the action 
taken by the Claims Division of this Office in settlement dated January 
9, 1953, wherein your claim for transportation of household effects 
was disallowed, and you were advised that you were indebted to the 
United States in the amount of $387.63, the unliquidated balance of 
$700 advanced to you for travel and transportation expenses. The 
indebtedness was the subject of Claims Division letter of February 
9, 1953, requesting that you remit the amount due or present a definite 
plan of repayment by regular monthly installments over a period 
not to exceed twelve months. With respect to recognition of an 
attorney in the prosecution of claims involving payments to be made 
by the United States, it is required that a proper power of attorney 
be filed. 

The record shows that upon your application placed with the 
General Services Administration in Washington, D. C., you were 
appointed effective April 30, 1952, for duty in Kansas City, Missouri, 
as a Business Accountant, Grade GS-9, at the salary rate of $5,060 
per annum as fixed by the Classification Act of 1949 as amended by 
the act of October 24, 1951, 65 Stat. 612; that you served a period of 
indoctrination in Washington; and that pursuant to travel orders 
dated May 12, 1952, which included authorization for the transporta- 
tion of your wife, household goods, and personal belongings, you were 
authorized to travel from Washington to Kansas City at Government 
expense. The record further shows that you received a travel advance 
of $700 on May 14, 1952; that you reported at the office in Kansas City 
on May 16 but were authorized to take off the remainder of that day 
and the weekend to secure living quarters; that you reported for duty 
on May 19; and that you resigned effective May 27, allegedly because 
of extensive travel involved in your new position of which you dis- 
claimed prior knowledge. Your claim was disallowed for the reason 
that the cost of transportation of household goods and other expenses 
of travel to an employee’s first duty station—in your case, Kansas 
City, Missouri—are not chargeable to the Government. 

It is an established rule of long standing that an employee must 
bear the expense of reporting to his first duty station where his com- 
pensation is fixed by law or regulation. 4 Comp. Gen. 641; 5 id. 987; 
7 id. 114; 13 id. 390. This rule is not changed by the fact that an 
employee is required to come to Washington, or to remain temporarily 
in Washington after appointment here, or to report to headquarters 
elsewhere, for special instructions or training before proceeding to 
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a field station to perform the duties for which he was appointed. 9 
Comp. Gen. 359; 10 id. 184; 11 zd. 56 ; 20 id. 820. 

In view of the foregoing, the administrative action in issuing travel 
orders purporting to authorize travel in connection with a change 
of official duty station at government expense, and advancing the 
amount of $700 to you for such expense, was erroneous. However, 
such action does not preclude recovery since it is a settled principle 
that the United States is not bound or estopped by an erroneous pay- 
ment made by its officers, with or without jurisdiction, and whether 
made under mistake of fact or of law. See United States v. Wurts, 
303 U.S. 414; Wisconsin Central Railroad v. United States, 164 U.S. 
190, and the cases collected and discussed in United States v. Sutton 
Chemical Company, 11 F. 2d 24. 

With respect to your contention that the extensive travel require- 
ments of the position in Kansas City, which allegedly caused your 
resignation, were entirely contrary to every understanding you had of 
the position when you were interviewed in Washington incident to 
your application, the General Services Administration reports that 
you were fully advised in your initial interviews that extensive travel 
would be required and that it would consume from 50 to 80 percent 
of your time. 

Accordingly, the action taken by Office settlement of January 9, 
1953, and letter of February 9, 1953, is sustained and it is again re- 
quested that the amount of $387.63 be remitted to this Office or that 
you present a definite plan of repayment by regular monthly install- 
ments over a period not to exceed twelve months accompanied by a 
reasonable initial remittance. Such action should be taken promptly 


by you so as to render unnecessary the institution of formal collection 
proceedings. 
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[B-115167] 


Transportation — Household Effects — Commutation— 
Rented Trailer Drawn by Automobile Owned and Driven 
by Employee 

An employee who, incident to a change of official station within the United 
States, moved his household effects in a rented trailer drawn by an automobile 
owned and driven by himself may be reimbursed, under Executive Order No. 


9805 as amended by Executive Order No. 10196, at the commuted rate for the 
shipment of the household effects. 


Comptroller General Warren to H. R. Smith, Department of Agri- 
culture, June 1, 1953: 


Reference is made to your letter of May 5, 1953, transmitting a 
reclaim voucher in favor of Billy J. Garner, an employee of the Soil 
Conservation Service, in the amount of $104.84 for reimbursement 
on a commuted basis for transporting his household effects from Big 
Spring, Texas, to Pearsall, Texas, incident to change of official sta- 
tion, and requesting an advance decision as to the propriety of certi- 
fying the voucher for payment. Your doubt in the matter arises 
because the household effects were moved by rented trailer pulled by 
Mr. Garner’s personally owned automobile, driven by himself, rather 
than by a hired driver. 

Since the population of Big Spring is approximately 18,000, and 
as the receipt is from a service station in San Antonio, some 300 miles 
from Big Spring, and states that it is for rent of trailer “from Big 
Spring to San Antonio,” it is believed that it would be proper to 
obtain a further explanation from claimant as to inadequacy of weight 
scales at Big Spring and as to receipt covering movement of his 
effects from Big Spring to Pearsall. 

In decision of this Office, B-112173, December 16, 1952, 32 Comp. 
Gen. 286, cited in your letter, there was considered the question of 
whether payment on a commuted basis was authorized by section 12 
of Executive Order No. 9805, as amended by Executive Order No. 
10196, where household effects were transported within the United 
States by a rented truck with hired driver, and it was held there- 
in that the purpose of the amendment of the Executive order, by 
eliminating from consideration the mode of shipment, was to extend 
the application of the commuted method of reimbursement, and ac- 
cordingly payment by that method was authorized. It was pointed 
out that prior decisions in conflict therewith involving the amendatory 
language of Executive Order No. 10196 relative to section 12 of 
Executive Order No. 9805 will no longer be considered as controlling, 
and specifically cited as a conflicting decision B-111581, September 
24, 1952, 32 Comp. Gen. 138, referred to by you. That decision in- 
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volved a shipment by rented truck driven by the employee and re- 
ferred to decision of April 30, 1952, B-108627, involving a case in 
which the employee rented a trailer and also hired a driver to drive 
his automobile and the trailer at a nominal cost. 

Although the decision of December 16, 1952, and the decisions 
specifically cited as overruled thereby, did not involve transporta- 
tion of household effects by rented trailer drawn by the employee’s 
automobile, driven by himself, the conclusion reached therein is 
equally applicable to such cases involving reimbursement of expenses 
for the movement of household effects incident to a transfer within 
the United States. 

Accordingly, the voucher with enclosures is returned herewith and 
may be certified for payment, provided an adequate explanation is 
obtained as to the items mentioned above and if otherwise correct. 


[B-114102] 


Traveling Expenses—Air Travel—Sleeping Accommoda- 
tions 

Under paragraph 13 (c) of the Standardized Government Travel Regulations 
which authorizes sleeper plane accommodations when overseas night travel 
begins or terminates in the United States, an employee returning to official station 
by air from overseas who, subsequent to landing in the United States, boarded 
another plane in order to complete journey and secured sleeping accommodation 


on such plane may not be reimbursed for the cost of such accommodations, even 
though the travel performed was incident to overseas travel. 


Comptroller General Warren to I. Bunnell, Department of Com- 
merce, June 8, 1953: 


Reference is made to your letter of February 26, 1953, forwarding 
for consideration two vouchers whereon Mr. K. P. MacDowei: and 
Mr. Alfred S. Koch, employees of the Civil Aeronautics Administra- 
tion, individually reclaim $28.75, the cost of sleeper plane accom- 
modations from Spokane, Washington, to Minneapolis, Minnescta, 
administratively withheld from credit upon their original travel 
vouchers. You request a decision as to the propriety of certifying the 
reclaim vouchers for payment. 

The travel involved, performed during October 1952, was from 
Bangkok, Thailand, to Washington, D. C., the employees’ official 
station, via Tokyo, Japan. Said travel was performed by commercial 
air. Subsequent to landing in the continental United States, from 
Tokyo, and after a stop-over delay, the employees boarded an east- 
bound plane at Spokane, Washington, and secured thereon sleeping 
accommodations (understood to have been optional) to Minneapolis, 
Minnesota. The details of the flight from Tokyo and the travel 
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within the United States are set forth on the reclaim vouchers as 
follows: 

Reservations made prior to the beginning of this trip to the Orient called for 
travel on NWA, Tokyo-Seattle Flight 800, scheduled to reach Seattle at 9:45 
a. m. PST; however, when we were over Seattle, landing thereat was impossible 
because of low ceilings. The flight proceeded to its alternate, Portland, Oregon, 
arriving at 1:45 p. m. as stated in the Travel Voucher. Our schedule had called 
for continuation of the Tokyo-Washington flight after waiting in Seattle for 
Flight 10 scheduled for departure at 10:30 p. m. Since we were in Portland 
rather than Seattle due to factors beyond our control, NWA routed us Portland- 
Spokane where Flight 10 was picked up at 12:05 a. m. and the balance of the 
journey to Washington was in accordance with original plans. * * * 

There is for consideration herein subsection 13c of the Standardized 
Government Travel Regulations providing as follows: 

Sleeper plane accommodations—one standard berth on airplanes having sleep- 


ing accommodations when overseas night travel, beginning or terminating in the 
United States, is involved. 


It is to be noted that the subsection, authorizing sleeping accom- 
modations for air travel, is restricted in application to travel involving 
“overseas night travel,” and to such travel “beginning or terminating 
in the United States.” Sleeping accommodations for air travel within 
the continental United States is not authorized. In view of the 
general restrictive nature of the section and as the phrase “beginning 
or terminating in the United States” appears to have been incorporated 
to further restrict the applicability of the section, it is the view of this 
Office that an interpretation of the latter part of the phrase, “termi- 
nating in the United States,” to extend the scope of the subsection 
to include travel such as here involved is not warranted, even though 
such travel may be incident to overseas travel. 

Accordingly, under the facts here involved, you are advised that 
the vouchers, which are returned herewith, are not proper for 
certification. 


[B-113556] 


Transportation—Dependents—Marriage After Effective 
Date of Change of Station Orders 


A member of the Armed Forces, detached from an overseas permanent station 
and assigned to a temporary station in the United States for processing and 
disposition, who marries after the effective date of orders which do not au- 
thorize leave or delay en route to new permanent station is not entitled under 
paragraph 7060-3 of the Joint Travel Regulations to transportation of wife at 
Government expense from the place of marriage to the new station or from 
temporary station to the new station. 


Comptroller General Warren to Maj. J. G. Boland, Department of 
the Army, June 9, 1953: 


Reference is made to your letter of July 16, 1952, transmitted here 
by endorsement of the Office of the Chief of Finance, Department of 
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the Army, dated January 26, 1953, requesting decision whether pay- 
ment properly may be made on a voucher presented therewith in favor 
of Sergeant Charles C. Butler, U. S. Army, for a monetary allowance 
for dependents’ transportation incident to his wife’s travel from 
Ironton, Ohio, to Fort Ord, California, performed during the period 
from June 3 to 8, 1952. 

Sergeant Butler was released from duty overseas by orders of Head- 
quarters 18th Infantry, APO 1, U.S. Army, dated March 7, 1952, and 
reassigned to the Army Personnel Center, Camp Kilmer, New Jersey, 
and directed to proceed thereto for reassignment in the United States. 
Under paragraph 80, Special Orders No. 84, Headquarters, Camp 
Kilmer, New Jersey, dated April 9, 1952, he was transferred to the 
5015 Area Service Unit, Replacement Detachment, Camp Atterbury, 
Indiana, for leave and reassignment and directed to report there on 
April 12, 1952. Under the provisions of paragraph 5, Special Orders 
No. 139, Replacement Detachment, 5015 AUS Station Complement, 
Camp Atterbury, Indiana, dated May 27, 1952, he was relieved from 
his assignment at that station and transferred and directed to proceed 
to the 6230 Area Service Unit Reception Center, Fort Ord, California, 
and report thereat on June 8, 1952. No delay en route or leave. was 
authorized therein. Travel by privately owned automobile was au- 
thorized. While such orders designated the movement a permanent 
change of station it appears that they directed travel to Fort Ord only 
on a temporary assignment contemplating subsequent assignment. 
Sergeant Butler was given permanent ‘duty assignment at Fort Ord 
by orders dated June 25, 1952. He appears to have been detached at 
Camp Atterbury on May 29, 1952, under orders of May 27 and he 
was married at Ironton, Ohio, on June 2, 1952. He and his wife pro- 
ceeded by privately owned car from Ironton to Fort Ord during the 
period June 3 to 8, 1952, and claim for his wife’s travel is stated under 
authority of the May 27 orders on the basis of the distance from Camp 
Atterbury to Fort Ord, that distance being less than that from Ironton 
to Fort Ord. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
814, provides that under such conditions and limitations and for such 
ranks, grades, or ratings and to and from such locations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services when ordered to make a change of permanent station (or 
under unusual or emergency circumstances as determined by the Secre- 
taries) shall be entitled to transportation in kind for dependents or 
to reimbursement therefor, or to a monetary allowance in lieu of 
such transportation in kind. Regulations promulgated under that 
authority are contained in the Joint Travel Regulations. Paragraph 
7060-3 of those regulations provides that where a member detached 
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from an overseas permanent station and assigned a temporary station 
in the United States for processing and disposition and who marries 
prior to the expiration of leave granted after arrival at the temporary 
station and prior to the effective date of orders directing a new perma- 
nent station is entitled to transportation of his dependents at Govern- 
ment expense from the place of marriage to the new station not to 
exceed that from the temporary duty station to the new permanent 
station. Such regulation contemplates situations where a member 
who after arrival at a temporary station in the United States and 
after receipt of orders to a permanent station marries before the ef- 
fective date of such orders, or, in other words, before required to 
travel in compliance with those orders. It has been recognized that 
after detachment from a permanent station without assignment to a 
new permanent station dependents may travel at will with reimburse- 
ment therefor based upon the permanent station ultimately assigned 
regardless of whether the travel was completed before or after as- 
signment to the new permanent station, their travel being considered 
as having been performed incident to permanent change of station 
initiated by the detaching orders if and when completed by the as- 
signment of a new permanent station. 25 Comp. Gen. 839. Under the 
cited regulations, therefore, a member detached overseas without as- 
signment to a new permanent station who is married while on tem- 
porary assignment in the United States and not under immediate 
orders to travel to another station (i. e., before the effective date of 
orders requiring travel away from the temporary station) would be 
entitled upon ultimate assignment to a permanent duty station to 
transportation for his wife from the place of marriage to the new 
permanent station not to exceed that from the temporary station to 
such new station. 

Paragraph 3003-1b of the Joint Travel Regulations provides that 
the effective date of permanent change of station orders issued to a 
member which do not involve leave or delay en route is the date of 
the members’ relief from the old station (detachment). No leave 
or delay being involved in the orders of May 27, 1952, their effective 
date should be considered as the date of Sergeant Butler’s detach- 
ment on May 29. Since he was not married until a date subsequent to 
such detachment date there is no authority under the cited regulations 
for making payment on the presented voucher which will be retained 
in this Office. 
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[B-113495] 


Pay—Retired—Effect of Waiver 


A waiver of retired pay executed prior to the acts of June 30, 1941, and May 27, 
1944, which authorize rescission of waivers, in favor of a “pension” under the 
act of March 3, 1891, terminates the retired status of a member of the Armed 
Forces so that he may never again draw retired pay, however a waiver of re- 
tired pay in favor of “disability compensation” under section 212 of the World 
War Veterans’ Act of 1924, does not terminate the retired status of such member 
and does not operate to remove him from the retired list. 20 Comp. Gen. 41 
distinguished. 


Comptroller General Warren to the Secretary of Defense, June 10, 


1953: 


Reference is made to your letter of January 19, 1953, with enclo- 
sure, relative to an apparent conflict between decision of this Office 
dated July 25, 1940, 20 Comp. Gen. 41, and decision dated April 15, 
1949, B-81545, to the Secretary of the Navy, relative to the effect of 
a waiver by a retired enlisted man of his retired pay in favor of a 
pension or disability compensation from the Veterans Administra- 
tion in those cases where waivers were executed prior to the enact- 
ment of the acts of June 30, 1941, 55 Stat. 394, and the act of May 27, 
1944, 58 Stat. 230. 

In the said decision of July 25, 1940, it was held, quoting the syl- 
labus, that— 


A waiver by a retired Army enlisted man of his statutory right to retired pay 
may be considered effective only if construed as a renunciation of his retired 
status, and if pursuant to such waiver his retired pay is discontinued and a 
pension granted—prohibited while he is a retired Army enlisted man—the 
transaction must be treated as terminating, with War Department approval, the 
man’s status as a retired enlisted man, and that effect cannot be overcome by a 
reservation of a right to restoration to retired status upon subsequent waiver 
of the pension. 


Thereafter there were enacted the said acts of June 30, 1941, and 
May 27, 1944. Section 4 of the 1941 act provides, in pertinent part, 
as follows: 


Where an enlisted man [of the Regular Army or of the Philippine Scouts] 
placed on the retired list under this Act or under any provision of law would 
be eligible to receive pension or compensation under the laws administered by 
the Veterans’ Administration, if he were not receiving retired pay, he may waive 
receipt of retired pay and allowances for the purpose of receiving such pension 
or compensation; and thereafter such retired enlisted man may waive receipt 
of such pension or compensation for the purpose of receiving retired pay and 
allowances. * * * 


The act of May 27, 1944, provides, in pertinent part— 


That any person who is receiving pay pursuant to any provision of law re- 
lating to the retirement of persons in the regular military or naval service, and 
who would be eligible to receive pension or compensation under the laws ad- 
ministered by the Veterans’ Administration if he were not receiving such re- 
tired pay, shall be entitled to receive such pension or compensation upon the 
filing by such person with the department by which such retired pay is paid of 
a waiver of so much of his retired pay and allowances as is equal in amount 
to such pension or compensation. * * * 
















Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 547 


In the decision of April 15, 1949, B-81545, there was considered 
the case of an enlisted man in the Regular Navy who was transferred 
to the Fleet Reserve on March 8, 1938, and who was placed on the re- 
tired list for physical disability on November 1, 1940. On June 4, 
1940, he executed a waiver of his retainer pay effective July 31, 1940, 
and elected to receive, in lieu thereof, disability compensation from 
the Veterans Administration. Effective September 1, 1948, he waived 
his right to disability compensation from the Veterans Administration 
and the question was presented as to whether the act of May 27, 1944, 
could be given a retroactive effect so as to authorize the payment of 
retired pay to the enlisted man in question effective September 1, 
1948. 

While it was held that the said act of May 27, 1944, could not be 
given any retroactive effect, it was pointed out in such decision that, 
in the absence of a statute so providing, retired pay may not be 
waived. Accordingly, it was concluded that since the enlisted man 
no longer was entitled to disability compensation under the laws ad- 
ministered by the Veterans Administration, there was no reason why 
he could not be paid his retired pay- 

The conclusion reached in the decision of July 25, 1940, to the effect 
that an attempted waiver of retired pay in favor of a pension from 
the Veterans Administration, if approved by the head of the depart- 
ment concerned, would be treated as terminating the enlisted man’s 
retired status so that he could not thereafter be restored to the retired 
list and again be entitled to retired pay, was based on the provisions of 
the act of March 3, 1891, 26 Stat. 1082, 38 U. S. C., 1940 edition, 26, 
which read as follows: 
No pension shall be allowed or paid to any officer, noncommissioned officer, or 
private in the Army, Navy, or Marine Corps of the United States, either on the 
active or retired list. 

It was noted in such decision that the submission related only to 
“pensions” and it was assumed that such reference was to “pensions” 
coming within the purview of the 1891 act which prohibited the pay- 
ment of pension to any officer, noncommissioned officer, or private in 
the Army, Navy, or Marine Corps either “on the active or retired 
list.” On the other hand, in the decision of April 15, 1949, there was 
considered the case of a retired officer or enlisted man of the Navy who, 
in addition to being qualified for retired pay, was also qualified for 
“disability compensation” as distinguished from “pension”, and, in 
that connection, there was taken into consideration section 212 of the 
World War Veterans’ Act of 1924, 43 Stat. 623, as amended, 38 U.S. C. 
422, which merely prohibited the concurrent “receipt” of “compensa- 
tion” and active service or retirement pay. The specific case of Earl 
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Brewer Young considered in this latter decision concerned only “dis- 
ability compensation” and since it did not appear that such compen- 
sation was a “pension” within the purview of the 1891 act, it was 
concluded that his waiver of retired pay in favor thereof did not oper- 
ate to remove him from the retired list. Thus, it will be seen that 
there actually is no conflict between the two decisions in question and 
proper application may be given to both under the particular facts 
and pertinent statutes. 


[B-113769] 


Pay—Service Credits—Reservists—Concurrent Service as 
Cadet or Midshipman 

Service in the Reserves during a period in which the member concurrently held 
the status of cadet or midshipman at one of the military academies may be 
counted, under section 202 of the Career Compensation Act of 1949 and the 
Armed Forces Reserve Act of 1952, for basic pay purposes with the exception 
of Naval Reservists appointed to one of the academies prior to January 1, 1953, 
whose reserve status was automatically terminated by such appointment under 
section 4 of the Naval Reserve Act of 1938, which prohibits Naval Reservists 
from being members of any other military organization, however the prohibitory 


provision of the said statute for Naval Reservists was repealed by the Armed 
Forces Reserve Act of 1952, effective January 1, 1953. 


Comptroller General Warren to the Secretary of Defense, June 10, 
1953: 

Reference is made to your letter of February 9, 1953, with enclosure, 
requesting decision as to whether service as an officer in a Reserve com- 
ponent, or in the Army of the United States, or the Air Force of the 
United States, during a period of time in which the member con- 
currently held the status of cadet or midshipman at one of the military 
academies may be counted for basic pay purposes. 

In the enclosure with your letter, reference is made to the cases of 
two reserve officers whose discharges were not accomplished prior to 
entering the United States Military Academy and who continued to 
hold a warrant or commission in the Organized Reserve Corps for a 
period concurrent with service as a cadet at such Academy. One of 
these officers is stated to have received an appointment as warrant 
officer, junior grade, in the Army of the United States, other than the 
Regular Army, on March 22, 1943. He entered on extended active 
duty on the same date and was relieved from active duty as a warrant 
officer on June 30, 1943. He was appointed a cadet, United States 
Military Academy, on July 1, 1943, and continued in a cadet status 
until June 4, 1946, when he was graduated and appointed a second 
lieutenant, Regular Army. His appointment as a warrant officer, 
junior grade, Army of the United States, is stated to have been ter- 
minated automatically upon his acceptance of the Regular Army ap- 
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pointment as second lieutenant on June 4, 1946. The other officer 
served as a cadet at the United States Military Academy from June 
30, 1946, to June 2, 1950, when he was graduated and appointed a sec- 
ond lieutenant, Regular Army, he having been carried, also, on the 
roster of the Air Force as a first lieutenant, United States Air Force 
Reserve, during the period from June 30, 1946, to October 12, 1948, on 
which latter date his commission in the Air Force Reserve was termi- 
nated formally. 

Section 202 of the Career Compensation Act of 1949, 63 Stat. 807, 
provides, in part: 

(a) Subject to the provisions of subsections (b), (c), and (d) of this section, 
in computing the cumulative years of service to be counted by members of the 


uniformed services for determining the amount of basic pay they are entitled to 


receive upon completion of such years of service, such members shall be 
credited with— 


a ae a 2 e + + 
(2) full time for all periods during which they * * * held appointments as 
commissioned officers, commissioned warrant officers, warrant officers, Army field 
clerks, or flight officers, * * * in the Regular Army Reserve, * * * or in the 
Organized Reserve Corps, or in the Officers’ Reserve Corps, * * * or in the Air 
Force Reserve, or in the officers’ section of the Air Force Reserve, * * * or in 
the Air Corps Reserve, or. in the Army of the United States without specification 


of any component thereof, or in the Air Force of the United States without 
specification of any component thereof * * *. 


Nothing has been found in the law or the regulations which pro- 
hibits an officer of the Army of the United States or of the Air Force 
Reserve from accepting an appointment to the Military Academy 
and since it is stated that the two officers referred to were not sep- 
arated from their commissions upon entering the Academy, they con- 
tinued to remain reserve officers of their respective services until 
the actual dates of their separation. See decision of April 1, 1943, 
B-32883. Cf. 25 Comp. Gen. 655. Accordingly, said officers come 
within the plain terms of section 202 of the Career Compensation Act 
of 1949, supra, and are entitled to be credited, in computing their cu- 
mulative years of service for basic pay purposes with the full time they 
held such appointments. Your submission as to said officers is an- 
swered accordingly. 

As to the general question presented in your letter—as stated in 
the first paragraph hereof—the same reasoning applies in view of the 
similar provisions of the Armed Forces Reserve Act of 1952. 66 
Stat. 487. (See sections 219, 220, 221, 223, 66 Stat. 487; 229, 66 Stat. 
488 ; 248, and 249, 66 Stat. 495.) Thus, it is apparent that subsequent 
to the effective date of the Armed Forces Reserve Act of 1952, supra, 
as well as under the laws in effect prior thereto, a person who has 
been duly appointed as an officer in a Reserve component of the Army 
or the Air Force, or in the Army of the United States, or in the Air 
Force of the United States, may be credited, in computing his cumu- 
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lative years of service for basic pay purposes, with the full time he 
holds such appointment notwithstanding the fact that he concurrently 
held the status of cadet or midshipman at one of the military acad- 
emies. However, with regard to an appointment in the Naval Reserve 
prior to January 1, 1953, section 4 of the Naval Reserve Act of 1938, 
52 Stat. 1176, prohibited members of the Naval Reserve from being 
members of other military or naval organizations, so that the ap- 
pointment of such Naval reservists to one of the academies terminated 
their reserve status. It follows that with respect to any such appoint- 
ments prior to January 1, 1953, there would be no reserve service to 
be counted for pay purposes. See 26 Comp. Gen. 455. Such provi- 
sions of the Naval Reserve Act of 1938 were repealed, however, effec- 
tive January 1, 1953, by section 803 of the Armed Forces Reserve Act 
of 1952, 66 Stat. 505, 508, and, accordingly members of the Naval Re- 
serve appointed to one of the academies on or after January 1, 1953, 
may be credited with concurrent service in the Naval Reserve for pay 
purposes. 
The said general question is answered accordingly. 


[B-114775 


Mileage—Travel by Privately Owned Automobile—Joint 
Travel 


Under the Standardized Government Travel Regulations an employee who per- 
formed official travel in a private automobile owned and operated by another 
employee who was paid mileage for the same trip may not be reimbursed 
the constructive cost of first-class rail travel for such trip, even though the 
employee reimbursed the car owner for half the expenses incurred for the use of 
the automobile. 


Comptroller General Warren to Clyde Taylor, June 17, 1953: 


Reference is made to your letter of April 10, 1953, with enclosures, 
requesting review of General Accounting Office settlement dated April 
6, 1953, which disallowed your claim for reimbursement of an amount 
alleged to be due for automobile travel performed from San Antonio, 
Texas, to Fort Monroe, Virginia, and return, while employed as 
Budget Examiner, Headquarters, Fourth Army, Department of the 
Army, Fort Sam Houston, Texas. 


r 


The record shows that during November, 1952, you proceeded to 
Fort Monroe, Virginia, for temporary duty pursuant to travel order 
No. 11-62, dated November 24, 1952, and that such travel to and from 
the temporary station was performed with Miss Mildred Hart—an- 
other Federal employee ordered to Fort Monroe for temporary duty— 
in her privately owned automobile. 
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The record further shows that you have been paid the sum of $63— 
representing per diem in lieu of subsistence for the period you were 
officially absent from your permanent station—on voucher No. 817466, 
December 1952 accounts of Major A. E Lefaver, Finance Officer, sym- 
bol No. 215-135. Your claim for the constructive cost of first-class 
rail travel to and from Fort Monroe, Virginia, was disallowed for the 
reason that Miss Hart is reported to have been paid mileage for the use 
of her automobile, and the regulations clearly authorize the payment 
of mileage to only one of two or more employees traveling together 
on the same trip and in the same vehicle. See paragraphs 12 and 89, 
Standardized Government Travel Regulations and paragraph 8-3c 
(5) of Civilian Personnel Regulations T.3, dated August 17,1951. A 
copy of the paid voucher on file in this Office and signed by you con- 
tains information disclosing that the travel in question “was performed 
by private automobile, belonging to Mildred Hart at no expense to 
the Government.” 

In your request for reimbursement you refer to various regulations 
relating to travel of civilian employees which you indicate supports 
payment of your claim. Also, you state that both you and Miss Hart 
were of the belief that reimbursement would be received for the con- 
structive cost of similar travel by common carrier ; that it was mutually 
understood that all expenses for the trip would be shared; and that 
you have paid Miss Hart for your share of the expenses incurred for 
the use of her automobile but have not been reimbursed therefor. 

Since the record indicates that Miss Hart has received reimburse- 
ment on a mileage basis, and the applicable regulations—which have 
the force and effect of law—permit the payment of mileage to only 
one of two or more employees traveling together on the same trip and 
in the same vehicle, it necessarily follows that this Office is without 
authority for the payment of your claim or any part thereof. Of 
course, any agreement which you may have had with Miss Hart rela- 
tive to sharing expenses for the trip is a matter for adjustment between 
the parties involved and of no concern to the Government. 

Accordingly, upon the basis of the present record, the settlement of 
April 6, 1953, appears correct and must be, and is, sustained. 

The enclosures which accompanied your letter—including your 
promissory note for $150 dated February 8, 1953, payable to The State 
Bank of LaVernia, Texas—are returned herewith. 
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[B-115016] 


Compensation—Reduction—Restoration—Back Pay Rights 


A demoted preference eligible employee who is restored to former position 
after a successful appeal under the Veterans Preference Act of 1944, as amended, 
which gives special preference to veterans in connection with demotions, suspen- 
sions, discharges, and appeals but which does not authorize back pay, is not 


entitled to the difference in pay between the two positions for the period of the 
demotion. 


Comptroller General Warren to Abraham D. Thompson, June 17, 


1953: 


Further reference is made to your letter of April 12, 1953, relative 
to Office settlement dated November 20, 1952, which disallowed your 
claim for wages alleged to be due for the period January 13, 1947 to 
February 9, 1947, during which time you had been demoted from the 
position of Planner and Estimator to that of Pipefitter First Class— 
your claim being asserted for the difference in pay between the two 
positions. The disallowance of your claim was for the reason that 
while you appealed such action under the Veterans Preference Act of 
1944, 58 Stat. 390, and the Civil Service Commission, after investiga- 
tion and consideration of the evidence presented, submitted its find- 
ings and recommendation to the administrative office concerned, which 
recommendation was followed and restoration to the Planner and 
Estimator position was effected February 10, 1947, that act vests no 
authority in the Civil Service Commission or the particular depart- 
ment or establishment concerned to restore you to duty at the higher 
grade from the date of the reduction. 

Section 14 of the Veterans Preference Act of 1944, 58 Stat. 390, 
gives special preference to veterans in the way of prior notice in con- 
nection with their discharge, suspension for more than 30 days, fur- 
lough without pay, reduction in rank or compensation, or debarment 
for future appointment. Also, as amended by the act of August 4, 
1947, 61 Stat. 723, it grants to such preference eligibles certain rights 
of appeal to the Civil Service Commission from adverse administra- 
tive acts and provides for mandatory compliance with individual ac- 
tion recommended by the Commission. However, the statute con- 
tains no provision, express or implied, which would serve to obligate 
the salary appropriation for the compensation lost by an employee 
who is discharged, suspended, furloughed, or reduced in rank or 
compensation, and who thereafter, as a consequence of appeal, is re- 
instated or restored to his former position, rank or date of compensa- 
tion. 2% Comp. Gen. 620; 28 id. 489. 

In view of the foregoing Office settlement dated November 20, 1952, 
must be sustained. This action in nowise precludes you from filing 
suit in the Court of Claims if you wish to pursue that remedy. 
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[B-115005} 


Compensation—Rates—Allocation or Reallocation of Posi- 
tion 


An employee whose position was reallocated upward one grade by the Civil 
Service Commission and upon appeal further reallocated upward to the next 
higher grade is entitled upon each promotion to the step-increase or salary ad- 
justment benefits authorized by section 802 (b) of the Classification Act of 1949. 


Comptroller General Warren to the Architect of the Capitol, June 
18, 1953: 

Reference is made to your letter of April 28, 1953, requesting a de- 
cision as to whether an employee may be granted two successive in- 
creases authorized and directed by section 802 (b) of the Classification 
Act of 1949, 63 Stat. 954, 969, where his position has been the subject 
of two successive regradings upward by the United States Civil Serv- 
ice Commission under the following circumstances. 

It is related in your letter that the Personnel Classification Division 
of the Civil Service Commission, pursuant to your request, made a 
personnel classification survey of all positions at the Botanic Gardens 
last year. The survey commenced in May 1952 and was concluded 
in November 1952. After all position descriptions were completed, 
and after consultation with your representative at the Botanic Gar- 
dens, the Commission classifier evaluated each position and assigned 
it an appropriate grade. Such grades were concurred in by your 
representative and yourself. Position description sheets, approved 
formally by the Civil Service Commission on November 17, 1952, 
were received in your Office on November 19, 1952, and the changes in 
grade required under the new sheets were put into effect on November 
23, 1952. 

The position of Horticulturist was regraded as a result of the Com- 
mission’s action from grade GS-7 to grade GS-8, and effective Novem- 
ber 23, 1952, the employee’s salary was increased from $4,830 per 
annum—step (g) of grade GS-7—to $4,995 per annum—step (d) of 
grade GS-8—the extra salary step in the latter grade being required 
by section 802 (b) of the Classification Act. Thereafter, the incum- 
bent employee appealed to the Civil Service Commission by letter 
dated December 3, 1952, for a rating of grade GS-9 for his position. 
Your letter states that, after informal consultation with your office 
and without change in the job description sheet, the Commission con- 
cluded that GS-9 was the appropriate grade for the position and 
notice of such conclusion was given by letter from the Commission 
dated January 28, 1953, received in your office on February 3, 1953. 
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Decision is requested on the following question : 

As a result of the change in grade made by the Civil Service Com- 
mission upon appeal of the employee, from GS-8 to GS-9, should the 
employee’s salary be adjusted (a) from $4,995 per annum, his present 
salary in GS-8, to $5,060 per annum, the minimum salary in GS-9, or 
(b) from $4,995 per annum to $5,185 per annum, the second step 
in GS-9. 

Section 802 (b) of the Classification Act of 1949, supra, provides in 
pertinent part as follows: 


Any officer or employee who is promoted or transferred to a position in a 
higher grade shall receive basic compensation at the lowest rate of such higher 
grade which exceeds his existing rate of basic compensation by not less than 
one step-increase of the grade from which he is promoted or transferred. * * * 

Under the said provisions of section 802 (b) there appears to be no 
language to inhibit its operation whenever a promotion or transfer 
of an employee falls within the purview thereof. The reported facts 
show that, as far as all parties are concerned, the allocation of the 
position of Horticulturist to grade GS-8 and the promotion of the 
employee to that position, completed officially the action with respect 
thereto. The subsequent appeal of the employee and the Commis- 
sion’s favorable action thereon—a contingency which might never 
occur—would appear to be an independent action and to entitle the 
employee to such benefits, including a subsequent increase under sec- 
tion 802 (b) as might lawfully accrue from such action. Accordingly, 
in response to the question presented in the last paragraph of your 
letter the employee’s salary should be increased, as suggested in (b) 
thereof, namely, from $4,995 to $5,185, the second step in GS-9. 


[B-113897] 


Pay—Active Duty—Retired—Reservists Injured or Killed 
En Route to or From Inactive Duty Training 

A Reserve officer of the Army or Air Force who is injured or killed while em- 
ployed in authorized travel to or from inactive-duty training is not entitled to 
the benefits of the act of April 3, 1989, as amended, or to the disability retire- 
ment benefits of section 402 (c) of the Career Compensation Act of 1949 regard- 
less of the method of travel employed, the point of departure (headquarters or 


home), or the pay or non-pay status of the officer, even though such travel may 
be prescribed in orders as a part of his inactive duty training. 


Assistant Comptroller General Yates to the Secretary of Defense, 
June 19, 1953: 

Reference is made to your letter of February 19, 1953, requesting 
decision on several questions — listed in an enclosed copy of Committee 
Action No. 61, Military Pay and Allowance Committee, Department 
of Defense—concerning benefits in the case of Reserve officers who 
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are killed or injured in line of duty while performing travel which 
is a prescribed part of their inactive duty training. 

In the above Committee Action it is stated that Reserve training 
programs of the Army require that Reserve officers in command of 
Reserve units, and their staffs, inspect and supervise the inactive duty 
training of subordinate elements of their units on a systematic basis; 
that appropriated funds are available to defray the expenses of trans- 
portation, subsistence, and quarters, incurred in connection with these 
duties when the subordinate element of the unit is located at such 
distance from the parent headquarters as to require such expenditure ; 
and that competent orders are issued to cover the performance of 
this duty on an inactive duty training status without pay, except for 
the above-stated allowances. Also, it is stated that the Judge Ad- 
vocate General of the Army has expressed the opinion that if the orders 
stipulated that “all travel performed shall be a part of the inactive 
duty training herein directed,” benefits would accrue in the event that 
the officer was killed or injured while performing such travel; that 
the Department of the Army desires to clarify pertinent regulations 
by an amendment to include protection for injuries incurred during 
travel which is a prescribed part of the inactive duty training under 
orders, if such amendement is authorized by the act of June 20, 1949, 
63 Stat. 202, and the Career Compensation Act of 1949; but that in 
view of the decision of this Office dated May 14, 1952, B-106846, 31 
Comp. Gen. 597, doubt exists as to the propriety of such action. 

The specific questions presented are separately quoted and discussed 
below. 


Question 1 


If a Reserve Officer is injured or killed in line of duty while traveling and 
such travel is a prescribed part of his inactive duty training in a non-pay status 
under proper orders, is the Reservist entitled to the benefits provided in sec- 
tion 5 of the Act of 3 April 1939 (53 Stat. 557) as amended by the Acts of 25 
July 1939 (53 Stat. 1079), 10 December 1941 (55 Stat. 796), and (63 Stat. 202) 
(10 U. S. C. 456) ; and, when applicable, section 402 (c) the Career Compensa- 
tion Act of 1949 (63 Stat. 817, 37 U. S. C. 272)? 


Section 2 of the act of June 20, 1949, 63 Stat. 202, provides that: 


The last proviso to section 5 of the Act entitled “An Act to provide more ef- 
fectively for the national defense by carrying out the recommendations of the 
President in his message of January 12, 1939, to the Congress”, approved April 
3, 1939, as amended, is amended to read as follows: “Provided further, That 
all officers, warrant officers, and enlisted men of the Army of the United States, 
or the Air Force of the United States, other than the officers and enlisted men 
of the Regular Army, or the Regular Air Force who— 

(1) if called or ordered into the active military service by the Federal Guov- 
ernment for extended military service in excess of thirty days suffer disability 
or death in line of duty from disease while so employed ; or 

(2) if called or ordered by the Federal Government to active military serv- 
ice or to perform active duty for training or inactive-duty training for any period 
of time, suffer disability or death in line of duty from injury while so em- 
ployed, shall be deemed to have been in the active military service during such 
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period and shall be in all respects entitled to receive the same pensions, com- 
pensation, death gratuity, retirement pay, hospital benefits, and pay and allow- 
ances as are now or may hereafter be provided by law or regulation for officers 
and enlisted men of corresponding grades and length of service of the Regular 
Army or the Regular Air Force. 


Section 402 (c) of the Career Compensation Act of 1949, 63 Stat. 
817, provides that: 


Upon a determination by the Secretary concerned (1) that a member of the 
uniformed services, other than those members covered in subsections (a) and 
(b) of this section, is unfit to perform the duties of his office, rank, grade, or 
rating by reason of physical disability resulting from an injury; (2) that such 
injury was not the result of the intentional misconduct or willful neglect of 
such member; (3) that such disability is 30 per centum or more in accordance 
with the standard schedule of rating disabilities in current use by the Vet- 
erans’ Administration; (4) that such injury was the proximate result of the 
performance of active duty, full-time training duty, other full-time duty, or 
inactive duty training, as the case may be; and (5) that accepted medical prin- 
ciples indicate that such disability may be of a permanent nature, the name of 
such member shall be placed upon the temporary disability retired list of his serv- 
ice by the Secretary concerned and such member shall be entitled to receive 
disability retirement pay as prescribed in subsection (d) of this section: Pro- 
vided, That if condition (5) above is met by a finding that such disability is 
of a permanent nature, such member may be retired by the Secretary concerned 
and, upon retirement, shall be entitled to receive disability retirement pay as 
prescribed in subsection (d) of this section: Provided further, That if condition 
(3) above is not met because the disability is determined to be less than 30 
per centum, the member concerned shall not be eligible for any disability re- 
tirement provided in this section, but may be separated for physical disability 
from the service concerned and upon separation shall be entitled to receive dis- 
ability severance pay as prescribed in section 403 of this title. [Italics supplied.] 


Section 501 (b) of the Career Compensation Act of 1949, 63 Stat. 
826, provides that: 

Members of the National Guard, Air National Guard, National Guard of the 
United States, the Air National Guard of the United States, Organized Reserve 
Corps, Naval Reserve, Marine Corps Reserve, Coast Guard Reserve, and the 
Reserve Corps of the Public Health Service, may be given additional training 
or other duty as provided for by law, without pay, as may be authorized by the 
Secretary concerned, with their consent, and when such authorized training or 
other duty without pay is performed they may, in the discretion of the Secretary 
concerned, be furnished with transportation to and from such duty, with sub- 
sistence en route, and, during the performance of such duty, be furnished with 
subsistence and quarters in kind or commutation thereof at a rate to be fixed 
from time to time by the Secretary concerned. [Italics supplied.] 

In 31 Comp. Gen. 597, supra, it was held that an officer of the Naval 
Reserve, injured while traveling to a temporary duty station, was not 
entitled to benefits under section 1 of the act of June 20, 1949, similar 
in wording to section 2 of that act hereinbefore quoted, or to benefits 
under section 402 (c) of the Career Compensation Act of 1949, supra. 
That holding was predicated on the fact that, insofar as there perti- 
nent, such benefits were restricted to members of the reserve injured 
while “employed” on active duty, etc. Since section 7 of the Naval 
Reserve Act of 1938, 52 Stat. 1176, as amended—the then authority for 
the payment of active duty pay and allowances to members of the 


Naval Reserve—expressly distinguished between being “employed on 
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active or training duty” and being “employed in authorized travel to 
and from such duty,” it was concluded that members who were in- 
jured while in the latter status did not come within the purview of 
the statutory provisions in question. 

Like section 7 of the Naval Reserve Act of 1938, section 501 (b) of 
the Career Compensation Act of 1949, quoted above, expressly dis- 
tinguishes between employment on duty without pay and travel to 
and from such duty, and a member’s status in that respect may not 
legally be changed by an administrative attempt to prescribe his travel 
to and from inactive duty training as actually being a part of such 
inactive duty training. Accordingly, since under the circumstances 
stated the officer could not be considered as having been injured or 
killed while employed on inactive duty training, the question pre- 
sented is answered in the negative. 


Question 2 


Would the method of travel, i. e., whether by privately owned vehicle, Gov- 
ernment-owned vehicle, or common carrier, have any bearing on the eligibility 
for compensation or other benefits in the event of injury or death in line of 
duty while in a travel status? 


Question 3 


Would your answer be the same: 

a. If the officer proceeded from his headquarters to the point he was required 
to visit in the performance of his duty? 

b. If the officer proceeded directly from his home to the point he was required 
to visit in the performance of his duty? 


In view of the answer to the first question, question 2 is answered in 
the negative and question 3 is answered in the affirmative. 


Question 4 


Would your answer be the same if the officer were performing travel as a 
prescribed part of his inactive duty training in a with pay status? 


No basis is perceived for making any distinction between the case 
of a member engaged in inactive duty training in a pay status and 
a member engaged in such training in a nonpay status insofar as the 
question here under consideration is concerned. See, in that connec- 
tion, section 102 (i) of the Career Compensation Act of 1949, 63 Stat. 
805, which provides, in pertinent part, that: 


The term “inactive duty training” shall be interpreted to mean any of the 
training, instruction, duty, appropriate duties, or equivalent training, instruction, 
duty, appropriate duties, or hazardous duty performed with or without compen- 
sation by members of the reserve components of the uniformed services as may 
be prescribed by the Secretary concerned pursuant to section 501 of this Act 
or any other provision of law, and in addition thereto shall include the perform- 
ance of special additional duties, as may be authorized by competent authority, 
by such members on a volunteer basis in connection with the prescribed training 
or maintenance activities of the unit to which the members are assigned * * *, 
[Italics supplied. ] 
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Regardless of whether a member is performing inactive duty train- 
ing in a pay status or in a nonpay status, the fact remains that he is 
not performing such duty while he is engaged in traveling to or from 
the place where he is required to perform it. Accordingly, question 
4 is answered in the affirmative. 


[B-114909] 


Retirement Orders—Military, Naval, Ete.—Cancellation or 


Revocation Before Effective Date—Active Duty Pay and 
Allowances 


While an administrative order which transfers a member of the armed forces 
from the active list to the permanent retired list is final and may not be can- 
celed or set aside after the effective date, a Marine Corps warrant officer whose 
initial retirement orders, which placed him on the permanent retired list for 
physical disability, were canceled prior to their effective date is entitled to active 
duty pay and allowances until the effective date of subsequently issued retire- 
ment orders. 


Assistant Comptroller General Yates to Lt. Col. J. F. Elder, United 
States Marine Corps, June 19, 1953: 


Reference is made to your letter of April 17, 1953, and enclosures, 
received with first endorsement of the Commandant of the Marine 
Corps, requesting decision as to whether, under the circumstances 
stated, you are authorized to readjust the pay account of Warrant 
Officer Dousey E. Baker, USMC, retired, so as to allow him active 
duty pay and allowances for the period January 1, 1953, to February 
28, 1953. 

Your letter states that Dousey E. Baker enlisted in the United 
States Marine Corps on September 10, 1929, and that’on January 31, 
1947, he was appointed to the rank of warrant officer for temporary 
service, pursuant to the provisions of the act of July 24, 1941, 55 Stat. 
603, as amended, 34 U. S. C. 350. On August 26, 1952, he was ex- 
amined by a statutory board of medical examiners and found physi- 
cally qualified for advancement to the rank of commissioned warrant 
officer, for temporary service, and the findings of said board were ap- 
proved by the Assistant Secretary of the Navy for Air on September 
8, 1952. However, as the result of a physical examination conducted 
subsequent to the latter date, Warrant Officer Baker was admitted to 
the United States Naval Hospital, Beaufort, South Carolina, with 
diagnosis labyrinthitis, acute, plus residual complication beriberi. 
It is stated that the record of the proceedings of a Physical Evaluation 
Board convened on November 28, 1952, shows that he was found to be 
unfit to perform the duties of his rank by reason of physical disability 
incurred while he was entitled to receive basic pay ; that such disability 
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was rated at 30 per centum and that it is of a permanent nature. On 
December 9, 1952, the Secretary of the Navy approved the proceedings 
and findings of the Physical Evaluation Board as concurred in by the 
Physical Review Council and directed that Warrant Officer Baker 
be permanently retired for physical disability in conformity with the 
provisions of section 402 (b) of the Career Compensation Act of 1949, 
63 Stat. 817, 37 U. S. C. 272 (b). The Commandant of the Marine 
Corps, on December 17, 1952, issued the necessary orders to Warrant 
Officer Baker transferring him to the permanent retired list effective 
January 1, 1953. 

Your letter further states that on December 18, 1952, the Judge 
Advocate General of the Navy, in response to a request from the Com- 
mandant of the Marine Corps, advised that Baker’s advancement to 
the rank of commissioned warrant officer, for which he had previously 
been certified as physically qualified, could not legally be accomplished 
due to his physical condition. However, in order to enable Baker to 
have the opportunity of retiring with the pay and rank of a com- 
missioned warrant officer, to which his seniority entitled him to be 
promoted, it was suggested that he be authorized to appear before an 
Examining Board in Revision. Acting on such recommendation, 
and in order to give proper consideration to any new evidence that 
might thereby be presented in the case, the Secretary of the Navy, on 
December 31, 1952, canceled his prior action of December 9, 1952, and 
postponed further action on the proceedings and findings of the 
Physical Evaluation Board until completion of the proceedings of 
the Examining Board in Revision. On the same date the Comman- 
dant of the Marine Corps canceled the retirement orders he had is- 
sued December 17, 1952. 

The Examining Board in Revision, in a report dated January 22, 
1953, held that Baker was not physically qualified for advancement to 
the rank of commissioned warrant officer and on February 24, 1953, 
the Secretary of the Navy again approved the initial proceedings and 
recommended findings of the Physical Evaluation Board which had 
convened on November 28, 1952, directing that Baker be permanently 
retired in the rank of warrant officer by reason of physical disability, 
in conformity with the provisions of 37 U. S. C. 272 (b), supra. The 
Commandant of the Marine Corps, on February 27, 1953, issued the 
necessary orders to Warrant Officer Baker transferring him to the 
permanent retired list, effective March 1, 1953. 

Under the Uniform Retirement Date Act, approved April 23, 1930, 
46 Stat. 253, the effective date of all retirements authorized by law 
of Federal personnel of whatever class, civil, military, naval, judicial, 
legislative, or otherwise, and for whatever cause retired, is the first 
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day of the month following the month in which said retirement would 
otherwise have become effective. It was held in decision of June 11, 
1930, 9 Comp. Gen. 512, to the Secretary of the Navy, with respect to 
retirement because of physical disability or after 30 years’ service, that 
“the active status” of naval officers on the active list qualifying for 
retirement on or after July 1, 1930, “is to terminate with the last day 
of a month and the retired status to begin with the first day of the 
succeeding month.” See also 15 Comp. Gen. 165. 

In decision of January 16, 1952, 31 Comp. Gen. 296, it was stated 
that “if the officer was legally retired, his change of status became an 
accomplished fact and cannot be undone retrospectively, or such status 
changed prospectively except as may be authorized by other pro- 
visions of law.” However, as further indicated in the said decision 
any such prior action may be reopened on a showing of fraud, sub- 
stantial new evidence, mistake of law or mathematical miscalculation. 

There appears to be no sound basis for application of said rule 
in a case where, before the retired status of the individual concerned 
has become legally effective, the initial retiring action is canceled or 
revoked. In such a situation the individual concerned does not ac- 
quire any rights or become entitled to any retirement benefits under 
the revoked retiring order and his status remains undisturbed. In 
view of the provisions of the Uniform Retirement Date Act, supra: 
it is clear that Warrant Officer Baker’s active duty status continued 
in effect through December 31, 1952, and his transfer to the retired 
list, pursuant to the Secretary of the Navy’s approval on December 9, 
1952, of the physical disability retirement proceedings in his case, 
would not in any event, have become legally effective until January 1, 
1953. Hence, the cancellation by the Secretary of the Navy on 
December 31, 1952 of his prior approval of December 9, 1952, for the 
purpose of considering whatever new and additional evidence might 
be forthcoming in the case, with instructions that further retirement 
action would be taken upon completion of the proceedings of the 
Examining Board in Revision must be viewed as having effectively 
set aside and therefore extinguished the very basis on which Baker’s 
prospective retired status was predicated. In other words, on Janu- 
ary 1, 1953, there was not then in effect a valid retirement determina- 
tion by the Secretary of the Navy and hence Warrant Officer Baker 
did not legally acquire a retired status on that date. It is concluded, 
therefore, that Baker’s active duty status remained in effect until 
March 1, 1953, the date that his retired status became legally effective 
pursuant to the Secretary of the Navy’s approval, on February 24, 
1953, of the physical disability retirement proceedings in the case. 
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Accordingly, if otherwise correct, Warrant Officer Baker’s pay 
account may be readjusted so as to allow him active duty pay and 
allowances for the period January 1, 1953, to February 28, 1953, 
inclusive. 


[B-115597] 


District of Columbia—Private Hospital Construction and 
Improvement—Federal Contributions 

Under the Hospital Center Act which authorizes Federal grants for private hos- 
pital construction and improvement in the District of Columbia provided such 
grants are matched by private funds, neither any part of the funds granted a 
hospital nor any part of the private funds put up to match such grant may be used 
to match funds to be granted for hospital improvement under any other laws 


even though the District of Columbia is required under the act to repay the 
Federal Government one half of the grant. 


Comptroller General Warren to the Secretary of Health, Education, 
and Welfare, June 19, 1953: 


Reference is made to your letter of June 2, 1953, requesting a deci- 
sion on a question arising out of a grant of funds made to the Chil- 
dren’s Hospital, Washington, D. C., under the provisions of the act 
of August 7, 1946, Public Law 648, 60 Stat. 896, as amended by Public 
Law 221, approved October 25, 1951, 65 Stat. 657 (hereinafter re- 
ferred to as the Hospital Center Act). 

The question presented is whether that portion of the funds granted 
under the Hospital Center Act, which the District of Columbia is 
obligated to repay the Federal Government and the money used by 
the Children’s Hospital to match such amount, may be used to match 
additional funds to be granted under the Hospital Survey and Con- 
struction Act, Public Law 725, approved August 13, 1946, 60 Stat. 
1040, as amended (hereinafter referred to as the Hill-Burton Act). 

The pertinent provisions of the Hospital Center Act are as follows: 

Sec, 20°‘) * 

(c) To make grants to private agencies in cash, * * * Provided further, * * * 
no such grant shall be made to any private agency unless such private agency 


shall obligate itself to pay at least 50 per centum of the cost of any project for 
which such grant is made. * * * 


Sec. 5. Fifty per centum of the net amount expended by the Federal Works 
Administrator under this Act shall be charged against the District of Columbia 
and shall be repaid to the Government by the Commissioners of the District of 
Columbia at the annual rate, without interest of 3 per centum of such 50 per 
centum. * * * 

It is indicated in your letter that Children’s Hospital has previously 
received grants of funds in the amounts of $815,000 and $442,000 
under the provisions of the Hill-Burton Act and the Hospital Center 


Act, respectively. The hospital has now applied for an additional 
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grant of $181,000 under the Hill-Burton Act and proposes to meet the 
matching requirements of that act by using the following amounts as 
set out in your letter: 


50% of a grant of $442,000 approved under the Hospital Cen- 


einai calcein todas ehiniineomniotiiptninen taeaninerinrhtndion $221,000 
Amount of funds contributed by the Hospital to match the fore- 
aR RN OE FETE, II” reign cracinenancemennn 221, 000 





Total amount available for matching requested under the 
OE ET Ee ee ee a $442, 000 

It is stated in your letter that the Hospital contends that, since the 
District of Columbia is required to reimburse the Federal Government 
50 per centum of the grant received under the Hospital Center Act, 
that portion of the grant is in effect District funds and not Federal 
funds. Your letter further indicates that the Director of Public 
Health of the District of Columbia considers these funds in the same 
category as the local funds appropriated for hospital construction in 
14 other States. 

The contentions so made appear to arise from the misconception 
that 50 per centum of the grant made by the Federal Government 
pursuant to the Hospital Center Act constitutes a loan to the District 
of Columbia and that, in turn, the District of Columbia contributes 
such amount to Children’s Hospital. However, the fact is that the 
entire amount involved, in its inception, is a grant of Federal funds to 
Children’s Hospital under section 1 (c) of the act. The fact that, 
under section 5 of the act, the District of Columbia is required to 
pay 50 per centum thereof to the Federal Government over a period 
of 3314 years in nowise affects the status of the funds at the time of 
the grant to Children’s Hospital. Hence, this Office cannot subscribe 
to the view that, of the amount of the Federal funds obtained under 
the Hospital Center Act, 50 per centum represented a grant to Chil- 
ren’s Hospital and 50 per centum was intended as a loan to the 
District of Columbia so as to constitute funds of the latter. Accord- 
ingly, there is no proper basis for using such funds to obtain a 
further grant under the Hill-Burton Act. 

Furthermore, the money used by the Hospital to obtain a grant 
under the Hospital Center Act may not now be used to obtain a grant 
also under the Hill-Burton Act. See B-111620 dated September 25, 
1952, 32 Comp. Gen. 141, referred to in your letter. 

Accordingly, and while the General Accounting Office is in com- 
plete sympathy with the needs of Children’s Hospital, it must be held 
that no portion of the funds granted under the Hospital Center Act 
nor of the funds used by the applicant to match such amount, may be 
used to match funds to be granted under the Hill-Burton Act. 
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[B-114319] 


imprest or Petty Cash Funds—Availability for Payment of 
C. O. D. Purchases 


Inasmuch as supplies purchased on a C. O. D. mail basis are received simultane- 
ously with payment, the use of imprest or petty cash funds for payment of C. O. D. 
mail charges—$25 or less—at the time of the receipt of the parcels and prior to 
an examination of the contents need not be regarded as a violation of the advance 
payment prohibition in section 3648, Revised Statutes, notwithstanding liabilities 
and restrictions placed on the addressee of C. O. D. mail by Postal Regulations, 
provided the purchases are made pursuant to the Joint Regulations for Small 
Purchases Utilizing Imprest Funds which permit use of the C. O. D. procure- 
ments. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, June 23, 1953: 


Reference is made to letter, dated March 18, 1953, from the Deputy 
Administrator raising certain questions with respect to the use of 
C. O. D. mail for the purchase of supplies, materials and equipment 
and the relationship of this procurement method to the use of imprest 
or petty cash funds in making payments therefor. 

It is stated that the Veterans Administration proposes to utilize 
the C. O. D. method of procurement in certain of the field installa- 
tions—where the amount involved in a single transaction does not 
exceed $25—as authorized under the Joint Regulations for Small 
Purchases Utilizing Imprest Funds, dated March 10, 1952, issued by 
the General Services Administration, Treasury Department, and the 
General Accounting Office. However, some doubt is expressed as: to 
the use of C. O. D. mail in making small purchases in view of the 
following excerpts from the instructions contained in the United 
States Official Postal Guide, July 1951, Chapter XIV, paragraphs 
12 (d), 14 (b) and 20: 

(1) Merchandise released to the addressee of a C. O. D. package, upon pay- 
ment of the charges thereon, may not subsequently be remailed C. O. D. to the 


original sender without his permission therefor, even though he is not satisfied 
with said merchandise. 

(2) The Post Office Department assumes no responsibility in connection with 
the C. O. D. charges stated or for any misunderstandings between the sender 
and the addressee regarding price, character, or contents of C. O. D. parcels. 

(3) While there exists a restriction against sending invoices or bills of lading 
only by C. O. D. mail, the C. O. D. charges on a parcel whieh actually contains 
merchandise may include the balance due on a past or anticipated transaction 
when authorized by the addressee. 

(4) The examination of the contents of a C. O. D. parcel is prohibited until 
after it has been receipted for and the charges paid. 


The letter points out that, in view of the foregoing provisions, the 
Veterans Administration as addressee of a C. O. D. parcel would have 
no opportunity prior to payment of the charges to establish: 


(1) That the merchandise contained in such parcel is of the quality, quantity, 
and price agreed upon. 
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(2) Whether the C. O. D. charges paid include a claim for back-ordered quan- 
tities which the vendor may or may not subsequently furnish. 

(3) Whether the vendor or contractor has included in the C. O. D. charges 
an amount, even though small, alleged to be due him in connection with a prior 
transaction which he may have alleged to the Post Office had been authorized 
for collection in that manner. 

A decision is requested as to whether the payment of C. O. D. 
charges at the time of receipt of parcels and prior to the examination 
of the contents thereof constitutes a violation of section 3648, Re- 
vised Statutes. 

The Joint Regulation for Small Purchases Utilizing Imprest Funds 
approved March 10, 1952, was issued to carry out the recommendations 
contained in House Report No. 1224 “Survey of Procurement Process, 
Part Il” approved October 20, 1951, which was concerned with effect- 
ing economy and efficiency in the Federal procurement process. The 
fundamental purpose of the Joint Regulation is to authorize all Gov- 
ernment agencies to adopt simplified procurement and payment pro- 
cedures with respect to small purchases of articles and services 
through the use of imprest funds. As indicated in the letter of March 
18, 1953, one of the means of procurement and payment covered by 
the Joint Regulations was the permitted use of C. O. D. shipments 
where required. 

Section 3648, Revised Statutes, 31 U. S. C. 529, in pertinent part, 
is as follows: 

No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all cases of contracts for 
the performance of any service, or the delivery of articles of any description, 
for the use of the United States, payment shall not exceed the value of the 
services rendered, or of the articles delivered previously to such payment. * * * 

The intent of the foregoing provision of law is that the United 
States should not pay for any work or materials in advance of the 
actual or constructive receipt thereof or in an amount in excess of the 
value thereof. However, supplies purchased on a C. O. D. basis are 
received simultaneously with payment, if not actually prior thereto, 
and, ordinarily, there would be no basis to presume that the supplies 
received are not the supplies ordered. Furthermore, in the event of 
any question as to the contents of the package or the price paid upon 
the receipt thereof, there is perceived no reason why proper adjust- 
ment may not be effected with the vendor as in the case of any over 
the counter transaction when a question subsequently arises in con- 
nection therewith. Accordingly, the payment of C. O. D. charges 
in cash at the time of receipt of supplies ordered by a Veterans Ad- 
ministration installation prior to an examination of the contents 
thereof need not be regarded as a violation of section 3648, Revised 
Statutes, where the purchases are made pursuant to the cited Joint 
Regulations. 
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[B-114334] 


Appropriation— Obligations—Fiscal Year—Replacement 
Contract 


Replacement contracts may be charged to same appropriation obligated with 
defaulted contract only if the original contract is terminated and replacement 
contract is awarded within a reasonable time, so that appropriation obligated 
by a defaulted contract may not be regarded as available for cost of replacement 
eontract which is proposed to be awarded approximately four and one-half years 
after the original contract was executed. 


Comptroller General Warren to the Secretary of the Treasury, June 
23, 1953: 

Reference is made to your letter of March 17, 1953, requesting to 
be advised whether, under the circumstances described therein, a 
contract may be entered into with the Hallicrafters Company and 
the cost thereof charged to the appropriation “General Expenses, 
Coast Guard, 1949.” It is stated that such apropriation previously 
was obligated for the cost of the contract equipment under a contract 
with L. R. Dooley, Incorporated, which contract now has been ter- 
minated because of the contractor’s failure to deliver the contract 
items. 

The original contract, dated December 29, 1948, called for delivery 
of 800 AC-DC communications receivers during the period beginning 
March 29, 1949, and ending May 31, 1949, at a total cost of $85,376. 
Certain changes in the specifications were ordered by Change Order 
No. 1, dated August 26, 1949, resulting in an increase in the contract 
price to $92,200. Your letter does not indicate what action was taken 
between the date of the change order and August 16, 1951, it being 
stated that, on the latter date, the contractor was placed on notice to 
deliver a satisfactory preliminary model of the equipment within 
45 days. However, this Office has been advised informally that efforts 
were being made continually during such period to obtain delivery 
of the equipment from the contractor. A preliminary model was 
delivered “for test and approval” on October 19, 1951, but was returned 
to the contractor, who was advised by the Coast Guard under date of 
January 24, 1952, as to the reasons why the model failed to meet the 
specification requirements. After further extensions of time, the 
contractor failed to deliver another preliminary model and on June 27, 
1952, the contractor’s right to proceed was terminated in accordance 
with the provisions of Article 5 of the contract entitled “Delays— 
Damages.” 

In your letter it is stated further that, on August 29, 1952, the 
Coast Guard issued an invitation to bid for the same quantity and 
type of receivers as those covered by the said contract and that the 
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Hallicrafters Company submitted the lowest acceptable bid in the 
amount of $262,968, which is $170,768 in excess of the original con- 
tract price as increased by the referred-to change order. It is stated, 
also, that $2,744,049.78 remained in the 1949 apropriation and subse- 
quently was transferred to the account “Payment, Certified Claims” 
under dates of July 1, 1950, and July 1, 1951. 

The general rule relative to obligating fiscal year appropriations 
by contracts is that (1) the contract must be made within the fiscal 
year covered by the apropriation sought to be charged and (2) the 
subject matter must concern a need arising within that fiscal year. 
16 Comp. Gen. 37; 20 id. 436; 27 id. 764. From the facts outlined 
above, it appears that a period of approximately 314 years intervened 
between the date of execution of the original contract and the date 
of its termination; and another period of approximately 2 months 
intervened between the latter date and the date of the invitation for 
bids preparatory to the execution of a new contract. There is no 
explanation in your letter as to why, if the Coast Guard had need 
for the equipment during the fiscal year 1949, steps were not taken 
more promptly to terminate the contractor’s right to proceed and to 
purchase the equipment against its account. Since delivery was to 
have been completed by May 31, 1949, and since not even a satisfactory 
preliminary model had been delivered by August 16, 1951, it must 
have been evident to the procurement officers of the Coast Guard, 
within a reasonable time after May 31, 1949, that the contractor’s 
ability to furnish satisfactory equipment within any time approach- 
ing the contract completion date was extremely questionable. There- 
fore, if there actually had been a need for the equipment during the 
fiscal year 1949, it is not understood why more timely action was not 
taken to effect the procurement against the contractor’s account from 
some other source. In such connection, it is noted from the Statement 
and Certificate of Award Form, attached to the original contract, that 
bids were received from four other contractors at the time the original 
contract was awarded and hence it must be presumed that other sources 
of supply were available. 

Under those circumstances, there is serious question whether the 
original contract was entered into to fill a bona fide need for the 
fiscal year 1949; but, aside from that, it would be contrary to all reason 
and logic to consider a contract executed now as in satisfaction of a 
need arising during the fiscal year 1949. Accordingly, the amount of 
the contract proposed to be awarded to the Hallicrafters Company 
properly may not be charged to the 1949 appropriation. 

In decision dated September 26, 1951, B-105555, referred to in your 
letter, the matter under consideration related to a construction con- 
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tract which had been partially completed but was terminated for 
failure on the part of the contractor to maintain progress on the con- 
tract work, there being no question that the need existed at the time of 
execution of the original contract and that it continued to exist up to 
the time of execution of the replacement contract. Moreover, in that 
matter there was no unreasonable delay in terminating the original 
contract. 


[B-115435] 


Transportation—Household Effects—Shipment by Employ- 
ee’s Trailer Towed by Hired Mover 


A transferred employee who incurred increased costs to have house trailer towed 
to new station by a hired mover because of the weight of the household effects 
contained therein, and who failed to furnish the actual or constructive weight 
of such effects as required by sections 10 and 14 of Executive Order No. 9805, 
as amended, but who furnished the weight of such effects based on estimated 
cubie footage of loaded van, is not entitled to reimbursement for the cost of the 
transportation of said effects on either a commuted or actual expense basis. 


Comptroller General Warren to E. Friedman, Department of Com- 
merce, June 23, 1953: 

By letter of May 21, 1953, the Chief, Accounting Division, Civil 
Aeronautics Administration, forwarded to this Office for considera- 
tion your letter dated April 22, 1953, enclosing a travel voucher pre- 
sented to you for certification by an employee of the Civil Aero- 
nautics Administration covering claim upon a commuted basis for 
transportation of the claimant’s household effects, $229.90, plus $6.75 
per diem and comparative common carrier cost of $13.97 for trans- 
portation of himself and dependents. 

You request a decision on the following questions: 

1. May commuted rate be allowed in consideration of the fact that the cost of 
transporting the house trailer was increased because of the weight of the house- 
hold effects contained therein? 


2. If reply is in the negative, may all or any portion of the actual expense be 
allowed, since it was incurred exclusively for the purpose of effecting transfer? 


By Department of Commerce travel order No. 3-688, dated Jan- 
uary 16, 1953, the employee was directed to proceed from Moline, 
Illinois, his official duty station, to Fort Wayne, Indiana, for perma- 
nent duty. The travel order authorized allowance of travel expenses 
of the employee, per diem of $9, transportation of dependents and 
household effects. The modes of travel designated were “by common 
carrier (except extra fare train) via plane, train” and “privately 
owned automobile at 7¢ per mile, reimbursable cost not to exceed cost 
by common carrier.” The National Trailer Convoy, Inc., was en- 
gaged by the employee to haul his house trailer, containing his effects, 
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from the old to the new duty station. Shipment of the loaded house 
trailer was accomplished at a cost of $81.95, which the file indicates 
that the employee paid. The trailer company states that the “trailer 
shell” would probably weigh “around 3,620 pounds and the bulk of the 
additional 4,180 would probably be the refrigeration, stove, etc., and 
personal effects.” Also, the company states that for shipment of the 
3,620 pounds the rate would be 22 cents per mile rather than the 26 
cents per mile charged for the movement of the 7,800 pounds actually 
hauled. The employee is claiming $229.90 under schedule A of 
Executive Order No. 9805, as amended, for shipment of an estimated 
4,180 pounds of effects over a distance of 306 miles at the rate of $5.50 
per hundred. While the employee states that the weight computed 
at 7 pounds per cubic foot is 4,180 pounds, it is noted that this is the 
estimated weight shown by the trailer company. 

Sections 10 and 14 of Executive Order No. 9805, as amended by 
Executive Order No. 10196, provide, in part, as follows: 

(a) Statement of weight. When charges for transportation are based upon 


weight the actual (not estimated) weight shall be shown. 
. a - * * * * 


Evidence of shipment. Employees shall be required to submit the original 
bills of lading, or a certified copy thereof or if no bill of lading is available, 
other evidence showing point of origin, destination, and weight. In instances 
in which no proper weighing facilities are readily available at point of origin 
a constructive weight, based on seven pounds per cubic foot of properly loaded 
van space, may be used. 

While the records show that the claimant furnished evidence of the 
point of origin and destination, there has not been furnished the ac- 
tual weight of the household goods and personal effects as required 
by the regulation. Nor is it evident from the record that all articles 
included in the estimated weight of 4,180 pounds are items which may 
be considered as household goods or personal effects within the pur- 
view of the regulations. Moreover, the constructive weight provision 
may be used only upon a showing that no proper weighing facili- 
ties were readily available at the origin, and where the actual, as dis- 
tinguished from estimated, cubic footage of properly loaded van space 
occupied by the household effects is furnished. Accordingly, the 
claim may not be allowed at a commuted rate. 

With respect to your second question—and aside from the considera- 
tions which may preclude reimbursement upon an actual expense 
basis—since there is only an estimated weight of the trailer shell, 
which apparently did not include the fittings which are considered an 
integral part of the trailer, there would appear to be the difficulty 
of establishing with any degree of accuracy, with respect to the weight 
of the effects moved therein, exactly what additional expenditure was 
involved. Under the circumstances, and since the trailer itself is not 
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within the purview of the terms “household goods” and “personal 
effects” as used in Executive Order No. 9805, as amended, no part of 
the actual expense incurred may be allowed. Your second question is 
answered accordingly. 

Action on the voucher, which is returned herewith, should be taken 
in accordance with the foregoing. 


[B-115509] 


Transportation—Dependents—Military Personnel—Train- 
ing or Service School Assignments 

While a member of the uniformed services assigned as a student to a school or 
installation for 20 weeks or more is entitled to transportation of dependents 
to such place under section 7000 of the Joint Travel Regulations, an Army officer 
assigned as a student to two schools or courses of instruction totaling 20 weeks 
or more, but less than 20 weeks at any one place, is not entitled to reimbursement 


for travel of wife incident to such assignments, even though his orders stated 
the two classes were to be considered one course of instruction. 


Comptroller General Warren to Col. Carl J. Melnick, Department 
of the Army, June 23, 1953: 


There has been received by first endorsement dated May 27, 1953, 
your letter of March 11, 1953, transmitting for advance decision two 
vouchers in favor of Lieutenant John G. Todd, AUS, for reimburse- 
ment for the travel of his dependent from Fort Monmouth, New Jer- 
sey, to San Marcos, Texas, and return, under the circumstances therein 
shown. 

The record shows that by paragraph 8, Special Orders No. 56, De- 
partment of the Army, Washington, D. C., dated March 18, 1952, 
Lieutenant (then second lieutenant) Todd was released from duty at 
Monmouth, New Jersey, directed to proceed therefrom and report to 
Fort Sill, Oklahoma, on November 3, 1952, for the purpose of attend- 
ing a course of instruction for a period of approximately 13 weeks, 
with temporary duty en route at San Marcos, Texas, where he was 
to report on June 30, 1952, for the purpose of attending a course of 
instruction for a period of approximately 18 weeks, it being stated that 
the two classes were considered to be one course of instruction for a 
period in excess of five months. You state that upon arrival of the 
officer at San Marcos, Texas, he was disqualified for aviation training 
as a result of his failure to meet the eyesight requirements of the flight 
physical examination. By paragraph 8, Special Orders No. 145, De- 
partment of the Army, Washington, D. C., dated July 18, 1952, the 
officer was released from the Student Detachment, the Artillery School, 
Fort Sill, Oklahoma, and from temporary duty at San Marcos, Texas, 
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and assigned to duty at Fort Monmouth, New Jersey, with temporary 
duty directed en route at White Sands Proving Ground, New Mexico, 
where he was to report not later than August 28, 1952, for the purpose 
of attending a course of instruction for approximately 19 weeks. Lieu- 
tenant Todd states that his dependent (wife) traveled at personal 
expense from Fort Monmouth, New Jersey, to San Marcos, Texas, 
between the dates June 15 and 30, 1952; from the latter place to White 
Sands Proving Ground, New Mexico, between the dates July 25 and 
28, 1952, and thence to Fort Monmouth, New Jersey, between the dates 
August 28, 1952 and February 20, 1953. The officer’s claim is for re- 
imbursement for the travel of his wife from Fort Monmouth, New 
Jersey, to San Marcos, Texas, and return. 

The Joint Travel Regulations issued pursuant to section 303 of the 
Career Compensation Act of 1949, 63 Stat. 802, 813, 814, provide in 
section 7000 thereof that members of the uniformed services are en- 
titled to transportation of dependents at Government expense upon 
“a permanent change of station” for travel performed from the old 
station to the new permanent station, with certain exceptions includ- 
ing the case of an officer assigned to a school or installation as a stu- 
dent for a course of instruction of less than 20 weeks’ duration. Such 
provision of the regulations, in the light of the general purpose of the 
regulations in authorizing transportation of dependents only upon 
orders to make a permanent change of station to the exclusion of or- 
dered temporary changes of station, must be construed as contemplat- 
ing that members of the uniformed service are entitled to transporta- 
tion of dependents at Government expense in connection with an 
assignment to a school or installation as a student only if the course 
of instruction is to be 20 weeks or more in duration at any one: place. 
Thus, where a member is so assigned to two or more places as a student 
for courses of instruction of a total period of 20 weeks or more, but 
less than 20 weeks’ duration at any one place, he is not entitled to trans- 
portation of dependents at Government expense incident to such as- 
signments. In this connection, see paragraph 8009-4g (1), Joint 
Travel Regulations, which expressly provides that transportation of 
household effects to a school as for a permanent change of station is 
not authorized unless the orders are to pursue a prescribed course of 
study thereat of not less than 20 weeks’ duration. 

Since Lieutenant Todd in no instance was ordered to an installation 
to pursue a course of study thereat of not less than 20 weeks’ duration, 
he is not entitled to reimbursement in any amount for the travel of his 
dependent here involved. Accordingly, payment of the two vouchers, . 
which are being retained in this Office, is not authorized. 
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[B-115617] 


Traveling Expenses—Abandonment of Travel Prior to Com- 
pletion Due to Illness of Relative 

An employee who, upon completion of required tour of duty in Alaska, was issued 
travel orders authorizing and directing return to place of residence in the United 
States and who while en route, was notified of the illness of daughter, abandoned 
journey and proceeded to the daughter’s home is entitled to reimbursement for 


the travel expenses incurred to the point of abandonment including per diem and 
traasportation of household or personal effects. 


Comptroller General Warren to W. K. Chambard, Department of 
Commerce, June 23, 1953: 


Reference is made to your letter of May 14, 1953, forwarded here 
by letter of June 4, from the Chief, Accounting Division, Civil Aero- 
nautics Administration, requesting decision whether you may certify 
for payment the voucher therewith enclosed in favor of Florence A. 
Weber in the amount of $109.78, representing reimbursement of travel 
expenses, per diem in lieu of subsistence, and transportation of per- 
sonal effects from Anchorage, Alaska, to Ketchikan, Alaska. 

Upon completion by the claimant of her required tour of duty in 
Alaska, she was issued travel orders October 17, 1952, authorizing 
and directing her return to place of residence in the United States and 
specifically from Anchorage, Alaska, to Seattle, Washington. En 
route to Seattle the claimant made a stopover at Sitka, Alaska, and 
while there a shipping strike occurred, and she was notified of the ill- 
ness of her daughter at Ketchikan, Alaska. She proceeded to Ketchi- 
kan—a port call en route to Seattle—by air. The claimant explains 
that upon arrival at Ketchikan, it was necessary for her daughter who 
was residing at that place to make a trip to Seattle for medical treat- 
ment and the claimant remained in Ketchikan to take care of the 
daughter’s children, and limits her claim to expenses incurred up to 
that point. The administrative office raised a charge against the 
claimant for the value of transportation procured between Seward 
and Ketchikan, Alaska, upon Government transportation requests 
basing such action upon two decisions of this Office, 28 Comp. Gen. 
285, 31 id. 389. However, the one case involved a request for payment 
of cost of return to United States where, for personal reasons, no part 
of the travel had been made within a reasonable time after termination 
of the assignment. The other decision involved a claim for payment 
of constructive cost of returning to the United States from overseas 
station when the claimant did not actually intend to return to the 
United States. In the present case, the employee actually began her 


return journey in compliance with her travel orders but abandoned it 
before completion. 
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It has been repeatedly held by this Office that an employee who, 
while en route on official business or authorized travel, abandons the 
official routing on account of illness of a relative or other good reason, 
he or she may be reimbursed the necessary expenses incurred up to the 
point of abandonment. 23 Comp. Gen. 237, and 864; B-42223, June 12, 
1944; B-45895, March 13, 1945; B-110533, August 11, 1952. In the 
light of the above-cited decisions, the claimant appears to be entitled 
to reimbursement for otherwise proper travel expenses, including per 
diem in lieu of subsistence, between Anchorage, Alaska, and Ketchi- 
kan, Alaska, together with the cost of transportation of household or 
personal effects between such points. 

Action on the voucher, which together with accompanying papers 
is returned herewith, should be taken in accordance with the foregoing. 


[B-115473] 


Inland Waterways Corporation—Contribution to Union’s 
Pension and Welfare Fund—Salary Deductions 


The Inland Waterways Corporation may not contract with the National Maritime 
Union, without specific statutory authority, to contribute from corporate funds 
to the National Maritime Union Rivers Pension and Welfare Plan; however, 
the Corporation may fix the compensation of employees to include an amount 
sufficient to enable the employees to contribute to the plan, but Corporation is 
prohibited by law from collecting such contributions for the Union by payroll 
deductions. 


Comptroller General Warren to the Secretary of Commerce, June 


24, 1953: 


Reference is made to your letter of May 22, 1953, requesting a 
decision concerning the legality of the expenditure of funds of the 
Inland Waterways Corporation for employee contributions to the 
National Maritime Union Rivers Pension and Welfare Plan under 
the following proposed contractual provision : 

Beginning as of January ist, 1953, the Company agrees to contribute, for the 
duration of this Agreement, the sum of 50¢ per day worked for each employee 
covered by this Agreement to the National Maritime Union Rivers Pension and 
Welfare Plan but in the event the “pool” companies agree as of June 30, 1954 


or thereafter to increase their contributions to such fund, the Company will 
increase its contributions to correspond for the duration of this agreement. 


Your letter states that this provision has been proposed for in- 
clusion in a contract by the National Maritime Union which is recog- 
nized as a bargaining agency for unlicensed employees of and on 
the pay roll of the Inland Waterways Corporation on vessels owned, 
operated or chartered by the Corporation. Your letter states further 
that the Union contends that at least one other Government agency, 
the Panama Canal Company, contributes to a similar fund and makes 
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reference to Office decisions of January 3, 1949, B-82293, to the then 
Secretary of Commerce and of June 5, 1952, B-24641, 31 Comp. Gen. 
647, to the Chairman, National Advisory Committee of Aeronautics. 

While it is understood that the Panama Canal Company con- 
tributes to a similar fund, that practice is presently being considered 
by the General Accounting Office especially in view of the broader 
provisions of law under which the Panama Canal Company is 
operated. 

There is no specific statutory authority authorizing the expenditure 
of funds of the Corporation for the purpose of complying with the 
proposed contractual provision quoted above and the only apparent 
basis therefor is section 5 (f) of the act of June 3, 1924, 43 Stat. 362, 
49 U. S. C. 155, which authorizes the Corporation to fix the “com- 
pensation” of its officers, employees, attorneys and agents. For the 
reasons stated in the decision of January 3, 1949, B-82293, cited in 
your letter, the contribution of $0.50 per day worked for each em- 
ployee may be construed as constituting part of the “compensation” 
of the employees as that term is used in section 5 (f) of the said act 
of June 3, 1924, and as such, may be paid by the Corporation to the 
employees subject to any statutory limitations upon the total com- 
pensation payable, such as section 301 of the Independent Offices 
Appropriation Act, 1953, Public Law 455, approved July 5, 1952, 
66 Stat. 417. 

As indicated in the decision of June 5, 1952, 31 Comp. Gen. 647, 
cited in your letter, the making of deductions from the salaries of 
employees of the departments and agencies of the Federal Govern- 
ment for payments to private organizations is precluded by sections 
3477, 3620 and 3678, Revised Statutes (31 U.S. C. 203; id. 492; id. 
628). While those provisions of law relate generally to the normal 
operations of the Government and do not specifically relate to the 
Inland Waterways Corporation which operates under broader legis- 
lative provisions, nevertheless they establish a firm legislative policy 
and may not be disregarded in a consideration of this matter. 

Accordingly, if the Inland Waterways Corporation desires to in- 
clude in a contract the cited provision proposed by the Union, express 
legislative authority should be obtained. See Office decision of De- 
cember 19, 1951, B-105819, to your predecessor, concerning a pro- 
posal to check off or withhold from the pay of employees of the In- 
land Waterways Corporation their union dues for payment to the 
International Longshoremen’s Association, AFL. 
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[B-108135] 


Taxes—State and Local—Surplus Property of Government 
Corporation 


The date a Government corporation declares its taxable real property excess to 
its needs, pursuant to the Federal Property and Administrative Services Act of 
1949, as amended, is the date the property becomes immune to state and local 
taxation as property held by and for the use of the United States as distinguished 
from corporate ownership, even though the corporation continues to hold barren 
legal title and physical custody of the property pending its disposition. 


Comptroller General Warren to the Chairman, Reconstruction 
Finance Corporation, June 25, 1953: 


Reference is made to letter dated December 5, 1952, from the General 
Counsel, Reconstruction Finance Corporation, in effect requesting re- 
consideration of decision of this Office dated October 6, 1952, B-108135, 
32 Comp. Gen. 164, to the Secretary of the Interior, concerning the 
payment of a general property tax on the Alumina Plant at Laramie, 
Wyoming, Plancor 1844. 

A decision rendered by this Office to an official of the Government 
generally may not be reconsidered or reviewed except at the request 
of the official to whom rendered, or on his behalf. Also, with respect 
to requests by subordinate officers in such matters, see generally, 26 
Comp. Gen. 993. However, since the General Counsel’s letter of 
December 5, 1952, indicates that the basis for the decision of October 6, 
1952, may not be entirely clear, I shall attempt to clarify the several 
points raised in the said letter. 

The referred to decision held in material part that by operation 
of Federal law and administrative action all incidents of ownership, 
except barren legal title, to the plant in question, vested in the United 
States when it was declared excess to the needs of the Reconstruction 
Finance Corporation on September 14, 1950, thereby relieving the 
United States of any liability for local taxes on and after that date, 
notwithstanding barren legal title was not transferred to the Govern- 
ment until a quitclaim deed was recorded on April 8, 1952. 

In his letter of December 5, 1952, Mr. Horowitz states that the 
decision of October 6, 1952, appears to be based upon the decision 
cf the Court of Claims in the case of The Board of County Com- 
missioners of Sedgwick County, State of Kansas v. United States, 
No. 50117, dated July 15, 1952, 123 C. Cls. 304. However, the Sedg- 
wick County case was cited in the Office decision solely in support of 
the general rule that the authority vested by law in Government- 
owned corporations to pay local taxes on their real property is con- 
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tingent upon the corporations both holding legal title to, and having 
full control and dominion over, such property, and the conclusions 
reached in the Office decision were not otherwise necessarily dependent 
thereon. 

It will be noted, as pointed out by the Court on page 18 of its 
opinion in the Sedgwick County case, that the property there involved 
was declared surplus under the Surplus Property Act of 1944, section 
11 (d) (58 Stat. 770) of which, authorized delay in the disposal 
agency accepting responsibility for the property and hence making the 
date of acceptance of the surplus property by the disposal agency, 
the date when the constitutional immunity to taxation descended. 
No similar provision for delay in accepting custody appears in the 
Federal Property and Administrative Services Act of 1949, 63 Stat. 
377, and hence the date of declaring the property surplus or excess 
appears to be the date upon which the constitutional immunity de- 
scends. Also, in letter to this Office dated May 22, 1952, the Admin- 
istrator of General Services reported that “The Alumina Plant was 
classified as sale property until the Bureau of Mines asked permission 
to use it for 18 months, which later was changed to two years.” Such 
action appears clearly to establish that the plant had been determined 
to be surplus to the needs of all Federal agencies within the statutory 
definition of that term in section 3 (g) of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 378, and as used in 
section 203 of that act, 63 Stat. 385. The latter section provides 
generally that (a) the Administrator of General Services shall have 
supervision and direction over the disposition of surplus property and 
(b) the care and handling of surplus property, pending its disposition, 
which may be performed by the General Services Administration or, 
when so determined by the Administrator, by the executive agency in 
possession of the property. 

The vesting in the said Administrator of supervision and direction 
over surplus property thus carries with it full control, which is one 
of the prime incidents of ownership passing to the United States by 
the declaration of excess by an owning agency and a determination 
by the Administrator that the property is surplus to the needs of all 
Federal agencies, Cf. United States v. Shofner Iron and Steel Works, 
168 F. 2d 286, cited in the decision of October 6, 1952. This control 
is not affected by a designation of the declaring agency to continue 
the performance of routine care and handling of the property pending 
its disposition by the Administrator. In that light the Reconstruc- 
tion Finance Corporation remained in physical possession of the 
Alumina Plant at Laramie, Wyoming, as caretaker and not as owner 
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as contended in the letter of December 5, 1952. The attributes of 
corporate ownership essential to State and local taxation pursuant 
to the Reconstruction Finance Corporation Act, 47 Stat. 5, 15 U.S. C. 
601, et seq., had passed to the United States (General Services Ad- 
ministration) by virtue of the declaration of excess, Shofner case, 
supra, and the finding pursuant to the 1949 act, that the plant was 
surplus to the needs of all Federal agencies and the cloak of tax im- 
munity thereupon descended upon the property. 

The legal consequences of the corporate and administrative actions 
in this case are controlled by the provisions of the act of 1949, under 
which the actions were taken, and, therefore, are not affected by the 
provisions of the Surplus Property Act of 1944, 58 Stat. 765, under 
which the property involved in the Sedgwick County case, mentioned 
above, was disposed of. The controlling provisions in the 1949 act 
were not applicable and therefore were not in question in that case. 
Hence the specific ruling in the court case has no bearing on this or 
any other property being processed under the 1949 act, the terms of 
which, when considered together with the legislative intention set 
forth in Senate Report No. 2140, 81st Congress, at page 10, clearly 
make no provision for payment of taxes on any property declared 
either excess or surplus under the act, as amended. 

With regard to the statement in the letter of the General Counsel 
that the local counsel advises that a lien for real estate taxes in 
Wyoming attaches on the first day of the tax year or January 1, it is 
noted that the tax bill itself quotes section 115-2301 of the Wyoming 
Compiled Statutes, 1931 and chapter 72, section 1, of its session laws 
of 1933 (sections 32-1601 and 32-1603 of the Wyoming Compiled 
Statutes, 1945) which provide that the first half years’ taxes shall be 
paid on or before the tenth day of November of the year and the sec- 
ond half on or before the tenth day of May of the following year 
and make the taxes liens on the property after such dates. Thus as 
to the instant property, even if the cloak of tax immunity did not 
descend until September 28, 1951—the effective date of the permit 
issued to the Bureau of Mines—no lien having accrued on account of 
the 1951 taxes by that date, no amount would appear to be properly 
for payment on account of 1951 taxes on the said property. 

I trust that the foregoing will serve to clarify the instant matter. 
and will be helpful in compliance by your Corporation with the last 
paragraph of Office letter to you dated October 6, 1952, B-108135. 
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Public Utilities—Rates—Inclusion of Franchise Tax 


A city franchise tax assessed against a public utility company which a public 
utilities commission determined to be an operating expense and which the com- 
pany was permitted to recover by including the tax as a separate item on its 
invoices to its customers may be considered as an increase in rates authorized 
by the commission, and therefore, properly chargeable to the Government under 
the utility service contract. 


Comptroller General Warren to E. H. Foss, Department of Agricul- 
ture, June 25, 1953: 


Reference is made to your letter of April 2, 1953, transmitting : 
certified invoice dated February 12, 1953, in the amount of $10.49, 
rendered by the Utah Power & Light Company, Salt Lake City, Utah, 
representing certain franchise taxes suspended from various monthly 
billings of the company for the period August 11, 1952, to January 9, 
i953. You request a decision as to whether payment thereon is au- 
thorized, in view of the circumstances hereinafter related. 

Under contract No. A4fs—8421 dated March 27, 1947, the contractor 
agreed to furnish electrical service at the Forest Service Base Repair 
Shop, located at 520 South Redwood Road, Salt Lake City, Utah. 
Such service was to commence effective March 28, 1947, and continue 
until further notice, at rates incorporated in Schedule No. 6, Tariff 6, 
issued January 2, 1945, and the company’s Electric Service Regula- 
tions which were attached to and made a part of the contract. 

Under date of March 26, 1952, the power company, a public utility, 
made application to the Public Service Commission of Utah to have a 
two percent Salt Lake City franchise tax included in its rate base in 
order to pass such franchise tax on to its customers through its rates. 
After appropriate hearings, it was determined that the company could 
not include the said Salt Lake City or any other city franchise taxes 
in its rate base, since it was believed that such rate structure would 
be unfair to those customers not residing within the franchise taxing 
jurisdictions. On the other hand, however, the Commission recog- 
nized such taxes as being operating expenses and, accordingly, per- 
mitted the company to recover them by including the tax as a separate 
item on its invoices to its customers. Pursuant thereto, the company, 
on August 5, 1952, issued its new Schedule of Rates No. 6 for the State 
of Utah, wherein there was set forth the authorized increased rates 
effective August 11, 1952, but such schedule made no mention of the 
Salt Lake City franchise tax. 

It is well settled that rates fixed by contract between a public utility 
company and a patron thereof are nevertheless subject to legislative 
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regulation and are superseded by a schedule of rates prescribed by the 
legislature or a commission to which it has delegated its regulatory 
power. See Wolverton v. Mountain States Telegraph & Telephune 
Company, 142 P. 165; Adams v. Northwestern Telephone Exchange 
Company, 183 N. W. 113; United States v. Oklahoma Gas & Electric 
Company, 297 F. 575, and authorities cited therein. In the light of 
such authorities, it is evident that rates set forth in Schedule of Rates 
No. 6, issued on January 2, 1945, made a part of the contract here in- 
volved, necessarily were subject to legislative control and, as such, are 
superseded by rates which subsequently might be established by legis- 
lative action and which thereby become the legal rate payable for the 
services rendered. That is to say, the parties must be presumed to 
have contracted with knowledge of these well-established principles 
of law and, accordingly, to have impliedly agreed to be bound by such 
rates as might thereafter be established pursuant to the police power 
of the State involved. See, particularly, Lamb v. California Water 
& Tel. Co., 129 P. 2d, 371. 

In view of the foregoing, it must be concluded that the new rates 
which became effective on August 11, 1952, issued pursuant to an order 
of the Public Service Commission of the State of Utah dated July 29, 
1952, may be considered applicable to the services furnished under the 
contract here involved. While the supplemental billings to customers 
in Salt Lake City show an itemization of the franchise tax, as a prac- 
tical matter such billings may properly be viewed as an increase in 
rates applicable only to users in Salt Lake City which was authorized 
by the same order; and, since there is no showing that such an in- 
crease is unreasonable or not uniform in its application to the general 
public, there is perceived no legal basis for objection to payment 
thereof. 

The invoice transmitted with your submission is returned herewith. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 








REGULATIONS 
Gen. Reg. No Date Title Published 
Di ceatsinenionecanail May 6,1922| Procedure for Promulgation of Information | 2 Comp. Gen. 830, 


and Instructions to Officers and Employees 
of the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, 21 Comp 
Gen. 1158.) 
a naratet dena aaill do.......}| All Forms of Gambling Forbidden __-__.......- 
(Relating to employees of the General 
Accounting Office and not of general in- 
formation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
ie ace credandalinenieesial May 8, 1922 | Loan of Papers Between Divisions of the Gen Do 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95. Supp. 
No. 1, 30 Comp. Gen. 555.) 
Ds aheeehessaae May 24,1922 | Incurring Obligations Against Appropriations_ Do 
(Relating to employees of the General Ac- 
counting Office and not of genera! infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
EEE | May 25,1922 | Transfer of Accounts and Claims—War Risk Do 
Veterans’ Bureau. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
| No. 1 30 Comp. Gen. 555.) 
aia seal daca May 31, 1922 | Centralization of Time, Leave, and Payroll | 2 Comp. Gen. 831. 
Work of the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
ee July 1, 1922 a Regulations of the Genera! Accounting Do. 
ice. 
(Relating to employees of the Genera! Ac- 
counting Office and not of general infor- 
mation.) 
| (Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
oe June 26,1922 | Establishment of Transportation Division, Do 
General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
8—Supp. No. 1..} Mar. 2,1925 | Establishment of Transportation Division, | Not published. 
General Accounting Office. (Miscellaneous 
Section created.) 
(Relating to office procedure and not oi 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Dcscncinecetsennes July 12,1922 | Rules and Regulations for Auditing the Finan- | 2 Comp. Gen. 831. 
cial Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) ‘. 
9—Supp. No. 1..| Sept. 4, 1928 | Rulesand Regulations for Auditing the Finan- | 8 Comp. Gen. 675. 
cial Transactions of the United States Ship- 
ping Board Emergency Fleet Corporation. 
(Rescinded by Gen. Reg. No. 95, Supp 
No. 1. 30 Comp. Gen. 555.) 
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Aug. 9, 1922 
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Nov. 25, 1922 
Jan. 26, 1951 
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Mar. 6, 1923 
Mar. 10, 1923 
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REGULATIONS—Continued 


Title 


Transfer of Accounts of Bureau of Immigra- 
tion and Bureau of Navigation. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Establishment of Investigation Section Gen- 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard System of Indexing, Filing and Ab- 
stracting Contracts. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) (See Gen. 
Reg. No. 51.) 
Payment for Transportation --_...........--.. 
(Rescinded by Gen. Reg. No. 13, Supp. 
No. 1, 30 Comp. Gen. 535.) 
Settlement of Transportation Bills............ 
(Rescinded Gen. Reg. No. 13, 2 Comp. 
Gen. 832.) 


Transportation Settlement Numbers__-.-.....-- | 


(Relating to office procedure and not of 
general information.) 
Rescinded (by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
in 
(Relating to employees of the General Ac- 
counting Office and not of general infor- 
mation.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Amendment to General Regulations No. 1---_- 
(Relating to office procedure and not of 
general inormation.) - 
(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 
PRS Oe BIR ce enccccenenccecsesccssose 
(Relating to employees of the General 
Accounting Office and not of general 
information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Accounting for Funds Pertaining to the Dis- 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 

Unexpendable Public Property—Annua! In- 
ventory. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Transportation Settlement Numbers—Dis- 
trict of Columbia. 

(Relating to office procedure and not ol 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 

Payments Between Departments and Estab- 
lishments of the United States. 

(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 

Consolidation of the Treasury Department 
Division, Interior Department Division and 
the State and Other Departments Division 
Into the Civil Division of the General Ac- 
counting Office. 

(Relating to office procedure and not of 
general information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
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Published 


2 Comp. Gen. 832. 


Do 


Do 


Do. 
30 Comp. Gen. 535. 


2 Comp. Gen. 833. 


2 Comp. Gen. 834. 
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Do. 


2 Comp. Gen. 835. 
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Gen. Reg. No. Date 
ee | Mar. 28, 1923 
23—Supp. No. 1..| June 30, 1926 
2%—Supp. No. 2..| May 31, 1927 
23—Supp. No. 3..| Aug. 16, 1928 
A Fl 
24—Supp. No. 1..| Oct. 13, 1947 
TR cattitintinameeute’l Apr. ll, 1923 
OE ccmaituincpiencte May 12, 1923 
Des oceans May 28, 1923 
i isibsicnsiiciinieails June 30, 1923 
ee July 20, 1923 
Di cccdiiadadiamete Aug. 15, 1923 
30—Supp. No. 1..| Mar. 21, 1949 
iivintnicnicwauianl Sept. 1, 1923 
31—Supp. No. 1_.| June 30, 1926 





REGULATIONS—Continued 


Title 


Establishing a Check Accounting Division 0! 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Establishing a Check Accounting Division of 
the General Accounting Office. 
(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Establishing a Check Section in the General 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Establishing a Check Section in the General 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Safeguarding Accounts, Records, Information, 


ete. 
(Rescinded by Gen. Reg. No. 24, Supp. 
No. 1, not published.) 

Safeguarding Accounts, Records, Information, 

etc. 
(Rescinds Gen. Reg. No. 24, 2 Comp. 
Gen. 836.) 
Lest Cheek Settioments..............-<.....-- 
— to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 61, 6 Comp. 
Gen. 890. 

Consolidation of the War Department Divi- 
sion and the ve Department Division 
into the Military Division of the General 
Accounting Office. 

(Relating to office procedure and not of 
genera] information.) 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for Administrative Examination of 
Postmasters’ Stamp Accounts. 

(Relating to office procedure and not ol 
general information.) 

Establishment of New Series Settlement 
Numbers for Fiscal Officers’ Accounts and 
a New List of Symbols Indicating the Divi- 
sions of this Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Routing Through Custom House of Govern- 
ment Importations. 

Administrative Examination oi Disbursing 
Officers’ Accounts, Internal Revenue Bu- 
reau. 

(Rescinded by Gen. Reg. No. 30, Supp. 
No. 1, 28 Comp. Gen. 735.) 

Administrative Examination of Disbursing 
Officers’ Accounts, Internal Revenue Bu- 
reau. 

(Rescinds Gen. Reg. No. 30, 3 Comp. 
Gen. 1019.) 

Check List and Statements of Depositary 
Account to be Furnished by Disbursing 
Officers. 

(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 

Check List and Statements of Depositary 
Account to be Furnished by Disbursing 
Officers. 

(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041 and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 





Published 


2 Comp. Gen. 835. 


Not published, 


8 Comp. Gen. 676. 


8 Comp. Gen. 677. 


2 Comp. Gen. 836. 


Not published. 


2 Comp. Gen. 836, 


Do. 


2 Comp. Gen. 837, 


3 Comp. Gen. 1018, 
3 Comp. Gen. 1019, 


28 Comp. Gen. 735, 


3 Comp. Gen. 1020, 


Not published, 
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Gen. Reg. No. 


31—Supp. No. 2.. 


We ccidtesuvcwweced 


34—Supp. N 
34—Supp. 


34—Supp. N 


34—Supp. N 


34—Supp. 
34—Supp. 


34—Supp. 


34—Supp. ! 
34—Supp. N 


34—Supp. N 


34—Supp. N 
aa 


a 


36—Supp. N 


36—Supp. N 


36—Supp. N 


36—Supp. N 


36—Supp. 





Date 


9,1935 | Check List and Statements of Depositary 


8, 1923 


. 26, 1923 


19, 1924 


23, 1924 
18, 1926 


11, 1927 


19, 1928 


12, 1930 
18, 1930 


8, 1931 


19, 1937 
5, 1943 


. 31,1943 


21, 1944 
18, 1924 


26, 1924 


sb. 28, 1927 


3, 1929 


- 20, 1931 


. 17, 19381 


12, 1936 





APPENDIX 


Title 


Account to be Furnished by Disbursing 
Officers. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev. 
20 Comp. Gen. 939.) 
Administrative Examination of District Post- 
masters’ Accounts. 
Establishing the Claims Division of the Gen- 
eral Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Annual Salary Payroll 
(Par. 3 modified by Gen. Reg. No. 34, 
Supp. No. 5, 9 ae. Gen. 533. See 
also Gen. Reg. No. 34, Supps. Nos. 7 
and 9.) 


Standard Annual Salary Payroll—Short Form. 


(See Gen. Reg. No. 34, Supp. No. 8.) 


Standard Annual Salary Payroll .............-. 


(See Gen. Reg. No. 34, Supps. Nos. 3, 7, 
and 8; also Gen. Reg. No. 87, pars. 9 
and 10.) 


Standard Annual Salary ae Leiauiereunmeenel 


(Pars. 3, 4, and 11 modified by Gen. Reg. 
No. 34, Supp. No. 5; also see Gen. Reg. 
No. 34, Supp. No. 8.) 

Standard Annual Salary Payroll (Increase of 
Salaries Under Act May 28, 1928, 45 Stat. 
776). 

Annual Salary Payrolls 

Standard Annual Salary Payroll (Increase of 
Salaries Under Act July 3, 1930, 46 Stat. 
1003). 

Standard Payrolls for Personal Services on Per 
Hour, Day, Week, Month, or Piece Work 
Basis—Loose Cash Receipt—Special Per 
Diem, ete., Payment. 

(See Gen. Reg. No. 34, Supps. Nos. 2, 8, 
and 9; also Gen. Reg. No. 87.) 


Revision of Standard Payroll Forms_......... 


(See Gen. Reg. No. 34, Supp. No. 9.) 

Revision of Standard Payroll Forms to Pro- 
vide Columnar Spaces for Victory Tax and 
Bond Deductions. 

** Automatic” and “‘ Meritorious” Promotions 
Under the Act of Aug. 1, 1941, 55 Stat. 613, 
Amending the Classification Act, 1923. 

Revision of Payroll Forms to Permit Use on 
Narrow Carriage Typewriters. 

Procedure for Cancellation of Warrants and 
Checks. 

(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041.) 

Public Voucher for Reimbursement for Travel 

and Other Expenses, Including Per Diem. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Evidence on Reimbursement Vouchers for 
Travel and Other Expenses. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Public Voucher for Reimbursement for Travel 
and Other Expenses, Including Per Diem 
(Revision of). 

(Rescinded by Gen. Reg. No.8 ,17 Comp. 
Gen. 1135.) 

Cash Receipt—Subvoucher for Meals, Lodg- 
ing, and Other Miscellaneous Travel Ex- 
penses. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 


Standard Mileage Voucher_..................- 


(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 


Statement of Travel by Motor Vehicle__...... 


(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 








Published 


15 Comp. Gen. 1153. 


3 Comp. Gen. 1021. 
3 Comp. Gen. 1022. 


Do. 


3 Comp. Gen. 1030. 
6 Comp. Gen. 873. 


6 Comp. Gen. 874. 


7 Comp. Gen. 847. 


9 Comp. Gen. 533. 
10 Comp. Gen. 567. 


11 Comp. Gen. 509. 


16 Comp. Gen. 1127 
22 Comp. Gen, 1153. 


23 Comp. Gen. 995. 


24 Comp. Gen. 947. 
3 Comp. Gen. 1035, 


Do. 


6 Comp. Gen. 876. 


8 Comp. Gen. 677. 


10 Comp. Gen. 567. 


11 Comp. Gen. 535, 


Not published. 





APPENDIX 583 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 











REGULATIONS—Continued 
Gen. Reg. No. Date Title | Published 
ns See July 7,1924 | Claims of the United States_................-.- 4 Comp. Gen. 1083. 
(Rescinded by Gen. Reg. No. 95, Supp. | 
No. 1, 30 Comp. Gen 555.) 
ee 


39—Supp. No. 1.. 


40—Supp. No. 1. 


40—Supp. No. 2-.| 


40—Supp. No. 3. 


40—Supp. No. 4.. 


42—Supp. No. 1.. 


.| Mar. 8, 1951 


tive Officers and Others. 
(Rescinded by Gen. Reg. No. 38 Supp. 
No. 1, not published.) 
Oct. 13,1947 | Return of Official Documents to Administra- | Not published. 
tive Officers and Others. | 
(Rescinds Gen. Reg. No. 38, 4 Comp. | 
Gen. 1083.) 
Jan. 28,1925 | Regulations Governing the Accounting for | 4 Comp. Gen. 1085 
Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinded by Gen. Reg. fe 39, Supp. 
No. 1, 30 Comp. Gen. 535. 
July 21, 1950 Regulations Governing the a for | 30 Comp. Gen. 535. 


Nov. 15, 1924 | Return of Official Documents to Administra- | Do. 


Expenditure of Appropriated Funds for the 
Temporary Government of the West Indian 
Islands. 
(Rescinds Gen. Reg. No. 39, 4 Comp. Gen. 
1085.) (See Gen. Reg. No. 80, 14 Comp. 
| Gen. 940.) 
| Feb. 20,1925 | Accounting Re egies forMoneys Received by | 4 Comp. Gen. 1086. 
Officers and oes of the United States 
To Eliminate its in the Treasury 
“‘Without Personal Credit.” 
(See Gen. Reg. No. 43; Gen. Reg. No. 87, 
Re rs. 17 and 22; and Accounting Systems 
Memorandum No. 18, 31 Comp. Gen. 


Sept. 20, 1927 a for the Receipt and Disposition of | 8 Comp. Gen. 682. 
Moneys Received on Regular or Special 
Deposit Account. 

(See Gen. Regs. Nos. 43; 87, pars. 17 and 

22; and Accounting Systems Memo- 
randum No. 18, 31 Comp. Gen. 778.) 
Nov. 28, 1930 | Procedure for the Receipt and Disposition of 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for 
and/or Used by the Government. 

(Par. 5 rescinded by Gen. Reg. No. 40, 
Supp. No. 4, 13 Comp. Gen. 491.) (See 
Gen. Reg. No. 40, Supp. No. 3, par. 7; 
also Gen. Reg. No. 79, pars. 5 and 6.) 


10 Comp. Gen. 570 


-| Oct. 28, 1932 Accounting Procedure for Taxes Collected by | 12 Comp. Gen. 671, 


Accountable Officers of the United States. 
(Par. 4 modified by Gen. Reg. No. 79.) 
(See Gen. Regs. Nos. 87, amendment, 
and 96, Supps. No. 1 to 6.) 
May 21,1934 | Procedure for the Receipt and Disposition of | 13 Comp. Gen. 491. 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed tor and/or 
Used by the Government. 

(Reseinds par. 5 of Gen. Reg. No. 40, 
Supp. No. 2, 10 Comp. Gen. 570.) 
Standard Accounts Current_.._............... 4 Comp. Gen. 1087. 

(Rescinded by Gen. Reg. No. 41, Supp. 
No. 1, 30 Comp. Gen. 535.) 
Standard Accounts Current_............-..-.. 30 Comp. Gen. 535. 
(Rescinds Gen. Reg. No. 41, 4 Comp. Gen. 
1087.) (See Gen. Reg. No. 80.) 
Claims of Estates of Decedents__- 4 Comp. Gen. 1096. 
(Rescinded by Gen. Reg. No. 
mp. Gen. 976.) 
Feb. 23,1928 | Standard Form of Application for Settlement | 7 Comp. Gen. 848. 
by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian anes, Officers, and Enlisted 
Men in the Military Service, and Public 
Creditors of the United States. 
(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 








Mar 


_ 
© 
ne 
a 


Apr. 6, 1925 
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REGULATIONS—Continued 





Gen. Reg. No. 





42—Supp. No. 2.. 


42—Supp. No.3..| Dee. 


May 


43—Supp. No. June 


43—Supp. No. 2.. 


43—Supp. No.3..| Dee. 


June 


44—Supp. No. 1.. 


i lidediiiaaeieealal June 


Oct. 


46—Supp. No. May 


46—Supp. No. 2..| Oct. 


Ae 
48—Supp. No. 1.. 


Apr. 


Jan. 


Apr. 





50—Supp. No. 1..| Apr. 


Sept. 


Nov. 


Nov. 


Date 


Apr. 21, 1928 


22, 1925 


3, 1927 


2. 22, 1928 


9, 1936 


1, 1925 


9, 1930 


25, 1925 


16, 1925 


6, 1926 


6, 1926 


11, 1925 


7, 1925 


7, 1950 


23, 1926 


21, 1926 


4, 1934 


Title 


Standard Form of — ye for Settle- 
ment by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian Employees, Officers, and Enlisted 
Men in the Military Service and Public 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 


Standard Form of Application for Payment of | 


Amounts Due Deceased or 

Creditors of the United States. 

(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 

Standard Forms (Schedule of Disbursements, 
Schedule of Collections, and Requisition for 
Disbursing Funds). 

(Par. 4 rescinded by Gen. Reg. No. 43, 

Supp. No. 2, ae Gen. 685; pars. 12, 

13, and 14 rescind by Gen. Reg. No. 

107, 26 Comp. Gen. 978.) (Also see 
Gen. Reg. No. 40, Supp. No. 1.) 

Standard Forms—Schedule of Disbursements. 

(See Gen. Reg. No. 88, 2d rev., par. 13B.) 

Standard Form—Schedule of jDisbursements 
(Check Data). 

(Rescinds par. 4 of Gen. Reg. No. 43, 4 
Comp. Gen. 1096.) 
Standard Form—Requisition for Funds-.....- 
(Rescinded by Gen. Reg. 
Comp. Gen. 978.) 

Prescribing Symbols for Appropriations and 
Their Use by Administrative and Other 
Officers. 

(Rescinded by Gen. Reg. No. 84, not 
published.) 

Prescribing Symbols for Appropriations and 
Their Use by Administrative and Other 
Officers. 

(Rescinded by Gen. Reg. 
ublished.) 

Establishing a Bookkeeping Division 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Standard Transportation Request...........-- 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 

United States Government Transportation 

Identification Card. 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Standard Transportation Request_...........- 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Ww ithdrawal of Papers from Files_............- 
(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Administrative Examination of Accounts of 
Bureau of Indian Affairs. 

(Rescinded by Gen. Reg. No. 48, Supp. 
No. 1, 29 Comp. Gen. 539.) 
Administrative Examination of Disbursing 
Officers’ Accounts, Bureau of Indian A flairs. 
(Rescinds Gen. Reg. No. 48, 5 Comp. Gen. 
1057.) 
Prohibiting Raffles and Games of Chance-.-..-. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Procedure for the Settlement of Claims and 
Accounts of the United States. 

(Rescinded by 2. Reg. No. 50—Rev., 
29 Comp. Gen. 539.) 

Balances Due the United States Because of 
Irregularities, etc., to be Prom = Reported 
to the General Accounting 0 

(Rescinded by Gen. Reg. No. 530—Rev., 
29 Comp. Gen. 539.) 


Incompetent 


No. 8, not 





116 Comp 
No. 107, 26 | 


Published 


Not published. 


12 Comp. Gen. 673. 


4 Comp. Gen. 1096, 


6 Comp. Gen. 876, 
3 Comp. Gen. 685. 


Gen, 1128. 


4 Comp. Gen. 1104, 


10 Comp. Gen. 571. 


4 Comp. Gen. 1105, 
5 Comp. Gen. 1050. 


5 Comp. Gen. 1056, 


Not published. 





5 Comp. Gen. 1057, 


Do. 


29 Comp. Gen. 539. 


5 Comp. Gen. 1058, 


Do. 


13 Comp. Gen. 491, 
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Gen. Reg. No. Date Title Published 


50—Rev.......... Oct. 24,1949 | Settlement of Doubtful Claims and Accounts | 29 Comp. Gen 539. 
Against the United States and Reporting of 
Irregularities. 
(See Gen. Regs. No. 91—2d rev., 93, and 
104—Rev.) 
50—Rev., Supp. | Feb. 26,1951 | Payment of Claims Against the United States | 30 Comp. Gen. 536. 
No. 1. After Settlement by the General Account- 
ing Office. 
(Par. 4 rescinded by Gen. Reg. No. 0— 
Rev., Supp. No. 2, 31 Comp. Gen. 738.) 
50—Rev., Supp. | Dec. 13, 1951 | Payment of Claims Against the United States | 31 Comp. Gen. 738. 
No. 2. After Settlement by the General Account- 
ing Office. 
— June 18,1926 | Standard Purchase Voucher and Abstract of | 5Comp Gen 1059. 
Agreement—Numbering of Contracts. 
(Modified by Gen. Reg. No. 51, Supps. 
Nos. 1, 4 (2d rev.), 6, 7, 12, 14, and 15: 
also see Gen. Reg. No. 115—Rev.) 
51—Supp. No.1..| Jan. 8, 1927 | Standard Abstract of Agreement, etc—Award | 6 Comp. Gen. 877. 
of Contract. 
(Modified by Gen. Reg. No. 51, Supps. 
Nos. 6, 8, 12, and 14.) 
51—Supp. No. 2..| Mar. 17, 1927 | Contingent Expense Vouchers_...............- 6 Comp. Gen. 878. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 13, 30 Comp. Gen. 538.) 
51—Supp. No. 3..| Sept. 28, 1927 | Standard Purchase Voucher and Abstract of | 7 Comp. Gen. 8651. 
Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 
51—Supp. No. 4..| Aug. 28,1929 | Standard Purchase Voucher and Abstract of | 9 Comp. Gen. 533. 
Agreement—Numbering of Contracts. 
(Reseinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 
51—Supp. No. 4, | Mar. 20,1941 | Standard Purchase Voucher and Abstract of | 20 Comp. Gen. 939. 
Rev. Agreement— Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—2d rev., 32 Comp. Gen. —.) 
51—Supp. No. 4, | Aug. 6, 1952 | Standard Purchase Voucher and Abstract of | 32 Comp. Gen. 600, 
Rev. Agreement— Numbering of Contracts. 
51—Supp. No. 5..| Oct. 3, 1929 | Vouchers for Expense of Field Printing.__....- 
(Resecinded by Gen. Reg. No. 51, Supp. 
No. 5—Rev., 32 Comp. Gen. —.) 
ane No. 5, | May 12, 1953 | Contract Field Printing_..................-..- 32 Comp. Gen. 600, 





9 Comp. Gen. 534, 


ev 
51—Supp. No. 6..| Aug. 20,1930 | Standard Form No. 1036, Advertising and | 10 Comp. Gen. 571. 
Award of Contract—Standard Form of 
Commercial Invoice—Indian Service 
Contracts. 
(See Gen. Reg. No. 51, Supps. Nos. 8, 12, 
and 14; also Gen. Reg. No. 115—Rev.) . 
51—Supp. No.7..| June 8, 1937 | Revision of Standard Form No. 1034, Public | 16 Comp. Gen. 1128, 
Voucher for Purchases and Services Other 
Than Personal, and Standard Form No. 
1035, Continuation Sheet Thereto. 
(See Gen. Reg. 43, ie No. 1, and Gen. 
Reg. No. 51, Supp. No. 11.) 
51—Supp. No. 8..| June 1,1942 | Standard Form No. 1036—Revised, **State- | 21 Comp. Gen. 1151. 
ment and Certificate of Award.” 
(See Gen. Reg. No. 51, Supps. Nos. 12 
and 14.) 
51—Supp. No. 9..| Oct. 23,1944 | Accounting for Advances to Contractors and | 24 Comp. Gen. 947, 
ye Recoupment of Liquidation of Such 
Advances. 





(See Gen. Reg. No. 88—2d rev., par. 22.) 
51—Supp. No. 10.} Apr. 20,1949 | Public Voucher for Purchases and Services | 28 Comp. Gen. 735. 
Other Than Personal (For Use in Foreign 
Countries Only). 
51—Supp. No. 11.} Sept. 7,1950 | Revision of Standard Form No. 1034—Re- | 30 Comp. Gen. 537, 
vised, Public Voucher for Purchases and 
Services Other Than Personal, and Stand- 
ard Form No. 1035—Revised, Continua- 
tion Sheet Therefor. 
51—Supp. No. 12.| Sept. 18,1950 | Revision of Standard Form No. 1036—Re- Do 
vised, Statement and Certificate of Award. 
ent by Gen. Reg. No. 51, Supp. 
0. 14.) 
5l—Supp. No. i3.| Mar. 14, 1951 | Standard Purchase Vouchers—Supplemental | 30 Comp. Gen. 538, 
Certificates. 
(Rescinds Gen. Reg. No. 51, Supp. No. 2, 
6 Comp. Gen. 878.) 
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REGULATIONS—Continued 





Gen. Reg. No. 


51—Supp. No. 14. 


Date 


Feb. 


61—Supp. No. 15.| July 


54—Supp 


54—Supp 


54—Supp. 


54—Supp 


54—Supp 


54—Supp 


54—Supp 


54—Supp 


54—Supp 


54—Supp 


54—Supp 


54—Supp. 


54—Supp. 


54—Supp. 


54—Supp 


54—Supp. 


o4—Dupp. 


No 


No. 


No 


No 


No 


No 


No 


No 


No. 


No. 


No. 


No. 


No. 


w 





13. 


14. 


15. 


16. 


. 17. 


.| June 


Dec 


Feb 


May 


Aug 


Feb 


Dec. 


May 


June 


11, 1952 
31, 1952 


19, 1926 


1, 1926 
6, 1926 


. 10, 1926 


1, 1928 


27, 1931 


18, 1931 


12, 1932 


30, 1932 


21, 1933 


26, 1936 


27, 1936 


6, 1941 


2, 1942 


17, 1942 


. 23, 1942 


29, 1942 


8, 1943 


12, 1943 


30, 1943 | 


APPENDIX 


Title 





Standard Form No. 1036—Revised, “ State- 
ment and Certificate of Award.” 

Elimination of Certain Contracts or Agree- 
ments Involving Either the Continuing 
Need for Supplies and Other Services, or 
Public Utilities; Consolidation of Multiple 
Invoices or Bills. 

Establishing the Claims Division of the Gen- 
eral Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 


Accounting for Retirement Fund Deductions _- 
(Resecinded by Gen Reg. No. 106. 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions... 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions_- 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
Accounting for Retirement Fund Deductions-. 
(Rescinded by Gen. Reg. No. 106 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Deduc- 
tions—Semi-monthi y—Payrolls—Supplement 
to Government Salary Tables. 

(Rescinded by Gen. Reg. No. 106. 26 
Comp. Gen. 975.) 

Supplement to Government Salary Tables. ._. 

(Rescinded by Gen. Reg. No. 106, 2% 
Comp. Gen. 975.) 

Accounting for Retirement Fund Collections 
and Deductions 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Accounting for Retirement Fund Collections 
and Deductions. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Government Salary Tables_.................-- 

(Rescinded by Gen. Reg. No. 106. 26 
Comp Gen. 975.) 

Retirement Fund Deductions on Account of 
Deceased Employees. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables... 

(Rescinded by Gen. Reg. No. 106, 2 
Comp. Gen. 975.) 

Government Salary Tables—5 Percent Re- 
tirement Deductions. 

(Reseinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tables____-. 

(Rescinded by Gen. Reg. No. 106, 2% 
Comp. Gen. 975.) 

Supplemental Government Salary Tables— 
Victory Tax Deduction. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tabies— 

“Overtime” Increase of Compensation. 
(Resecinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 


Supplemental Government Salary Tables— | 


“Overtime” Increase of Compensation Un- 
der Public 49, Approved May 7, 1943. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Supplemental Government Salary Tabies— 
“Overtime” Increase of Compensation for 
the Executive Branch of the Government 
and Tax Withholding Deductions. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

U. 8. Government Salary Tables_............. 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 





Published 


31 Comp. Gen. 738. 
32 Comp. Gen. 601. 


5 Comp. Gen 1006. 


6 Comp. Gen. 879. 
Do 


6 Comp. Gen. 880. 
8 Comp. Gen. 685. 
11 Comp. Gen. 540. 


11 Comp. Gen. 544, 


Do. 


11 Comp. Gen. 545. 


1. Comp. Gen. 492. 


Not published. 


15 Comp. Gen. 1153. 


21 Comp. Gen. 1151. 


21 Comp. Gen. 1152. 


22 Comp. Gen. 1156 


Do 


Do. 


Do. 


Do. 


23 Comp. Gen. 995, 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 





Gen. Reg. No. 


54—Supp. No. 18. 


54—Supp. No. 19. 


58—Supp. No. 1.. 


59—Supp. No. 1.. 


59—Supp. No. 2.. 


6l—Supp. No. 1.. 


62—Supp. No. 1.. 


Date 


Aug. 


15, 1944 


Sept. 14, 1944 


Aug. 26, 1926 


Sept. 


June 


July 


Oct. 


Feb. 


May 


Dec. 


Mar. 


Dee. 


Mar. 


Dec. 


June 


3, 1926 


6, 1951 


19, 1926 


1, 1935 


19, 1926 


28, 1929 


16, 1934 


9, 1926 


1, 1951 


18, 1926 


22, 1951 


27, 1926 


15, 1950 


275490°—54——3 


Title 


U. 8. Government Salary Tables—Full Semi- 
monthly Pay Periods—Executive Branch 
of the Government—Effective After Dec. 
31, 1944. 

(Reseinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

U. 8. Government Salary Tables__..........-.- 

(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 

Establishing the Audit Division of the Genera! 
Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Establishing the Records Division of the Gen- 
eral Accounting Office. 

(Rescinded by Gen. Reg. No. 95, Supp 
No. 1, 30 Comp. Gen. 555.) 

Affidavit Re Dependency Allowances Under 

the Act of June 10, 1922, 42 Stat. 625. 


(Reseinded by Gen. Reg. No. 57, Supp. | 


No. 1, 30 Comp. Gen. 538.) 

Affidavit Re Dependency Allowances Under 
the Act of June 10, 1922, 42 Stat. 625. 

(Rescinds Gen. Reg. No. 57, 6 Comp. 
Gen. 881.) 

Establishing a Check Section in the Audit 
Division of the General Accounting Office. 

(Rescinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 95, 
Supp. No. 1, 30 Comp. Gen. 555.) 

Outstanding Liabilities—Checks Drawn by 
Postmasters. 

(Resecinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 95, 
Supp. No. 1, 30 Comp. Gen. 555.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- 
sistence Expense Act of June 3, 1926 (44 
Stat. 688). 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Advances of Public 
Funds Under the Provisions of the Sub- 
sistence Expense Act of 1926. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Accounting Procedure for Return of Advances 
of Public Funds Under the Subsistence Ex- 
pense Act of 1926 and Other Acts Author- 
izing Travel Advances. 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

Prescribing Standard Forms of Receipt ior 
Payment of Salary. 

(Rescinded by Gen. Reg. No. 60, Supp. 
No. 1, 30 Comp. Gen. 539.) 

Prescribed Standard Forms of Receipt for 
Payment of Salary. 

(Rescinds Gen. Reg. No. 60, 6 Comp. Gen. 
oe) (See Gen. Reg. No. 34, Supp. 
No. 7.) 

Payment of Lost, Stolen, or Destroyed Check 
When Drawer is Dead or No Longer in Serv- 
ice of the United States. 

(Rescinded by Gen. Reg. No. 61, Supp. 
No. 1, 30 Comp. Gen. 539.) 

Payment for Loss, Stolen, or Destroyed Check 
When Drawer is Dead or No Longer in Serv- 
ice of the United States. 

(Rescinds Gen. Reg. No. 61, 6 Comp. Gen. 
890.) 

Filing of Affidavits by Certain Officers of the 
United States Under the Provisions of the 
Act of Dec. 11, 1926 (44 Stat. 918.). 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 1, 29 ae Gen. 540.) 

Filing of Affidavits by Certain Officers of the 
United States. 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 2, 30 Comp. Gen. 539.) 





Published 


24 Comp. Gen. 948. 


24 Comp. Gen. 949. 


6 Comp. Gen, 881. 


Do. 


Do. 


30 Comp. Gen. 538. 


6 Comp. Gen. 886. 


15 Comp. Gen, 1153. 


6 Comp. Gen. 886. 


8 Comp. Gen. 687 


13 Comp. Gen. 492. 


6 Comp. Gen. 8838. 


30 Comp. Gen. 539. 


6 Comp. Gen. 890. 


30 Comp. Gen. 539, 


6 Comp. Gen. 890. 


29 Comp. Gen. 540. 
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Gen. Reg. No. Date Title Published 


62—Supp. No. 2..| Nov. 15, 1950 | Filing of Affidavits by Certain Officers of the | 30 Comp. Gen. 539. 
United States. 

(Rescinds Gen. Reg. No. 62, Supp. No. 1, 

29 Comp. Gen. 540.) 
63................| Apr. 7, 1927 | Procedure for the Adjustment of Collections 
Account of Suspended and Disallowed 
tems. 

(Rescinded by Gen. Reg. No. 93, 19 Comp. 
| Gen. 1048.) 
63—Supp. No. 1_.| Nov. 24,1928 | Procedure for Adjustment of Collections on | 8 Comp. Gen. 689. 
= of Suspended and Disallowed 
| tems 
| (Rescinded by Gen. Reg. No. 93, 19 Comp. 
Gen. 1048.) 
‘initial amtiadantel Jan. 3,1928 | Standard Form of Flight Certificate and | 7 Comp. Gen. 85: 
Schedule. 
| (Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 539.) | 
64—Supp. No.1..| Oct. 31, 1928 ees, Form of Flight Certificate and | 8 Comp. Gen. 690. 
Schedule. 
| (Rescinded by Gen. Reg. No. 64, Supp. 
No. 2, 30 Comp. Gen. 539.) 
64—Supp. No. 2..| July 21, 1950 —, Form of Flight Certificate and | 30 Comp. Gen. 539. 
Schedule. 

(Rescinds Gen. Reg. No. 64,7 Comp. Gen. 
| 852, and Supp. No. 1, 8 Comp. Gen. 
690.) 
eared se 2 Jan. 20,1928 | Accounting for Liabilities of the United States | 7 Comp. Gen. 853. 
to the Civil Service Retirement and Dis- 
ability Fund. 
| (Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 
65—Supp. No.1._| Apr. 18, 1928 | Accounting for Liabilities of the United States | 7 Comp. Gen. 857. 
| to the Civil Service Retirement and Dis- 
ability Fund. 
| (Resecinded by Gen. Reg. No. 65, Supp. 

No. 3, 11 Comp. Gen. 545.) 
65—Supp. No. 2..| May 9, 1931 | Accounting for Liabilities of the United States | 10 Comp. Gen. 574. 
to the Civil Service Retirement and Dis- 
ability Fund. 
| (See Gen Reg. No. 106.) | 
65—Supp. No.3_.| Nov. 16,1931 | Accounting for Liability of the United States | 11 Comp. Gen. 545 
| to the Civil Service Retirement and Dis- 
| ability Fund—Revocation of General Reg- 
ulations No. 65 and Supplement No. 1 
Thereto. 
en Sete ee bel Jan. 30,1928 | Standard Advertising Voucher, Advertising | 7 Comp. Gen. 861. 
Order and Statement of Advertising Rates. 
| (Rescinded by Gen. Reg. No. 109, 26 
| Comp. Gen. 986.) 
66—Supp. No.1..! June 14,1928 | Standard Advertising Voucher, Advertising | 7 Comp. Gen. 870. 
Order and Statement of Advertising Rates. 

(Rescinded by Gen. Reg. No. 109, 26 
Comp. Gen. 986.) 

Ee Oe | June 27,1928 | Prescribing Symbols for Receipt Accounts and Do. 
Their Use by Administrative and Other 
Offices. 

(Rescinded by Gen. Reg. No. 84, not pub- 
| lished.) 
68................| Aug. 4,1928 | Standard Form of Pay Voucher for Six- | 8 Comp. Gen. 691. 
Months’ Death Gratuity Pay. 

(Rescinded by Gen. Reg. No. 68, Supp. 
| No. 1, 30 Comp. Gen. 540.) 
68—Supp. No.1..| July 21,1950 | Standard Form of Pay Voucher for Six- | 30 Comp. Gen. 540. 
Months’ Death Gratuity Pay 

(Rescinds Gen. Reg. No. 68, 8 Comp. Gen. 


6 Comp Gen. 893. 


Nn 











691.) 
OR ed | Aug. 24,1928 | Standard Forms for Transportation of Gov- | 8 Comp. Gen. 695, 
ernment Property. 
(Rescinded by Gen. Reg. No. 97, 22 Comp. 
Gen. 1172.) 
69—Supp. No.1..| Jan. 18,1934 | Standard Forms for Transportation of Gov- | 13 Comp. Gen. 496. 
ernment Property. 
(Rescinded by Gen. Reg. No. 97, 22 
Comp. Gen. 1172.) 
12, 1928 | Collecting and Disbursing Officer’s or Agent’s | 8 Comp. Gen. 705.. 
| Report of No Transactions. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Gen. Reg. No. Date Title Published 


Windsniueeueta Mar. 18,1929 | Special Deposit Accounts Consolidated with 
Regular Accounts. 

(See Gen. Reg. No. 80 and Accounting 

Systems Memorandum No. 18, 31 


8 Comp. Gen. 706. 


Comp. Gen. 778.) 
ES | June 21,1929 | Procedures for Scheduling and Summarizing 
Disbursements—Regular Account, and for 
Scheduling and Summarizing Collections, 
Disbursements and Adjustments—Consoli- 
dated Regular and Special Deposit Account. 

(Rescinded by Gen. Reg. No. 72—Rev., 

30 ee. Gen. 540.) 
or 


72—Rev.-_....... | June 12,1951 | Procedures Scheduling Disbursement | 30 Comp. Gen. 540. 
| Vouchers 


(See Gen. Reg. No. 115—Rev.) 
Tide acteistnamihsngsinnit | July 17, 1930 — Motor Fuels Tax Exemption Re-/| 10 Comp. Gen. 579. 
ce cscinded by Gen. Reg. No. 86, 15 Comp. 


Do. 


Gen. 1157.) 
73—Supp. No. 1.| Sept. 29, 1932 ee Motor Fuels Tax Exemption Re- 
ceip 

(Rescinded by Gen. Reg. No. 86, 15 Comp. 
Gen. 1157.) 

a itera July 25,1930 | Examination of the Financial Transactions 
| of the Federal Farm Board. 
(Rescinded by Gen. Reg. No. 95, Supp. 

No. 1, 30 —- Gen. 555.) 

a June 26,1931 | Standard Forms of Vouchers “4 Transporta- 
tion of Persons, Freight and Express. 

(Rescinded by Gen. Regs. No. 97, 22 
Comp. Gen. 1172, and 108, 26 Comp. 
Gen. 978.) 

see ea es June 29,1931 | Standard Voucher for Allowance for Living 
Quarters, Heat, Fuel and Light for Civilian 
Officers and Employees of the Government 
Stationed in Foreign Countries (Act of 
June 26, 1930, 46 Stat. 818.) 

(Rescinded by Gen. Reg. No. 105, 25 
Comp. Gen. 956.) 

— June 30,1931 | Transfer of Duties from the Claims Division 
to the Records Division, General Account- 
ing Office. 

(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 

Te oncnmananenial Apr. 4,1934 | Adjustments in Disbursing Officer’s Account 
Covering Payments Between Departments 
and Establishments of the United States. 

(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen 1128.) 

78—Supp. No. 1_.| Nov. 22,1934 | Adjustments in Disbursing Officer’s Account 
Covering Payn®nts Between Departments 
and Establishments of the United States. 

(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp Gen. 1128.) 

78—Rev......... Aug. 17,1937 | Procedure for Adjustment Between Appro- 

yriation, Fund, Limitation, and Official 

roject Accounts. 

(Rescinded by Gen. Reg. No. 98, 23 
Comp. Gen. 998.) 

ee ee | Aug. 2,1934 | Telephone Service Over Joint Government 

Switchboards. 

(See Gen. Reg. No. 40, Supp. No. 2; also 
Accounting Systems Memorandum 
pe rev., par. 6E, 30 Comp. Gen. 
607. 

Dicccacancéonsatll Aug. 15,1934 | Rendition of Accounts to the Genera! Ac- 
counting Office. 

(See Gen. Reg. No. 40, Supp. No. 3, par. 
5; also Gen. Regs. Nos. 43, 70, 87, 91— 
2d rev., 93 and 107; also Accounting 
Systems Memorandums Nos. 8, 29 
Comp. Gen. 565; 9—2d Rer., 30 Comp 
Gen. 607; 10, 30 Comp. Gen 614; 17, 30 
Comp. Gen. 631; 18, 31 Comp. Gen 178.) 


12 Comp 


o 


zen. 678 


10 Comp. Gen. 580 


10 Comp. Gen. 581. 


10 Comp. Gen. 593. 


10 Comp. Gen. 597. 


13 Comp. Gen. 498. 


14 Comp. Gen. 935. 


17 Comp. Gen. 1128 


14 Comp. Gen. 935. 


14 Comp. Gen. 940. 











590 


Gen. Reg. No. 


80—Supp. No. 1.. 





81—Supp. No. 1.- 


81—Supp. No. 2.-. 





81—Supp. No. 3.- 


81—Supp. No. 


a 
‘ 


on 


81—Supp. No. 5.-. 


§1—Supp. No. 6... 


84—Supp. No. 1_- 
84—Supp. No. 2__} 


84—Supp. No. 3.-| 


84—Supp. No. as 


84—Second Rev_._| 


July 


Nov. 


June 


July 


July 


July 


July 


Aug. 


June 


June 


Aug 


Aug. 


Dec. 


| July 


Apr. 


Nov 


21, 1935 


22, 1936 


1, 1937 


1, 1938 


7, 1939 


21, 1950 


20, 1935 


9, 1936 


15, 1936 


3, 1936 


26, 1936 


31, 1936 


1, 1939 


3, 1945 


20, 1950 


APPENDIX 


REGULATIONS—Continued 





Rendition of Accounts to the General Account- 
ing Office. 
(See Accounting Systems Memorandum 
No 18, 31 Comp. Gen. 778.) 
Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of ene Work Relief Ap- 
propriation Limitations Under Act of Apr 
8, 1935, 49 Stat. 115. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1936, Approved 
June 22, 1936, 49 Stat. 1507. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
priation Limitations Under the Emergency 
Relief Appropriation Act of 1937, Approved 
June 29, 1937. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen 541.) 
Symbolization of Emergency Relief Appro- 
wiation Limitations Under the Emergency 
elief Appropriation Act of 1938, Approved 
June 21, 1938. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
riation Limitations Under the Emergency 
elief Appropriation Act of 1939. Approved 
June 30, 1939. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115, and Symbolization 
of Emergency Relief Appropriation Limita- 
tions Under the Emergency Relief Appro- 
priation Act of 1936, 1937, 1938, and 1939. 
(Rescinds Gen. Reg. No. 81, 15 Comp. 
Gen. 1154, and Supps. Nos. 1, 2, 3, 4, 
and 5, 15 Comp. Gen. 1155; id. 1155; 17 id. 
1134; 18 id. 1023; and 19 id. 1037.) 
Organization: Accounting and Bookkeeping, 
Audit and Records Divisions. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Reporting Disbursements and Collections Un- 
der Limitations in Appropriations. 
(Rescinded by Gen. Reg. No. 8&4, 2d rev., 
30 Comp. Gen. 541.) 
Receipt and Appropriation Symbols.......... 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
— and so Symbols........_. 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
Receipt and ~ io? Symbols.......... 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
Receipt and a Symbols. -......... 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 





escinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
Receipt and Appropriation Account Symbols 
and Titles. 
(Rescinded by Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 


= and Appropriation Symbols 
( 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 


| Published 


| 
| Not published 


15 Comp Gen 
15 Comp. Gen 


Do. 





17 Comp. Gen 


18 Comp. Gen 


19 Comp. Gen 


| 30 Comp. Gen. 


1154 


. 1155 


. 1134, 


. 1023. 


. 1037. 


541. 


Not published. 


15 Comp. Gen. 


Not published. 


| 16 Comp. Gen. 


Do. 
Do. 
Gen 


19 Comp 


24 Comp. Gen 


1130. 


1040, 


. 950, 


Symbolization of Appropriation, Fund and | 30 Comp. Gen. 541. 


Limitation Accounts. 

(Amended by Gen. Reg. No. 84, 2d rev., 
Supps. Nos. 1, 2, and 3; also see Account- 
ing Systems Memorandum No. 9—2d 
rev., 30 Comp. Gen. 607.) 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 





Gen. Reg. No. 


84—Second Rev., 
Supp. No. 1. 


84—Second Rev., 
Supp. No. 2. 
84—Second Rev., 
Supp. No. 3. 
85. 


—w- Supp. 
on” Supp. 


87 (amendment). 
87—Supp. No. 1. 
87—Supp. No. 2. 


87—Supp. No. 3. 


88—Supp. No. 1. 


88—Supp. No. 2.| 


88—Supp. No. 3.) 


88—Supp. No. 4. 


Date 


May 


July 
Dec 


June 
| June 


June 


June 


Mar. 


Dec. 
July 
Dec 


May 


Aug. 


Aug. 


Oct. 





Oct. 


Mar. 


17, 1951 


18, 1951 
3, 1951 
15, 1936 


19, 1936 


11, 1937 


6, 1944 


1, 1949 
25, 1936 


29, 1942 
12, 1943 
9, 1949 


15, 1953 
19, 1937 


26, 1940 


27, 1941 


13, 1942 


30, 1942 


20, 1944 


Title 


Published 


Symbolization of Appropriation, Fund and | 30 Comp. Gen. 550. 


Limitation Accounts. 
(See Gen. Reg. No. 84, 2d rev., Supp. 
9 3 also Gen. Reg. No. 96, Supp. 
0. 2. 
Symbolization of Appropriation, Fund and 
Limitation Accounts. 
Symbolization of Appropriation, Fund and 
Limitation Accounts. 
Hours of Duty and Overtime... -............... 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
U. S. Government Tax Exemption Certificate. 
(Revised by Gen. Reg. No. 86—Rev., 16 
Comp. Gen. 1130.) 
U. 8. Government Tax Exemption Certificate. 
(Modified by Gen. Pa 86—Rev., 
Supps. Nos. 1 and 2; also see Gen. Reg. 
108, Supp. No. 4.) 
U. 8. Government Tax Exemption Certificate. 


U. 8. Government Tax Exemption Certificate. 

(See Gen. Reg. No. 100, Section V.) 

Accounting for Moneys Received by Officers 
and Employees of the United States. 

(See Gen. Reg. No. 87 (amendment) and 
Gen. Reg. No. 87, Sup pps. Nos. —_ : 
also Gen. Regs. Nos. Supp. 

40 and Supp. No. 1; 43; 72— 1. ae 
96; 98; 104—Rev., Supp. No. 1—Rev.: 
115—Rev. Supp. No. 1; and 116. Ac- 
counting ‘Systems Memorandums Nos. 
9—2d rev., 30 Comp. Gen. 607; 10, 30 
Ma Gen. 614; an 18, 31 Comp. Gen. 
Accounting for Moneys Received by Officers 
and Employees of the United States. 
Retirement and Disability Fund Collections- 

(See Gen. Reg. No. 106.) 

Disposition of Copies of Schedules of Collec- 
tions. 

(See Gen. Reg. No. 87, par. 6.) 

Accomiins, for oneys Received by Officers 
and Employees of the United States. 
Standard Forms and Accounting Procedure: 
(1) For Advances of Public Funds and the 
Return Thereof Under the Subsistence Ex- 
= Act of 1926, and Other Acts Author- 
Travel Advances; (2) For Per Diem 
~ & Reimbursement of Expenses Inci- 
dent to Official Travel; (3) Receipt for 
Cash—Subvoucher; (4) Statement of Travel 
by Motor Vehicle; and (5) Mileage Voucher. 

(Reseinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Standard Form Mileage Voucher... _......... 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Com of Gen. 950.) 

Statement < Travel e Motor Vehicle on 


(ieseinded by Gen. Reg. No. 88, Supp. 
No. 3, omp. Gen. 1158 and Gen. 
Reg. No. ghia 24 Comp. Gen. 950.) 

Statement of Travel by Motor Vehicle on 
Mileage Basis. 

(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Elimination at Oath a Standard Form No. 

1012—Revised, Travel Expense Voucher. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 

Standard Forms and Accounting Procedure— 
(1) Advances of Public Funds (and the Re- 
turn Thereof) Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) Payment of Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel; (3) Receipt 
for Cash—Subvoucher; and (4) Mileage 
Voucher. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 


31 Comp. 


31 Comp 


15 Comp. 
16 Comp. 
23 Comp. 


28 Comp. 
15 Comp. 


22 Comp. 
23 Comp. 
29 Comp. 


32 Comp. 
17 Comp. 


19 Comp. 


21 Comp. 


22 Comp. 


22 Comp. 


24 Comp. 


Gen. 
Gen. 
Not published. 


Gen. 


Gen. 


Gen. 


Gen. 
Gen. 


Gen. 
Gen. 
Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


738. 
739 


1157. 


1130. 


741. 
1159. 


1158. 


1135. 


1041, 
1152, 
1158. 
1159, 


950, 
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Gen. Reg. No. Date 
88—Rev., Supp. | Mar. 4, 1946 
No. 1. 
88—Rev., Supp. | Dec. 16, 1946 
No. 2. 
88—2d Rev.......| Nov. 7, 1950 | 
88—2d Rev., | Mar. 10,1982 | 
Supp. No. 1. 
PRiicciniganseebel | Apr. 25, 1938 
89—Supp. No. 1.| Nov. 21, 1950 


89—Supp. No. 2.| May 21, 1951 





i June 30, 1939 
1 
ittinekenaainemel Sept. 26, 1939 
OT ccnticnciones Sept. 24, 1940 
91—Rev., Supp. | June 2, 1943 
No. 1. 
91—2d rev........ | Jan. 9, 1947 
PRinascsccccccecse! SOO. OG UEP 








Title 


Travel of Immediate Family of Civilian Offi- 

cer or Employee on Change of Official 
Station. 

(Rescinded by Gen. Reg. No. 88—Rev., 
Supp. No. 2, 26 Comp. Gen. 969.) 
Travel and Transportation of Immediate 
Families, Household Goods, and Personal 
Effects of Civilian Officers and Employees 
of the U. 8S. Government who are Trans- 
ferred from One Official Station to Another 

for Permanent Duty. 

(Rescinded by Gen. Reg. No. 88, Second 
Rev., 30 Comp. Gen. 551.) 

Standard Forms and Accounting Procedures 
for Travel Advances and for Reimburse- 
ment of Travel Expenses. 

(Pars. 2, 18, and 23 revised by Gen. Reg. 
No. 88, Second Rev., Supp. No. 1, 31 
Comp. Gen. 740; see Gen. Reg. No. 
86—Rev., 16 Comp. Gen. 1130; 104— 
Rev ., Supp. No. 1—Rev.; . 6of Gen. 
Reg. No. 114, 31 Comp. Gen. 755 Gen. 
Reg. No. 115—Rev. and Accounting 
Systems Memorandum No. 19.) 

Standard Forms and Accounting Procedures 
for Travel Advances and for Reimburse- 
ment of Travel Expenses. 

(Revision of Pars. 2, 18, and 23 of Gen. Reg. 
No. 88, Second Rev., 30 Comp. Gen. 551.) 

Organization and Procedure—Audit Excep- 
tions. 

Viepeinted by Gen. Reg. No. 89, Supps. 
a tee 1, 30 Comp. Gen. 554; 2, 30 Comp. 

en. 

Orgentestion and Procedure—Audit Excep- 
tions. 

(Rescinds pars. 2, 3, 4, and 5 of Gen. Reg. 
No. 89, 17 Comp. Gen. 1141.) 

Organization and Procedure—Audit Excep- 
tions. 

(Rescinds . 1 of Gen. Reg. No. 89, 17 
Comp. Gen. 1141.) 

Postal Accounts Division 


(Rescinded by Gen. Reg. No. 95, Supp. | 


No. 1, 30 Comp. Gen. 555.) 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 

(Replaced by Gen. Reg. No. 91—Rev., 20 
Comp. Gen. 939.) 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 

(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 

Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 

(Rescinded by Gen. Reg. No. 91—Second 
Rev., 26 Comp. Gen. 970.) 

Statements of Depositary Accounts and Check 
Data to be Furnished by ns Offi- 
cers; Procedure for Safeguarding of Checks; 
Check Cancellation; Check Correspondence; 
ete. 

(See Gen. Reg. No. 50—Rev., par. 6, 87, 
Supp. No. 3, and Accounting Systems 
Memorandums Nos. 8, 29 Comp. Gen. 

565; and 24, 31 Comp. Gen. 790. 

Signature Card 


a by Gen. Reg. No. 92, Supp. 
No. 1, 26 Comp. Gen. 975.) \ 





Published 


25 Comp. Gen. 


26 Comp. Gen. 


30 Comp. Gen. 


31 Comp. Gen. 


17 Comp. Gen 


30 Comp. Gen 


30 Comp. Gen. 


18 Comp. Gen. 


19 Comp. Gen. 


20 Comp. Gen. 


22 Comp. Gen. 


26 Comp. Gen. 


19 Comp. Gen 


923. 


969. 


551. 


740. 


1141, 


. 554. 


1026. 


1041. 


1161, 


970. 


. 1047. 
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Gen. Reg. No. 





Date | 


92—Supp. No. 1.| May 8, 1947 


Mar. 1, 1940 


Mar. 14, 1942 


Jan. 20, 1945 


93—Rev., Supp. | Apr. 17, 1952 
No. 1. 


July 18, 1940 


June 1,1942 


95—Supp. No.1..| Apr. 16, 1951 


Dee. 15, 1942 


96—Supp. No.1..| Apr. 3, 1943 


96—Supp. No. 2..| June 29, 1943 


REGULATIONS—Continued 


Title 





Signature Card 

(Rescinds Gen. Reg. No. 92, 19 Comp. 
Gen. 1047.) 

Notices of Exceptions and Replies Thereto; 
Collections on Account of Suspensions or 
Disallowances; Liability of Certifying 

fficers. 

(Rescinded by Gen. Reg. No. 93—Rev., 
21 Comp. Gen. 1155.) 

Responsibilities of Disbursing and Certifying 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
= Thereto; Collections on Account of 

legal or Improper Disbursements. 

(Rescinded by Gen. Reg. No. 93—Rev., 
24 Comp. Gen. 958.) 

Responsibilities of Disbursing and Certifying 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

(Par. 7 revised by Gen. Reg. No. 93—Rev., 
Supp. No. 1, 31 Comp. Gen. 740; see 
Gen. Reg. No. 115—Rev., uae. No. 1; 
also see Accounting Systems Memoran- 
dum No. 13, 30 Comp. Gen. 621.) 

Responsibilities of Disbursing and Certifying 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
plies Thereto; Repayments on Account of 
Suspensions and Disallowances. 

Organization: Reconciliation and Clearance 
Division. 

Carnet by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555 

Procedure for Seaeuinn € of General Ac- 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Gov- 
ernment. 

(See Gen. Reg. No. 95, Supp. No. 1.) 

Procedure for Promulgation of General Ac- 
counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Govern- 
ment. 

(This regulation rescinds 35 Gen. Regs. 
and 3 Supplements, as noted therein, 
which have been included in Comp- 
troller General’s Orders to the extent 
now applicable.) 

Accounting for Liabilitities of the United 
States for Internal Revenue Taxes With- 
held and Other Deductions from Pay of 
Federal Employees, Including Those in the 
Government of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3; 106 and 115— 
Rev., Supp. No. 1.) 

Accounting for Liabilities of the United States 
for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3; and 106.) 

Accounting for Internal Revenue Taxes With- 
held From Pay of Federal Employees, and 
Employees of the District of Columbia, Paid 
from Funds with the Treasurer of the United 
States, Other Than Employees of the Postal 
Service. 

(See Gen. Regs. Nos. 40, eope. SS No. 3, pars. 
5, and 84, 2d rev., Supp. No. 


Published 


31 Comp 





21 Comp. 


30 Comp 


22 Comp. 


22 Comp. 


Do. 


19 Comp. 


21 Comp. 


24 Comp. 


20 Comp. 


Gen. 


Gen. 


Gen. 


. Gen. 


Gen. 


Ge 


. Gen. 


Gen 


Gen 


26 Comp. Gen. 975. 


1048. 


958. 


944. 


n. 1158. 


1162, 


1168. 


96—Supp. No.3..| Mar. 3, 1944 wae of Tax at Boece Nonresident 23 Comp. Gen 997. 
iens. 
ag ry Reg. No. 84, 2d rev., Supp. 
| o. 1. 
96—Supp. No.4..| July 6, 1944 | United States Savings Bonds Issued: Refer- 


ence to, on Individual Earnings Records. 


| 24 Comp. Gen. 962. 
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96—Supp. No. 5.. 


96—Supp. No. 6..| 


96—Supp. No. 7... 


102—Supp. No. 1. 


102—Supp. No. 2. 


102—Supp. No. 3. 


Gen. Reg. No. 


Dec 


Dec. 
Apr. 
Dec. 
Jan. 
Dec 


| Aug 
| Oct. 


Oct 


Oct. 


Dee. 





Sept. 


| Nov. 


Dec. 


Mar. 


June 


Aug. 


Date 


| 
19, 1950 | 


9, 1952 


23, 1952 


13, 1943 


8, 1943 


21, 1946 
29, 1951 


12, 1952 


7, 1943 


20, 1943 


4, 1943 


9, 1943 


7, 1944 


31, 1945 


19, 1945 


18, 1945 


7, 1945 


REGULATIONS—Continued 


Title 


Accounting for Taxes on Salaries and Wages of 
Federal Employees Under the Federal In- 
surance Contributions Act, as Amended. 

(See Gen. Regs. Nos. 34, a. No. 5; 84, 
2d rev., Supp. No. 1; 96, Supp. Nos. 6, 
102, a we Supp. No. 2; 115—Rev., 

1.) 


ae for Taxes on Salaries and Wages 
of Federal Employees Under the Federal 
Insurance Contributions Act, as Amended— 
Deceased or Separated Civilian Employees 
Whose Final Pay is not Stated on the Regu- 
lar Periodic Pay Roll. 

Accounting for State and Territorial Income 
Tax on the Compensation of Federal Em- 
ployees Under the Act of July 17, 1952. 

Standard Forms and Procedure for Transpor- 
tation (Freight or Express). 

(Rescinded by Gen. Reg. No. 97— 


Rev., 
25 Comp. Gen. 924.) 


Standard Forms and Procedure for Transpor- 
tation (Freight or Express). 
(Rescinded by Gen. Reg. No. 97—Rev., 
25 Comp. Gen. 924.) 
Standard Forms and Procedure for Transpor- 
a or Express. 





Procedure for Transferring Value of Materials, 
—— Equipment, etc., Furnished or to 
nished by One Agency or Project to 
Another Agency or Project. 
(Par. 10 modified by Gen. Reg. No. 87, 
Supp. No. 2; also see Accounting Sys- 
tems Memorandum No. 9—2d a , 30 
Comp. Gen. 607; and Supp. No. 1, 30 
ae. Gen. 613.) 
Procedure for 


tions, and Official Project Accounts as Ren- 
dered to the General Accounting Office. 
(Rescinded b Aceves Systems Mem- 
orandum No. 12, Comp. Gen. 618.) 
(See Gen. Reg. No 116 ) 
Procedure for Administrative Appropriation 
and Fund Accounting and Reporting. 
(Modified tn Systems Mem- 
orandums Nos. 2,7 and Supp. Nos. 1, 10, 
13, 15 and Supp. No. 1, 17 and Supps. 
Nos. land 2, i8and Supp. No. 1, and 20.) 
Procedure for Effectuating A otments of Pay 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 
Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
Sim lined Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
Extension of Simplified Payroll Procedure for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
Simplified Payroll Procedure, and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. ~— No. 102—Rev., 
25 Comp Gen. 940. 
Simplifed Payroll fw for Civilian Per 
Annum Employees 
(Rescinded by Gen. Gen. ne. No. 102, 2d rev., 
25 Comp. Gen 


Adjusting Errors in Charges and | 
Credits to Appropriations, Funds, Limita- | 





Published 


30 Comp. 


32 Comp. 


32 Comp. 


22 Comp. 


2 Comp 


25 Comp 


31 Comp 


32 Comp. 
23 Comp. 


23 Comp. 


| 23 Comp. 


23 Comp 


24 Comp. 


24 Comp. 


24 Comp. 


25 Comp. 


Do. 


Gen. 556. 


Gen. 604. 


Gen. 605, 


Gen. 1172. 


Gen. 


Gen. 


Gen. 


Gen 


Gen. 


Gen. 1001. 


Gen. 1003. 


Gen. 
Gen. 962. 
Gen. 
Gen. 


971, 


Gen. 
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Gen. Reg. No. Date Title Published 











102—Second Rev.| June 28,1946 | Simplified Payroll Procedure for Civilian Per | 25 Comp. Gen. 940. 
Annum Employees. 
(See Gen. Reg. No. 102, 2d rev., Supps. 
Nos. 1 and 2; also Gen. Regs. Nos. 34 and 
104—Rev., Supp. No. 1—Rev. and 115— 
Rev., Supp. No. 1.) 

1022—Second) Feb. 3,1950| Revision of Certain Forms and Procedures | 29 Comp. Gen. 541. 
Rev., Supp.) Under General Regulations No. 102, 2d 
No. 1 revision. 

(Revised by Gen. Reg. No. 102, 2d rev., 
Supp. No. 2, 30 Comp. Gen. 563.) 

102 — Second | Nov. 81950 | Revisions of Certain Forms and Procedures | 30 Comp. Gen. 563. 
Rev., Supp. Under General Regulations No. 102, 2d 
No. 2. revision, and Supplement No. 1 Thereto. 

(See Gen. Reg. No. 96, Supp. No. 5, 30 
Comp. Gen. 556.) 

i ea May 2,1945 | Voucher for Authorized Petty Purchases-_---_- 24 Comp. Gen. 972. 

(Rescinded by Gen. Reg. No. 103, Ist | 
rev., 31 Comp. Gen. 747.) 

103— First Rev...| Mar. 10,1952 | Reimbursement Voucher and Imprest Fund | 31 Comp. Gen. 747. 

| Accounting. c 

iaahitecenatlilicacidia | June 7,1945 | Claims for Payment of Amounts Due in the | 24 Comp. Gen. 976. 

: Case of Deceased or Incompetent Civilian 
Employees and Public Creditors of the 
United States. 
(Rescinded by Gen. Reg. No. 104—Rev., 
30 Comp. Gen. 580.) 
104—Supp. No. 1_| Oct. 23,1950 | Settlement of Accounts of Deceased Civilian | 30 Comp. Gen. 568. 
| Officers and Employees. 
(Rescinded by Gen. Reg. No. 104—Rev., 
Supp. No. i—Rev., 32 Comp. Gen. 607.) 

104—Rev........ Apr. 5,1951 | Settlement of Accounts of Deceased or In- | 30 Comp. Gen. 580. 

competent Public Creditors Other Than 

Accounts of Deceased Civilian Officers and 


= 





Employees. 
104— Rev., Supp. | Oct. 23,1952 | Settlement of Accounts of Deceased Civilian | 32 Comp. Gen. 607. 
No. 1—Rev. Officers and Employees. s 
WOE sicinsnnicemancel Mar. 8, 1946 | Standard Voucher for Payment of Cost of Liv- | 25 Comp. Gen. 956. 


ing Allowances and Allowance for Living 
Quarters and Facilities to Civilian Officers 
and Employees of the Government Sta- 
tioned at Foreign Posts of Duty. 
(Rescinded by Gen. Reg. No. 105—Rev., 
32 Comp. Gen. 616.) 
105—Rev.......-. Apr. 9,1953 | Recordation and Payment of Allowances | 32 Comp. Gen. 616. 
Under Standardized Regulations. 
(Government Civilians—Foreign Areas). 
ee Oct. 9,1946 | Accounting for Payroll Deductions and Cash | 26 Comp. Gen. 975, 
Collections for Credit to the ‘‘ Civil Service 
Retirement and Disability Fund.” 
(Revised by Gen. Reg. No. 106, Supp. 
No. 1, 29 Comp. Gen. 546.) 
106—Supp. No.1.} Nov. 4,1949 | Standard Forms for the Civil Service Retire- | 29 Comp. Gen. 546. 
ment System. 
One by Gen. Reg. No. 106, Supp. 
0. 2. 
106—Supp. No. 2_| June 28,1950 | Designation of Beneficiary—Civil Service Re- | 29 Comp. Gen. 547. 
tirement System. 
WP i ssi aetna Oct. 14,1946 | Requisition for Disbursing Funds and Ac- | 26 Comp. Gen. 978. 
countable Warrant. 
(See Gen. Reg. No. 80.) 
a oe ee I Nov. 21, 1946 | Standard Forms and Procedure for Transpor- Do. 
tation of Passengers. 
(See Gen. Reg. No. 108, Supps. Nos. 1 and 
2; appendix A revised by Gen. Reg. No. 
108, Supp. No. 4.) 
108—Supp. No.1_} July 3,195) | Standard Forms and Procedure for Transpor- | 30 Comp. Gen. 583. 
tation of Passengers. 
ae _ Reg. No. 108, Supp. No. 3— 
ev. 
108—Supp. No. 2_| Apr. 16,1951 | Standard Forms and Procedure for Transpor- | 30 Comp. Gen. 584, 
: tation of Passengers. 
108—Supp. No.?_| Apr. 27,1951 | Standard Forms and Procedure for Transpor- Do. 
tation of Passengers, Certificate in Lieu of 
Lost Transportation Request. 
(Rescinded by Gen. Reg. No. 108, Supp. 
No. 3—Rev., 3) Comp. Gen. 586.) 
108—Supp. No. | May 14,1951 | Standard Forms and Pri ure for Transpor- | 30 Comp. Gen. 586, 
3—Rev. tation of Passengers. 
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Gen. Reg. No. 


108—Supp. No. 4. 


109—Rev 


109—Rev., Supp. 
No. 1. 

109—Rev., Supp. 
No. 2. 


111—Supp. No. 1. 





111—Supp. No. 2. 
2% 
af 
isis eel 
Ne i sa ae 
115—Rev 


115—Rev., Supp. | 
No. 1. | 


_ 
— 
~ 


117—Supp. No. 1 


117—Supp. No. 2.) 


| Jan. 








Date 


June 14, 1951 


Dec. 20, 1946 


Jan. 17,1949 


Jan. 2, 1951 
Aug. 27, 1951 
Feb. 12, 1947 
Feb. 6, 1952 


June 9, 1950 


Dec. 5, 1950 


Jan. 8, 1952 
17, 1951 
20, 1951 


July 


Sept. 


Sept. 26, 1951 


Jan. 29, 1952 


18, 1952 


Jan. 26, 1953 


Mar. 17, 1952 


Sept. 9, 1952 


REGULATIONS—Continued 


Title 


Standard Forms and Procedure for Transpor- 
tation of Passengers. 
(See Gen. Reg. No. 86—Rev.) 
Standard Forms and Procedure for Govern- 
ment Advertising. 
(Revised by Gen. Reg. No. 109—Rev., 28 
Comp. Gen. 742.) 
Standard Forms and Procedure for Govern- 
ment Advertising. 
(Amended by Gen. Reg. No. 109—Rev., 
Supps. Nos. 1 and 2.) 
Standard Forms and Procedure for Govern- 
ment Advertising. 


Standard Voucher and Procedure for Payment 
of Tort Claims Against the United States. 
(Par. 6 augmented by Gen. Reg. No. 
110, Supp. No. 1.) 
Standard Voucher and Procedure for Payment 
of Tort Claims Against the United States. 
Standard Form for Reporting Leave Trans- 
ferred. 
(See Gen. Reg. No. 111, Supp. No. 2.) 
Standard Form for Reporting Leave Trans- 
ferred. 
(Rescinded by Gen. Reg. No. 111, Supp. 
No. 2, 31 Comp. Gen. 752.) 
Standard Form for Reporting Leave Trans- 


ferred. 
Public Voucher for Fees and Mileage of Wit- 


nesses. 

Procedure for Distributing Receipts Due 
States and Counties from Federally Owned 
Lands. 

Standard Voucher for Payments to Partic- 
ipants in Cultural-Cooperation Programs. 

(No title.) Prescribing a Standard Form of 
Voucher and Schedule of Payments. 

(Rescinded by Gen. Reg. No. 115—Rev., 
32 Comp. Gen. 617.) 

Standard Form of Voucher and Schedule of 
Payments and Procedure for Retention of 
Fiscal Documents for Site Audits. 


Procedures in Adjusting Errors in Charges and 
Credits to Appropriations, Limitation, 
Receipt and Other Accounts. 

(See Accounting Systems Memorandum 
No. 13, 30 Comp. Gen. 621.) 

Procedure for Issuance of United States Sav- 
ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Disburs- 
ing Offices are Used. 

(Revised by Gen. Reg. No. 117, Capp. No. 
1, 32 Comp. Gen. 633, and Supp. No. 2, 
32 Comp. Gen. 633.) 

Procedure for Issuance of United States Sav- 
ings Bonds Under the Payroll Savings Plan 
Where a Facilities of Disburs- 















Published 


30 Comp. Gen. 


26 Comp. Gen. 


28 Comp. Gen. 


30 Comp. Gen. 590. 


31 Comp. Gen. 751. 


26 Comp. Gen. 992. 
31 Comp. 


29 Comp. 


Gen. 751. 


Gen. 547, 


30 Comp. Gen. 590. 


31 Comp. Gen. 
31 Comp. Gen. 


31 Comp. Gen. 7 


Do 


31 Comp Gen. 760. 


32 Comp. Gen. 617. 


32 Comp. Gen. 


Gen. 


625. 
31 Comp. 


32 Comp. Gen. 626. 


32 Comp. Gen. 


32 Comp. Gen. 


LIST OF COMPTROLLER GENERAL’S SPECIAL REGULATIONS 


| 
Reg. No. 


Date 


Title 


Nov. 13,1950 | Regulations Governing the Recognition of 


Attorneys and Agents and Other Persons 
Representing Claimants Before the General 
Accounting Office. 


Published 


30 Comp. Gen. 591. 
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LIST OF TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 





Reg. No. | Date | 
Bae Sept. 22, 1950 
eee Apr. 16, 1951 
SE 


3—Amend. No.1.| Dec. 21, 1951 


June 30, 1953 Modification of Warrant Procedures 


JOINT REGULATIONS 


Title 


Procedure for Handling Repayments 
Appropriations. 

Procedure for Making Appropriated Funds 
Available for Disbursement. 
Procedure for Handling Special, 

volving and Deposit Fund Collections. 
Modification of the Definitions of Available 
and Unavailable Receipts. 


to 


Trust, Re- 


Published 


30 Comp. Gen. 


30 Comp. Gen. § 


30 Comp. Gen. 
31 Comp. Gen 
32 Comp. Gen. 


595. 
596. 
597. 


768. 
634. 


LIST OF GENERAL SERVICES ADMINISTRATION—TREASURY DEPART- 
MENT—GENERAL ACCOUNTING OFFICE JOINT REGULATIONS 


Reg. No. | Date | 


Unnumbered....| Mar. 10, 1952 








Title | 


Joint Regulation for Small Purchases Utilizing 
Imprest Funds. 





Published 


31 Comp. Gen. 


768. 


LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS 





A. 8. M. No Date 

i amianipatenneiiia | June 7, 1949 
Dh diihrcsmadoannanieienl iccokax 
Ditseewdininanednnetuels | June 29, 1949 
Diccotcmnrcecnccen, aa Gee 
4—Rev...........| Mar. 30, 1951 
Diisiomesssaseae Oct. 45,1949 
ee Dec. 1, 1949 
Se ae | May 2,1950 
7—Supp. No.1...) Feb. 1, 1951 
O. edantinesenee | June 23, 1950 

| 

| 
8—Supp. No. 1...) July 26, 1950 
8—Supp. No. 2...| Apr. 23, 1952 
ee | June 29, 1950 
EE Aug. 10, 1950 
9—Second Rev...| Dec. 11, 1950 
¥—Second Rev., | Dec. 21, 1950 





Supp. No. 1. 


\ 


Initation of Accounting Systems Memoranda.. 

Present Status and Application of General 
Regulations No. 100. 

Modifications of General Regulations No. 88— 
Revised and Supplement No. 2, to Incor- 
porate Provisions of Travel Expense Act 
of 1949 Relating to Advances to Employees. 

(Rescinded by General Regulations No. 
88—2d oe 30 Comp. Gen. 551.) 
General Supp! ply Fund Bil ine. Procedure_....-. 
(Rescinded by A. S. M. No. 4—Revised, 
30 Comp. Gen. 598.) 
General Supply Fund Billing Procedure-_-_..-.. 
(Superseded by A. 8S. M. No. 9—2d rev., 
Supp. No. 7, 32 Comp. Gen. 637.) 

Venetians for Payment of Post Office Box 

ent. 

Outline of Suggested Motor Vehicle Account- 
ing Forms and Procedures. 

Modifications in Accounting Procedures of 
General Regulations No. 100. 

Modification in Reporting Requirements of 
General Regulations No. 100. 

Standard Form No. 1148 Prescribed for Use 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 

Standard Form No. 1148, Prescribed for Use 
by Disbursing Officers in Submitting State- 
ment of Depositary Account and Report 
of Checks Drawn. 

Revised pogeremente in the Preparation 
of Stand: Form No. 1148. Statement of 
Depositary Account and Report of Checks 
Drawn. 

Withdrawals and Credits Between Appro- 
priations. 

(Superseded by A. 8. M. No. 9—Revised, 
30 Comp. Gen. 599.) 

Withdrawals and Credits Between Appro- 
priations. 

(Superseded by A 8S. M. No. 9—2d Rev., 
30 Comp. Gen. 607.) 

Withdrawals and Credits Between Appro- 
priations. 

Reimbursements to Genny Supply Fund. 

(Superseded by A M. No. 9—2d rev 
Supp. No. 7, 32 Se Gen. 637.) 





Published 


29 Comp. Gen. 550. 


29 Comp. Gen 


29 Comp. Gen. 


29 Comp. Gen. 
30 Comp. Gen. 


29 Comp. Gen. 
Not published. 


29 Comp. 


30 Comp. 


29 Comp 


30 Comp. 


31 Comp. 


29 Comp. 


30 Comp. 


30 Comp. 


30 Comp 


Gen. 5: 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


556. 


598. 


557. 


599. 


773. 


569. 


599. 


613 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


[ad a 





A. 8. M. No. Date 


9—Second Rev., | Apr. 


Supp. No. 2. 


9@—Second Rev., | Apr 


Supp. No. 2— 
Rev. 


9—Second Rev., | May 


9—Second Rev., | Nov. 
9—Second Rev., | Nov. 
9—Second Rev., | Mar. 


9—Second Rev., | Mar. 

Supp. No. 5— 
ev. 

9—Second Rev., | June 
Supp. No. 6 

9—Second Rev., | May 
Supp. No. 7 

Ti ioteanuivencnieh: Oct. 





Supp. No. 2— 
Second Rev. 


Supp. No. 3. 
Supp. No. 4. 
Supp. No. 5. 


12—Supp. No. 1..| Apr. 


12—Supp. No. 2..| July 


iianihickctaredmecsanaaia Dec. 
Dibinivadtcdnecmnaael Jan. 
ae Apr. 
15—Supp. No. 1_.| June 
15—Supp. No. 2_.| June 
ci nwtitonwieciea Apr. 
16—Supp. No. 1..| Sept. 
cieheecusumaen June 
17—Supp. No. 1..| Sept. 
17—Supp. No. 2..| Dec 
A tiiidetidiaees July 
18—Supp. No. 1..| June 
PRinkensitcoennntn Oct. 
ne Dec 
OR cieciictewsweube Feb 
Tincssaenenecnenas June 





30, 1951 


14, 1952 


4, 1953 


6, 1951 
16, 1951 
21, 1952 


17, 1958 


10, 1952 
19, 1953 


5, 1950 
24, 1950 


. 11, 1950 


24, 1951 


17, 1951 


11, 1950 
11, 1951 
16, 1951 
10, 1952 


30, 1953 


26, 1951 


6, 1951 
12, 1951 
18, 1951 


. 21,1951 


10, 1951 
10, 1952 
18, 1951 


. 21,1951 


. 20, 1952 


10, 1952 
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Title 


Distribution of Standard Form No 1151, Ap- 
en Transfer Authorization. 
escinded by A. 8. M. No. 9—2d rev., 
Supplement No. 2—Revised, 31 Comp. 
Gen. 774.) 
Distribution of Standard Form No. 1151, Ap- 
—- Transfer Authorization. 
escinded by A. S. M. No. 9—2d rev., 
oe No. 2—2d rev., 32 Comp. 
Distribution of Standard Form No. 1151. Ap 
propriation Transfer Authorization. 


Transfers from Deposit Fund Accounts on 
Standard Form No. 1081. 

Adjustments Representing Transfers Between 
Receipt Accounts 

Schedule or Voucher and Schedule of With- 
drawals and Credits Between Appropria- 
tions and/or Funds, Standard Form No. 
1081, Rev. 

(Rescinded by A. 8. M. No. 9—2d Rev., 
Supplement No. 5—Rev., 32 Comp. 
Gen. 635.) 

Voucher and Schedule of Withdrawals and 
Credits, Standard Form No. 1081—Revised. 


Transfers on Standard Form No. 1151, Appro- 
priation Transfer Authorization. 

Reimbursements to the General Services 
Administration. 

Repayments to yee dint emeennteie 

Accounting for Limitations and Working 
Fund Subsidiary Accounts. 


Procedures for Adjusting Errors in Charges 


and Credits to Appropriation, Limitation, 
Receipt and Other Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
Requests for Revision of General Accounting 
Office Settlements. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
Correction of Errors Which Affect Available 
Special or Trust Fund Receipt Accounts. 
(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
Adjustments Between De - Accounts. 
Administrative Examination ccounts 


Available for Disbursement. 

Additional Requirements in Connection with 
Account Current Reconciliations. 

Waiving of Existing Requirements of Law 
That Funds Be Requisitioned and Ad- 
vanced to Disbursing Officers. 

Procedures for Accounting for Funds Made 
Available for Disbursement and for Collec- 
tions Made by the Defense Department. 

Use of Standard Form Account Current No. 
1019 Revised. 

Procedures for Handling Special, Trust, 
Revolving and Deposit Fund Collections. 


Credits to Available Special or Trust Funds | 


Receipts Which are a Result of Charges 
to Expenditure Accounts 

Amendment of the Definitions of Available 
and Unavailable Receipts. 

Revision of Account Current... 

Revision of Account Current_................. 

Reimbursement to Employees for Expenses 
Incurred in the Use of Taxicabs Within 
Designated Post of Duty. 

Procedure for Handling Certain Classes of 
Civil Service Retirement and Disability 
Fund Receipts 

Revision of Various Standard Form Vouchers. 

Return of Working Fund Account Balances._ 

(Superseded by A 8S. M. No. 22—Rev.,. 
Comp. Gen. 640.) 





Procedure for Making Seed Funds | 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


A.S.M.No. | Date Title Published 

sai Dec. 15, 1952 | Transfer of Fund Account Balances to Reflect | 32 Comp Gen. 640. 
Extension of Period of Availability. 

Dic cmescakccctinehee June 16,1952 | Accounting for the Proceeds of Sales of Per- | 31 Comp. Gen. 788. 
sonal aay 

(Superseded by A. S. M. No. 23—Rev., 
32 Comp. Gen, 641.) 

9D-TBGF « wcnccosee June 19,1953 | Accounting for the Proceeds of Sales of Per- | 32 Comp. Gen. 641. 
sonal Property. 

icisnieuscuscial June 16,1952 | Revised Procedure for the Cancellation of | 31 Comp. Gen. 790. 
Checks Drawn on the Treasurer of the 


United States. 
24-Supp. No.1--| July 9, 1952 | Cancellation of Unnegotiated Checks of In- | 32 Comp. Gen. 643. 
competents, Deceased Civilian Officers and 
a and Deceased Public Creditors 
of the United States. 
25................| Oct. 31,1952 | Adjustment of Small] Differences Disclosed in Do. 
the Reconciliation and Audit of Checking 
Accounts of All Government Officers Draw- 
= Checks on the Treasurer of the United 
tates. 
eal ...-.--| Apr. 30,1953 | Disposition of Balances in Special Fund | 32 Comp. Gen. 647. 
Appropriations or General Fund Appro- 
priations Derived From Specia. Fund 
Appropriations. 
avis ...-.---| June 30,1953 | Reporting Requirements for Checking Ac- | 32 Comp. Gen. 648. 
o—_ Maintained on a Disbursing Station 
asis. 
DL cdteseteniesinnentl June 26,1953 | Accounting for Unclaimed Moneys of Indi- | 32 Comp. Gen. 649. 
viduals Whose Whereabouts are Unknown. 





LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
PRINCIPLES MEMORANDUMS 


A. P. M. No. Date Title Published 
a ice te ace Nov 26,1952 | Statement of Accounting Fviasigies and | 32 Comp. Gen. 650. 
Standards for the Guidance of Executive 


Agencies of the Federal Government 


8 & 
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GENERAL REGULATIONS NO. 51 
Supplement No. 4—Second Revision 
August 6, 1952 


STANDARD PURCHASE VOUCHER AND ABSTRACT OF 
AGREEMENT—NUMBERING OF CONTRACTS 


1. Purpose.—The purpose of this anes is to rescind the requirements of 
Supplement No. 4 (Revised), General Regulations No. 51, dated March 20, 1941, 
20 Comp. Gen. 939, and fix a minimum amount of $20,000 for single payment 
contracts required to be numbered and filed in the General Accounting Office. 

2. Paragraphs 20 and 21 of General Regulations No. 51, as amended, by 
Supplement No. 4 (Revised), dated March 20, 1941, are hereby revoked and in 
lieu thereof are restated to read as follows: 

20. (a) All contracts involving the payment of $20,000 or more on a single 
payment voucher shall be numbered in accordance with the provisions of 
General Regulations No. 51 and forwarded to the General Accounting Office 
without delay, except as provided by General Regulations No. 115 (31 Comp. 
Gen. 760), or otherwise. 

(b) All contracts involving the payment of less than $20,000 on a single 
payment voucher, may or may not be numbered depending upon the needs 
of the agency, and shall be attached to the related voucher upon which 
payment is made and accompany such voucher in the regular transmission 
of the accountable officer’s account to the General Accounting Office. 

21. (a) All multiple payment contracts regardless of amount shall be 
numbered. 

(b) In case of doubt as to whether the amount to be paid under a contract 
is more or less than $20,000 or whether more than one payment may be 
necessary, the contract shall be numbered. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 51 
Supplement No. 5-Revised 
May 12, 1953 


CONTRACT FIELD PRINTING 


1. Section 11 of the Act of March 1, 1919, as amended (44 U. 8. C. 111), 
provides that: 

All printing, binding, and blank-book work for Congress, the Executive 
Office, the Judiciary (other than the Supreme Court of the United States), 
and every executive department, independent office, and establishment of 
the Government, shall be done at the Government Printing Office, except 
(1) such classes of work as shall be deemed by the Joint Committee on 
Printing to be urgent or necessary to have done elsewhere; and (2) printing 
in field printing plants operated by any such executive department, inde- 
pendent office, or establishment, and the procurement of printing by any 
such executive department, independent office, or establishment from allot- 
uate for contract field printing, if approved by the Joint Committee on 

rinting. 

2. To implement the above-cited Act, the Joint Committee on Printing pub- 
lishes Government Printing and Binding Regulations. Attention is invited to 
paragraphs 1, 4, and 48 of Regulations No. 5, dated July 1, 1952, which read 
as follows: 

1. Contract Field Printing—The term “contract field printing,” as used 
in these regulations, shall be construed to mean all field printing, binding, 
and blank-book work as defined in paragraph 4 of these regulations procured 
from (a) commercial sources; (b) Government Printing Office field service 


offices; (c) plants of other departments to which reimbursement is made, 
except the following: 
Duplicating (direct-image offset, stencil or spirit processing, ozalid, 
B/W, blueprint, etc.). 
Photoreproduction by photostat or similar equipment, as distinguished 
from commercial photography. 
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4. Field Printing.—The term “field printing,” as used in these regulations, 
shall be construed to mean all printing, binding, and blank-book work as 
defined in paragraph 6 of these regulations, the need for which originates 
and is for use primarily in the geographical area of origin. Such printing 
may be produced in authorized Government plants in said area of origin 
within the limits as recommended in paragraph 21, or procured out of con- 
tract field printing allotments. Authorization for the production of printing 
in field printing plants or the procurement of printing from allotments for 
contract field printing other than here specified must be obtained from the 
Joint Committee on Printing. Field printing does not include work procured 
ty ed on a waiver from the Government Printing Office, Washington, 


48. The departments and agencies hereinafter mentioned are authorized 
to procure such contract field printing, as defined by paragraph 1 of these 
pegnations, as may be impractical to have done at the Government Printing 
Office and necessary for the use of any field service, provided the same is 

within the allocations for contract field printing for the fiscal year * * * 
made from available appropriations for printing and binding and in con- 
formity with the regulations of this committee. Further, the responsible 
officer in the field under whose authority such material is purchased or ob- 
tained shall certify (in such manner as may be prescribed by the Comptroller 
General), with respect to each job procured, that in his opinion such work 
was urgent or necessary to have done for the use of that field service. * * * 

3. In accordance with the above regulations, the following supplemental cer- 
tificate is hereby prescribed for use on all vouchers involving payments for con- 
tract field printing in order that the General Accounting Office may receive 
suitable evidence in support of such payments: 

I hereby certify as responsible officer in the field that the printing and/or 
binding covered by this voucher was, in my opinion, urgent or necessary 
to have done elsewhere than at the Government Printing Office; that it is 
for use primarily by a field office of this Department (or establishment) ; and 
that same is of the class and within the limitation specified in paragraph 
.... of Government Printing and Binding Regulations No. --_-- of the Joint 
Committee on Printing or in the special authorization of the Committee, a 
copy of which authorization is attached hereto or to voucher- ---_- sieetwee 
ne (Describe, giv. 

ing No., etc.) 

4. The above certificate will hereafter be stamped, typed, or printed on, or 
accompany, all vouchers covering field printing as herein defined, and must be 
signed by the responsible officer in the field under whose authority the field 
printing is procured. 

5. General Regulations No. 51, Supplement No. 5, dated October 3, 1929, 9 
Comp. Gen. 534, is hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 51 
Supplement No. 15 
July 31, 1952 


ELIMINATION OF CERTAIN CONTRACTS OR AGREEMENTS INVOLVING 
EITHER THE CONTINUING NEED FOR SUPPLIES AND OTHER SERVICES, 
OR PUBLIC UTILITIES; CONSOLIDATION OF MULTIPLE INVOICES OR 
BILLS 


1. In order to eliminate the making of certain contracts or agreements now 
being executed by departments and agencies throughout the Government service, 
and to effect economies in contracting procedures incident thereto, the following 
instructions are issued, effective as of this date: 

2. Contracts need not be executed nor deposited with the General Accounting 
Office by Government departments or agencies, except when administratively 
deemed necessary to properly protect the interests of the Government, when 
there is a continuing need for supplies and other services, regardless of the num- 
ber of payments involved, when it is contemplated that the amount involved in 
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any one case will not exceed the open market limitation within the fiscal year. 
A purchase order or other equivalent document will be issued when the need for 
such supplies or services arises and will be available for use in the subsequent 
audit of operations. 

3. Contracts need not be executed by Government departments or agencies 
for public utility services, regardless of the amount or the number of payments 
to be made, when the utility company’s rates are fixed or adjusted by Federal, 
State, or other regulatory body, except when deemed to be in the best interests 
of the Government to do so. Rate schedules will not be required for any type 
of public utility when the invoice or billing includes (a) the total amount of 
service rendered, (b) the rate charged per unit of service, and (c) the total amount 
of the charges, or is supplemented by supporting data which set forth detailed 
charges for all types of service. Nothing in this paragraph will be deemed to 
permit omitting use of a Government contract where the utility company requires 
the execution of an agreement or contract in connection with furnishing the 
services. 

4. Administrative regulations will provide procedures which will insure veri- 
fication and certification by responsible officers or employees that the supplies 
have been furnished or the services have been rendered for the periods stated on 
the certified invoice or voucher. 

5. The provisions of this regulation are not to be construed as granting authority 
to governmental departments and agencies to purchase in the open market sup- 
plies or services which are legally required to be procured otherwise. 


CONSOLIDATION OF MULTIPLE INVOICES OR BILLS 


6. In order to reduce the number of vouchers prepared, and the number of 
checks issued by disbursing officers in payment for supplies and services fur- 
nished Government agencies throughout the service, the following instructions 
are issued, effective as of this date: 

7. Multiple invoices or bills, monthly or otherwise, payable to one vendor at 
one office or place of business, for supplies or services rendered, shall, if agreeable 
to the vendor, be combined in one payment, provided that (a) in each case, only 
a single Government establishment is the debtor, and (b) no loss to the Govern- 
ment will result from discounts granted if paid within a stated period. 

8. That portion of General Regulations No. 51 and its supplements, incon- 
sistent with the above, are hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





GENERAL REGULATIONS NO. 87 
Supplement No. 3 
May 15, 1953 


ACCOUNTING FOR MONEYS RECEIVED BY OFFICERS 
AND EMPLOYEES OF THE UNITED STATES 


1. Purpose-—(a) The purpose of this Supplement is to prescribe under this 
Regulation Standard Form No. 1098—Revised, Schedule of Canceled Checks, for 
use by administrative agencies or offices in scheduling checks to disbursing 
officers for cancellation. This schedule was originally prescribed by General 
Regulations No. 91 (19 Comp. Gen. 1041). 

(6) While disbursing officers may not process check cancellations without the 
supporting Schedule of Canceled Checks, such schedules should be prepared by 
the administrative agency or office which submitted the certified voucher for 
which the check was originally issued. 

2. Checks for Cancellation.—(a) Checks drawn on the Treasurer of the United 
States by disbursing officers, the proceeds of which are not due the payees or the 
payees’ estates but are for credit to an appropriation, fund, or receipt account, 
and checks drawn for cash or for advances to agents, that are not used, the pro- 
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ceeds of which are for reinstatement in the accounts of the disbursing officer, will 
be scheduled for cancellation on Standard Form No. 1098—Revised. 

(b) Other checks which come into the hands of an administrative agency, 
which are not to be paid to the payee as drawn, because of death or other claim 
requiring settlement action by either the General Accounting Office or the ad- 
ministrative agency will not be scheduled for cancellation on Standard Form No. 
1098—Revised, but will be forwarded for processing in accordance with the laws 
and Regulations pertaining thereto. 

3. Form Prescribed.—(a) Schedule of Canceled Checks, Standard Form No. 
1098, will be prepared by the administrative agency for scheduling checks author- 
ized to be canceled by the disbursing officer. The schedule will be prepared in at 
least an original and four copies. The original and three copies of the schedule 
will be sent to the disbursing officer, together with the checks if in possession of 
the administrative office, for distribution as follows: 

(1) Original.—To be submitted with the disbursing officer’s account cur- 
rent in support of the “increase in accountability.” 

(2) Copy.—Receipted by the disbursing officer and returned to the ad- 
ministrative agency office as acknowledgement of the transaction. 

(3) Copy.—To be submitted by the disbursing officer with Statement of 
Depositary Account, Standard Form No. 1148. 

(4) Copy.—To be retained by the disbursing officer for his accounting 
document files. 

(b) The schedule heading will be completed in all respects. In the space pro- 
vided for ““D. O. Symbol No.” will be shown the current disbursing symbol of the 
disbursing officer who will process the schedule. If the disbursing symbol of the 
check being canceled is different from the one shown in the schedule heading it 
will be necessary to show immediately below the columnar headings the wording 
“Checks Issued Over Symbol ___-_,”’ before the checks are listed on the schedule. 

(c) Where the check to be canceled involves repayment to a lapsed appropri- 
ation the administrative agency will prepare a separate Standard io No. 1098 
indicating the account to be credited as miscellaneous receipt account ‘‘3590— 
Repayments, Lapsed Appropriations.” 

(d) Schedules of canceled checks will be submitted to the disbursing officer 
currently disbursing for the administrative agency, even though such officer may 
be the successor to the disbursing officer originally issuing the checks. 

4. Stamped Notation to be Placed on Checks.—(a) If the checks to be canceled 
are in the hands of the administrative agency, the legend described below will be 
placed on each check before transmitting to the disbursing office; otherwise the 
disbursing officer will promptly stamp the following legend on the face of each 
check authorized to be canceled: 





THIS CHECK IS NOT NEGOTIABLE BY THE 
PAYEE—FOR HANDLING AS A PAYMENT WITH 
CORRESPONDING DEPOSIT CREDIT IN THE 
TREASURER’S GENERAL ACCOUNT. 


(Name not signature) 


Date (month and year) Disbursing officer 





(b) The date line will be filled in only by the disbursing office. 


Linpsay C. WARREN, 
Comptroller General of the United States, 


275490 °—54——_4 
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GENERAL REGULATIONS NO. 9% 
Supplement No. 6 
September 9, 1952 


ACCOUNTING FOR TAXES ON SALARIES AND WAGES OF FEDERAL 
EMPLOYEES UNDER THE FEDERAL INSURANCE CONTRIBUTIONS 
ACT, AS AMENDED 


DECEASED OR SEPARATED CIVILIAN EMPLOYEES WHOSE FINAL PAY IS NOT STATED 
ON THE REGULAR PERIODIC PAYROLL 


1. In order to establish a uniform procedure for determining and processing 
the taxes levied against the unpaid salaries and wages and the value of unused 
annual leave of deceased or separated Federal civilian employees and employees 
of the Government of the District of Columbia, subject to the provisions of the 
Federal Insurance Contributions Act, as amended, approved August 28, 1950 
(42 U. S. C. 410), the following instructions are furnished to supplement those set 
forth in General Regulations No. 96, Supplement No. 5, dated December 19, 
1950, 30 Comp. Gen. 556. 

2. (a) In the event of the death of such an employee, and settlement is to be 
made for the ‘‘unpaid compensation”’ due him, the unpaid salary or wages and 
the value of unused annual leave earned after the calendar year 1950 to the 
date of his death shall be subject to the FICA taxes, regardless of the fact that 
no withholdings are made from salaries or wages for income tax purposes under 
such circumstances. 

(b) Upon the separation of such an employee, while living, FICA taxes will be 
likewise deducted from the unpaid salary or wages and the value of unused 
annual leave earned by such employee after the calendar year 1950 to the date 
of his separation. 

3. In computing the FICA tax hereinabove referred to, the deductions pre- 
viously made in the calendar year in which such employee dies or is separated 
from the service will be taken into consideration, the cumulative total not to 
exceed the limitation specified in the act. Lump-sum payment for annual 
leave earned prior to January 1, 1951, is not to be included in the amount sub- 
ject to tax. 

4. (a) It shall be the duty of the agency, where the individual was employed 
at time of death or separation, to deduct and withhold from the unpaid current 
compensation and the amount due for unused annual leave earned after the 
calendar year 1950, the proper amount of FICA taxes as hereinabove set forth, 
regardless of whether the claim for “unpaid compensation” is for settlement 
by the employing agency or by the General Accounting Office. 

(b) In order that the deductions from the employee’s earnings may be readily 
identified as having been accounted for, the amount of such FICA tax with- 
holdings will be included on the current (comprehensive) payroll, or on the 
payroll control register, opposite the name of the deceased or separated employee 
and will be shown in both the ‘“Gross’’ and “‘Deductions (FICA)”’ columns, and 
the employer’s (agency’s) contribution correspondingly increased. Such amounts 
will be currently processed and included on the Employer’s Quarterly Federal 
Tax Return (Form 941). 

(c) In preparing the supporting data upon which the voucher for unpaid 
compensation due the deceased or separated employee is based, an affirmative 
statemert should be shown thereon to the effect that all necessary action has 
been taken in connection with FICA tax as required by law, and where no deduc- 
tion is currently made because prior deductions have reached the limitation 
referred to in paragraph 3, statement to that effect should be made. 

(d) The separate pay vouchers for the deceased or separated employee will 
be recorded in the administrative accounts and scheduled for payment in the 
net amount due the employee. The deductions, which are recorded on the 
next current payroll, will be included in the gross amount thereof chargeable to 
the applicable appropriation or fund involved. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


(See Advisory attached.) 
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ADVISORY 


(a) In Treasury Department unnumbered circular dated December 6, 1950, 
the rates of the employee’s tax and the employer’s tax under the Federal Insur- 
ance Contributions Act, as amended, are shown as follows: 


Em- Em- 
ployee’s ployer’s 
tar, tar, 
Calendar years: percent percen 
a et ee Eee eee eee er te 1% 14% 
alate i ia gcd as tgs cated seal net ara ieee dais 2 2 
a ee ee eg ras oon sco 24 244 
I ee es Sg eine mee See & 3 3 
ee eae I Se es ee eos ees ef 3% 3% 
. * * * * * * 


(b) “The foregoing tax rates are to be applied by each employer to the first 
$3,600 of wages paid to each employee in each calendar year. When the $3,600 
limitation has been reached, no further deduction is required to be made or 
employer tax paid with respect to such employee in the same calendar year by 
the same employer.” 

(c) It is further stated in paragraph 9 thereof with respect to Lump Sum 
Leave Payments: 

‘The employee tax under the Federal Insurance Contributions Act, as amended, 
should be deducted from pay received, subject to the limitations mentioned 
below, for lump sum leave payments for that portion of annual leave earned 
during the calendar year 1951 [and subsequent calendar years] and unused at 
the time of separation. A simple method for determining the amount of leave 
subject to the tax is to subtract from the annual leave credit of the employee 
on the date of separation [or death], the leave to the credit of such employee on 
January 1, 1951. The difference would be leave earned subsequent to January 1, 
1951, and unused on date of separation [or death], and is subject to the tax. 
The lump sum payment on leave earned prior to January 1, 1951, is not subject 
to the Federal Insurance Contributions Act taxes. In computing the tax on 
lump sum leave payments the limitation of $3,600 paid in a single calendar year 
applies. Wages previously paid in the year should be counted in determining 
the extent, if any, to which the lump sum is subject to the taxes.” ([Bracketed 
materials supplied.] 


GENERAL REGULATIONS NO. 96 
Supplement No. 7 
December 23, 1952 


ACCOUNTING FOR STATE AND TERRITORIAL INCOME TAX ON THE 
COMPENSATION OF FEDERAL EMPLOYEES UNDER THE ACT OF 
JULY 17, 1952 


1. General.—The Act of July 17, 1952, Public Law 587, Eighty-second Congress, 
66 Stat. 765, and Executive Order No. 10407, dated November 6, 1952, provide 
for withholding, for State or Territorial income tax purposes, on the compensation 
of Federal employees where the law of any State or Territory requires the collec- 
tion of a tax by imposing upon employers generally the duty of withholding sums 
from the compensation of employees and making returns of such sums to the 
authorities of such State or Territory, and an agreement has been made between 
the Secretary of the Treasury and the proper official of such State or Territory. 
(See Treasury Department Circular No. 918, dated November 21, 1952.) 

2. Recording.—The amount of tax required to be deducted and withheld from 
the salary or wages received by an employee subject to the State or Territorial 
tax will be recorded and accumulated on the Individual Pay Card, or an approved 
substitute, maintained in the name of the employee. The amount of the tax 
withheld will be entered in the column to be headed “State tax” opposite the 
applicable period, in the same manner as the withheld Federal income tax is 
entered in the space provided therefor. The amount of tax withheld will also 
be included in the Payroll Control Register and will be shown in the deduction 
portion of the Payroll Change Slip. 
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3. Accounting for State or Territorial Tax.—The aggregate of the deductions 
shown on the individual pay cards of the covered employees for each pay period 
shall be included in the gross amount of the payrolls or pay vouchers to be charged 
to the appropriations involved, and will be identified in the payroll summary as 
“State taxes.” The total amount of withheld State taxes i each pay period 
will be scheduled as a separate item on Standard Form No. 1096, Schedule of 
Voucher Deductions, for credit to account No.—X6070 (preceded by the depart- 
mental prefix), ‘Withheld State and Territorial Income Taxes” (name of depart- 
ment or agency). 

Agencies presently accounting for withheld Federal income and FICA taxes 
under approved procedures differing from that indicated above may account for 
withheld State and Territorial income taxes in accordance with such approved 
procedures. 

4. Payment of State and Territorial Taxes.—Taxes will normally be paid by 
each agency on a quarterly basis but returns and payment may be made on an 
estimated basis subject to later adjustment based on audited figures, provided 
—_ ements are made with local taxing authority. 

ayroll Forms.—Columns headed “Other” or without captions provided on 
cain ey roll forms should be appropriately designated and used for recording 
State or Territorial taxes. Agencies not using standard payroll forms may make 
such changes as are necessary to serve these purposes without prior approval of 
this Office. 
Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. $97—REVISED 
Supplement No, 2 
August 12, 1952 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION 
FREIGHT OR EXPRESS 


PICKUP AND DELIVERY SERVICES 


1. The United States Government Bill of Lading, Standard Form No. 1103, 
now provides for showing whether “pickup service at origin” and “delivery 
service at destination” was or was not performed by the Government or its agent. 

2. In certain instances tariffs covering pickup or delivery service provide for 
the assessment of charges therefor in addition to line-haul charges. Accordingly, 
where such tariff provisions are in effect, and when pickup or delivery service is 
not performed by the Government or its agent but is performed by ‘the carrier 
at the request of the shipper or consignee in connection with a LESS-THAN- 
CARLOA AD, an ANY QUANTITY, or a TRAP CAR shipment, the United States 
Government Bill of Lading and available copies should be indorsed to show that 
“Pickup,” “Delivery,” or “Trap Car Service,” as the case may be, ‘“‘was requested 
of and furnished by the railroad.’”’ (This information is to be shown in addition 
to the information presently required by the United States Government Bill of 
Lading.) Such indorsements should be signed by or for the person who ordered 
such services at origin or destination, and whenever practicable, the indorsements 
should be placed in any available space adjacent to the space presently provided 
for certification as to “pickup service at origin’ or ‘delivery service at destina- 
tion.” 

3. Inasmuch as the above is prescribed as a temporary procedure pending 
revision of the United States Government Bill of Lading, this Office will offer no 
objections if the above indorsements, when required, are imprinted on the bill 
of lading and available copies by means of rubber stamps. 


OTHER SPECIAL SERVICES 


4. When a carrier is requested to perform special services incident to the 
line-haul transportation the United States Government Bill of Lading, Standard 
Form No. 1103, shall be indorsed to show the name of the carrier upon which the 
request was made, the kind and scope of the special services ordered, and the 
fact that such services were rendered. This indorsement shall be signed by or 
for the person who ordered the special services. However, if such an indorse- 
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ment is impractical the same information may be set forth in a statement bearing 
symbol and number of covering bill of lading which shall be signed by or for the 
person who ordered the special services, and, if possible, attached to the bill of 
lading. If the bill of lading is not available, the statement shall be surrendered 
to the carrier from which the services were ordered, for transmittal to the last 
line-haul carrier and presentation in connection with the bill for line-haul trans- 
portation charges. 
Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 104—REVISED 
Supplement No. 1— Revised 
October 23, 1952 


SETTLEMENT OF ACCOUNTS OF DECEASED 
CIVILIAN OFFICERS AND EMPLOYEES 


1. Supplement No. 1 to General Regulations No. 104—Revised, dated October 
23, 1950, 30 Comp. Gen. 568, is hereby rescinded and the following standard 
forms and procedures are prescribed to facilitate the prompt settlement of the 
accounts of deceased civilian officers and employees, as contemplated by the 
act of August 3, 1950, 64 Stat. 395 (5 U. S. C. 61f-61k). 

2. The cited act provides as follows: 

(a) “That in order to facilitate the settlement of the accounts of deceased 
civilian officers and employees of the Federal Government and of the gov- 
ernment of the District of Columbia (including wholly owned and mixed- 
ownership Government corporations) all unpaid compensation due such an 
officer or employee at the time of his death shall be paid to the person or 
persons surviving at the date of death, in the following order of precedence, 
and such payment shall be a bar to recovery by any other person of amounts 
so paid: 

by “First, to the beneficiary or beneficiaries designated by the officer or 
employee in writing to receive such compensation filed with the Government 
agency in which the officer or employee was employed at the time of his 
death, and received by such agency prior to the officer’s or employee’s death; 

(c) “Second, if there be no such beneficiary, to the widow or widower of 
such officer or employee; 

(d) ‘‘Third, if there be no beneficiary or surviving spouse, to the child 
or children of such officer or employee, and descendants of deceased children, 
by representation; 

(e) “Fourth, if none of the above, to the parents of such officer or employee, 
or the survivor of them; 

(f) “Fifth, if there be none of the above, to the duly appointed legal 
representative of the estate of the deceased officer or employee, or if there 
be none, to the person or persons determined to be entitled thereto under 
the laws of the domicile of the deceased officer or employee. 

(g) ‘Sec. 2. For the purposes of this Act the term ‘unpaid compensation’ 
means the pay, salary, or allowances, or other compensation due on account 
of the services of the decedent for the Federal Government or the govern- 
ment of the District of Columbia. It shall include, but not be limited to, 
(1) all per diem in lieu of subsistence, mileage, and amounts due in reimburse- 
ment of travel expenses, including incidental and miscellaneous expenses in 
connection therewith for which reimbursement is due; (2) all allowances 
upon change of official station; (3) all quarters and cost-of-living allowances 
and overtime or premium pay; (4) amounts due for payment of cash awards 
for employees’ suggestions; (5) amounts due as refund of salary deductions 
for United States Savings bonds; (6) payment for all accumulated and cur- 
rent accrued annual or vacation leave equal to the compensation the decedent 
would have received had he remained in service until the expiration of the 
period of such annual or vacation leave; (7) the amounts of all checks drawn 
in payment of such compensation which were not delivered by the Govern- 
ment to the officer or employee during his lifetime or of any unnegotiated 
checks returned to the Government because of the death of the officer or 
employee. 
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(h) ‘“ Sec. 3. (a) Subject to such rules and regulations as may be pre- 
scribed by the Comptroller General of the United States, the employing 
agency shall cause the unpaid compensation to be paid to the beneficiaries, 
if any, designated by the officer or employee under section 1 of this Act, or, 
if none, to the widow or widower of such officer or employee. 

(i) “(b) Accounts not payable under section 3 (a) (with the exception of 
accounts of employees of the District of Columbia which shall be paid by the 
District of Columbia, and accounts of employees of wholly owned and mixed- 
ownership Government corporations which may be paid by such corpora- 
tions) shall be payable on settlement of the General Accounting Office, except 
as the Comptroller General may by regulation otherwise authorize or direct. 

(j) “Sec. 4. This Act shall not apply to any benefits, refunds, or interest 
payable under the Retirement Act applicable to the decedent’s service or 
to amounts the disposition of which is otherwise expressly prescribed by 
Federal law. 

(k) “Sec. 5. Officers and employees affected shall be notified by the 
employing agency of the provisions of this Act relative to the disposition of 
such compensation in the event no beneficiary is designated by them, and 
of their right to designate a beneficiary or beneficiaries in accordance with 
its terms if they desire a different disposition to be made thereof. Designa- 
tions so made may be changed or revoked at any time under such rules and 
regulations as may be prescribed by the Comptroller General. 

(1) “Sec. 6. This Act shall be effective one hundred and twenty days 
from the date of its enactment as of which time section 2 of the Act of De- 
cember 21, 1944 (58 Stat. 845), is repealed. 

(m) “Sec. 7. This Act shall not apply to the accounts of officers and em- 
ree of the Panama Canal and the Panama Railroad on the Isthmus of 

-anama, or to the accounts of officers and employees of the Federal land 
banks, Federal intermediate credit banks, production credit corporations, or 
the regional banks for cooperatives.” 

(n) Note. Payment of unpaid balance of salary, or other sums due de- 
ceased Senators or officers or employees of the Senate will be made in accord- 
ance with the Act of January 6, 1951, 64 Stat. 1224, (2 U.S. C. 36a). Pay- 
ment of salary and mileage due deceased members of the House of Repre- 
sentatives and delegates in Congress will be made in accordance with the 
Act of March 4, 1925, 43 Stat. 1301, (2 U. 8. C. 38). 


PRESCRIBING FORMS 


3. (a) The following standard forms which were prescribed by General Regula- 
tions No. 104—Revised, Supplement No. 1, dated October 23, 1950, are again 
prescribed without change for use in the settlement of accounts of deceased 
civilian officers and employees as contemplated by the Act cited above: 

Standard Form No. 1152_...Designation of Beneficiary, Unpaid Compen- 
sation of Deceased Civilian Employee. 

Standard Form No. 1155_..-Claim for Unpaid Compensation of Deceased 
Civilian Employee (No Designated Bene- 
ficiary or Surviving Spouse) 

(b) However, in order to clarify the information required from a designated 
beneficiary and/or a surviving spouse in making claim and to facilitate the prep- 
aration of payment vouchers, the following standard forms are hereby prescribed 
for use in lieu of the forms bearing the same titles also previously prescribed by 
the said General Regulations No. 104—Revised, Supplement No. 1: 

Standard Form No. 1153—Revised_-..-.Claim of Designated Beneficiary and/ 
or Surviving Spouse for Unpaid 
Compensation of Deceased Civil- 
ian Employee 
Standard Form No. 1154—Revised__..Public Voucher for Unpaid Com- 
»ensation Due a Deceased Civilian 
imployee 
Standard Form No. 1154a—Revised_._..Public Voucher for Unpaid Com- 
pensation Due a Deceased Civil- 
ian Employee (memorandum) 

(c) Departments and agencies will continue to use the present edition of 
Standard Forms Nos. 1153, 1154, and 1154a until existing supplies are exhausted, 
modifying the payment voucher forms (1154 and 1154a) in accordance with the 











| APPENDIX 609 


| attached specimen copy. A facsimile copy of Standard Form No. 1153—Revised, 
is also attached. The revised forms when needed will be furnished upon requisi- 
tion to the General Services Administration. 


NOTIFYING EMPLOYEES 


4. In order to carry out the provisions of the act, each agency of the Federal 
Government and of the District of Columbia affected will bring to the attention 
of its civilian employees the provisions thereof relative to the disposition of ‘‘un- 
paid compensation” in the event no beneficiary is designated by them and of their 

right to designate a beneficiary, or beneficiaries, if they desire a different disposi- 

tion to be made thereof. Also, they will be notified of their right to change or 

revoke any designation which they may make. In order to afford civilian officers 
and employees an opportunity to designate a beneficiary if they so desire, each 

agency subject to the provisions of the act, upon request therefor, will furnish 

the employee the form entitled “‘Designation of Beneficiary, Unpaid Compensa- 
tion of Deceased Civilian Employee’, Standard Form No. 1152. Agency as 
used herein generally includes any legislative, judicial, or executive department, 
independent establishment, or corporation, or the Government of the District of 
Columbia, exclusive of those organizations excepted by the act, supra, or other 
statutory enactments. (See 2 U S. C. 36a and 38.) 


} . DESIGNATING BENEFICIARY 


5. An employee may designate any person or persons as beneficiary, by ex- 
ecuting and filing Standard Form No. 1152, Designation of Beneficiary, Unpaid 
Compensation of Deceased Civilian Employee. Also, a designation previously 
made may be changed or revoked as of a later date by executing and filing an- 
other such form, after which the earlier designation may be returned to the 
employee. The designation will be filed in the particular office which authorizes 
payment of the employee’s compensation, or such other place as the head of the 
agency may direct, and unless changed or revoked, will be effective so long as his 
employment by the same agency continues. Should he resign and be reemployed, 
or be transferred to another agency, and desire the “unpaid compensation” to be 
paid to a designated beneficiary, another designation of beneficiary form must be 
executed. The Standard Form No. 1152 must be executed in duplicate and filed 
in the employing agency, where the proper officer will sign and affix the date of 
receipt in the space provided on each part, file the original, and return the dupli- 
cate to the employee. In the absence of the prescribed form, any designation, 
change or cancellation of beneficiary witnessed and filed in accordance with the 
general requirements of this regulation shall be acceptable. 


SECURING CLAIM ON EMPLOYEE’S DEATH 


6. (a) As soon as practicable after the death of a civilian employee included 
within the provisions of the act, the agency in which he or she was last employed, 
upon determining that “unpaid compensation” is due the decedent, will request 
each designated beneficiary, or if no beneficiary was designated, the surviving 
spouse, to execute a form entitled ‘‘Claim of Designated Beneficiary and/or Sur- 
viving Spouse for Unpaid Compensation of Deceased Civilian Employee”, 
Standard Form No. 1153—Revised. Where there is no designated beneficiary 
or a surviving spouse, the person or persons claiming the right to share in the 
disposition of a deceased civilian employee’s “unpaid compensation” will be re- 
quested to execute Standard Form No. 1155, Claim for Unpaid Compensation of 
Deceased Civilian Employee (No Designated Beneficiary or Surviving Spouse). 
The necessary forms will be furnished claimants by the employing agency which 
may grant such assistance as it deems necessary to insure their proper execution. 

(b) All unnegotiated United States Government checks drawn to the order of 
a decedent in payment of “unpaid compensation” as defined in the Act, whether 
pertaining to the agency where last employed or a different agency, and in the 
possession of the claimant, together with any similar undelivered checks, should 
be included in the claim. 

(c) Any other United States Government checks drawn to the order of a dece- 
dent for purposes other than “unpaid compensation” as defined by the Act, 
should be returned to the agency from which received and further instructions 
requested with respect thereto. 
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DISPOSITION OF UNNEGOTIATED AND UNDELIVERED 
CHECKS FOR “UNPAID COMPENSATION” 


7. (a) Scheduling.— 

Upon receipt of the unnegotiated United States Government checks referred to 
in paragraph 6 (b) above and other similar undelivered checks, for “unpaid com- 
pensation’’, the administrative officer will list such checks on a ‘‘Schedule of Col- 
lections’’, Standard Form No. 1044—Revised, showing for each check: (1) Date 
of Issue, (2) Check Number, (3) Name of Payee, (4) Symbol Number of Issuing 
Officer if drawn on the Treasurer, United States, or name of bank if drawn on a 
designated depositary, and (5) Amount. In the space provided for ‘“‘Fund to be 
Credited”’ will be shown the symbol of the ‘‘deposit account’’, or designation of 
other liability account used. 

(b) Endorsement of United States Government checks for deposit by disbursing 
officer to his official checking account with the Treasurer, United States.— 
(1) Drawn on Treasurer, United States.— 

The administrative officer receiving such unnegotiated checks or who has 
custody of such undelivered checks will place the following endorsement on the 
reverse side thereof: 


THIS CHECK IS NOT NEGOTIABLE BY PAYEE— 
FOR DEPOSIT TO OFFICIAL CHECKING AC- 
COUNT OF THE DISBURSING OFFICER NAMED 
BELOW (AS DIRECTED BY THE COMPTROLLER 
GENERAL, UNITED STATES, IN GENERAL REG- 


ULATIONS NO. 104—REVISED, SUPPLEMENT NO 
1—REVISED, DATED OCTOBER 23, 1952). 


Disbursing Officer’s symbol Dishursing Officer’s name 





(2) Drawn on designated depositary banks— 

Unnegotiated and undelivered United States Government checks drawn on 
designated depositary banks may be endorsed either as provided for checks drawn 
on the Treasurer, United States, or such other endorsement as may be required 
by the drawee bank if the checks are not more than one full fiscal year old. (See 
General Regulations No. 91—Second Revision, paragraph 6 (26 Comp. Gen. 970).) 

(c) Endorsement of United States Government checks for deposit by disbursing 
officer to his official checking account with a designated depositary bank— 
(1) Drawn on Treasurer, United States— 

Unnegotiated and undelivered United States Government checks drawn on the 

Treasurer, United States, will be endorsed as hereinabove described. 
(2) Drawn on designated depositary banks— 

Those official checks drawn on designated depositary banks may be processed 
either by endorsement acceptable to the bank, or if issued by the depositing 
agency, may be restored to the checking account against which drawn, with 
corresponding credit to an appropriate liability account, in either instance. 

(d) Transmitting to disbursing officer— 

The endorsed checks, together with the ‘‘Schedule of Collections’’ (Standard 
Form No. 1044—Revised), will be promptly transmitted to the disbursing officer 
who is to pay the “Voucher for Unpaid Compensation” (Standard Form No. 
1154—Revised) for processing in the same manner as other “deposit fund’’ col- 
lections. 

(e) Exceptional cases to General Accounting Office— 

In those cases where such checks cannot be processed under the procedures 
outlined they should be transmitted to the General Accounting Office, Claims 
Division, Washington 25, D. C., with an explanatory statement, and payment of 
the amounts of such checks to the spouse or beneficiary withheld pending receipt 
of instructions. 
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VOUCHERING THE “UNPAID COMPENSATION” 


Preparation of Voucher for ‘‘Unpaid Compensation” 


8. (a) Upon receipt of a duly executed Standard Form No. 1153—Revised or 
Standard Form No. 1155 and any unnegotiated and/or undelivered United States 
Government checks referred to in paragraph 6 (b), the agency promptly will pre- 
pare a disbursement voucher for the amount of the “‘unpaid compensation” due 
the deceased civilian employee, using ‘‘Public Voucher for Unpaid Compensation 
Due a Deceased Civilian Employee”, Standard Form No. 1154—Revised, and 
Standard Form No. 1154a—Revised (memorandum copy), which are prescribed 
for this purpose. 

(b) On the reverse side of the payment voucher (Standard Form No. 1154— 
Revised) will be shown in the spaces provided the amounts of the several elements 
of “unpaid compensation” which are developed as hereinafter indicated in para- 
graph 9, the forms described therein being used as subvouchers. Each of the 
said forms used should be signed by a designated approving officer and show the 
amount chargeable to the applicable appropriations and/or fund. 

(c) Spaces are also provided for showing the amount of outstanding travel 
advances for which the deceased employee is accountable and such amounts will 
be deducted from the total of the amount(s) otherwise due. 

(d) Items of ‘‘unpaid compensation” known to be due may be vouchered with- 
out regard to other items considered doubtful or requiring additional information. 
In such cases the supplemental vouchers should contain a citation to the vouch- 
er(s) covering the previous payment or payments, such citation being shown in 
the spaces provided on the reverse side of Standard Form No. 1154—Revised and 
1154a—Revised. 

(e) The gross amount chargeable to appropriation(s) and fund(s), including 
‘“‘deposit”’ funds, and the net amount due the claimant(s) will be brought forward 
to the face of the payment voucher (Standard Form No. 1154—Revised and 
1154a—Revised) and shown in the spaces provided. In the space provided for 
“Accounting Classification’”’ will be shown the distribution of the gross amount 
chargeable to the appropriation(s) and/or fund(s) applicable. 

(f) The voucher will be otherwise completed, recorded, certified by the desig- 
nated certifying officer, and either scheduled to the disbursing officer for payment 
or transmitted to the General Accounting Office, Washington, D. C. (See pars. 12 
and 13 hereof.) 

(g) While the use of certain standard forms as subvouchers in support of the 
payment voucher is hereinafter indicated and appears desirable, there will be no 
objection to the development of the details of ‘‘unpaid compensation” on other 
forms used by the paying agencies (Government-owned corporations, etc.) for 


determining the amounts due their deceased employees for similar elements of 
compensation. 


Preparation of Subvouchers in Support of Payment Voucher 
(Standard Form No. 1154— Revised and No. 1154a— Revised) 


9. (a) Payroll for Personal Services.—Standard Form No. 1128—Revised. On 
the reverse of this form will be shown the name of the deceased employee and in 
the appropriate columns the gross earnings, deductions, and net amount due for 
all personal services which have not been included in any prior payroll. Addi- 
tional items to be shown on this form will be the value of unused annual leave and 
amounts due for overtime and premium pay. 

(1) In those cases where the decedent was subject to the provisions of the 
Federal Insurance Contributions Act (53 Stat. 1387) his social security number 
should be shown beneath his name. 

(2) The Bureau of Internal Revenue has ruled in A. and C. Mimeograph No. 
5859, of April 28, 1945, that no withholding should be made for income tax from 
the unpaid salary and lump sum leave payment due a decedent. 

(3) However, if the deceased civilian employee of the agency is subject to the 
provisions of the Civil Service Retirement Act, as amended, (66 Stat. 722) his 
(or her) current earnings up to and ae the date of death are subject to 
deductions for the Civil Service Retirement Fund, whereas the lump sum pay- 
ment for unused accumulated and current annual leave is not. 
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(4) If the deceased civilian employee of the agency is subject to the provisions 
of the Federal Insurance Contributions Act, as amended, such current earnings 
and the lump sum payment for unused annual leave earned after the calendar 
year 1950 are subject to FICA tax. (See General Regulations No. 96, Supple- 
ment No. 6, dated September 9, 1952 (32 Comp. Gen. 604).) 

(5) The deductions for the Civil Service Retirement and Disability Fund, 
FICA taxes, etc., shown for the purpose of determining the net amount due, will 
also be included and accounted for on the next regular payroll of the employing 
agency as Gross Amount Earned and Deductions. (See General Regulations No. 
96, Supplement No. 6, dated September 9, 1952 (32 Comp. Gen. 604).) 

(6) In those instances where the deceased employee is subject to the provisions 
of the Federal Insurance Contributions Act, as amended, and no FICA tax 
deductions are currently made from his unpaid compensation because the required 
amount for the calendar year has been deducted on previous payrolls of the 
agency, the administrative officer should so state on the subvoucher. (Standard 
Form No. 1128 or other appropriate form.) 

(7) No current deduction will be made from the unpaid compensation of a 
deceased civilian employee for or to complete the purchase of a United States 
savings bond under the said employee’s bond purchase authorization, since such 
allotment of pay becomes void upon the death of the allotter. 

(b) Travel Voucher.—Standard Form No. 1012—Revised. On this form will be 
shown the amount of per diem or subsistence allowances and expenses incurred 
incident to official travel as contemplated by General Regulations No. 88— 
Second Revision, 30 Comp. Gen. 551. On this form may also be shown the 
amount of any authorized allowance due on account of change of official station. 

(c) Public Voucher for Purchases and Services Other Than Personal.—Standard 
Form No. 1034—Revised. On this form will be shown the amount of unpaid 
“Cash Awards” granted by the employing agency for the deceased employee’s 
meritorious suggestion(s). 

(d) Voucher for Allowances at Foreign Posts of Duty.—Standard Form No. 
1069—Revised. On this form will be shown the unpaid amount representing 
the commuted value of quarters and cost-of-living allowances which are not 
included on the Travel Voucher (Standard Form No. 1012—Revised) or any 
other prescribed form. 

(e) Public Voucher for Refunds —Standard Form No. 1047. On this form will 
be shown any unapplied balance of payroll deductions previously made at the 
direction of the deceased employee for purchase of United States savings bonds. 

(f) Schedule of Collections —Standard Form No. 1044—Revised. On this form 
will be shown the unnegotiated and/or undelivered checks drawn to the order of 
the deceased employee which are for inclusion in the settlement of the employee’s 
“unpaid compensation”. A copy of the Schedule of Collections prepared in 
accordance with paragraph 7 will suffice as a subvoucher. 

(g) Schedule of Voucher Deductions.—Standard Form No. 1096. On this form 
will be shown the balance of any outstanding travel advances the amount of 
which will constitute an item for deduction from the total of the amount other- 
wise due. 

PAYMENT DATA 


10. The Public Voucher for Unpaid Compensation Due a Deceased Civilian 
Employee (Standard Form No. 1154—Revised) provides for showing payments 
made either by check(s) drawn on the Treasurer, United States, or designated 
depositary banks, or in cash. If payment is made by check(s) drawn on a desig- 








} 


APPENDIX 613 


nated depositary bank, the name of such bank should be shown. If payment is 
made in cash, or by check drawn on a designated depositary bank located in a 
country the laws of which require that paid checks be retained by the bank, 
signature of the payee in acknowledgment of receipt of payment is required; if 
more than one payee, a receipt should be obtained for the amount paid to each 
and attached to the voucher. 


INFORMATION FOR AUDIT PURPOSES 


11. The subvouchers hereinabove described showing the detailed computations 
of the amounts due, and where applicable, Standard Form No. 1152, Designation 
of Beneficiary, Unpaid Compensation of Deceased Civilian Employee, and Stand- 
ard Form No. 1153—Revised, Claim of Designated Beneficiary and/or Surviving 
Spouse for Unpaid Compensation of Deceased Civilian Employee, should: 

(a) In those cases where a site audit of salary payment is performed by the 
General Accounting Office, be retained in the administrative office for audit 
purposes— 

(b) In those cases where an off-site audit of salary payments is performed by 
the General Accounting Office, be attached to that copy of the payment voucher 
(Standard Form No. 1154—Revised) which is used for audit purposes by the 
General Accounting Office and forwarded to such point where payroll documents 
are normally sent for audit purposes— 

(c) In those cases where settlement is to be made by the General Accounting 
Office, be attached to the original payment voucher (Standard Form No. 1154— 
Revised) and sent to the General Accounting Office, even though a site audit is 
otherwise performed— 

(d) In those cases of partial payment as provided in paragraph 8 (d), be 
attached in accordance with 11 (b) and 11 (c) above, to that copy of the first 
voucher (Standard Form No. 1154—Revised) which is used for audit or settle- 
ment purposes by the General Accounting Office unless such documents are 
retained for site audit. 


PAYING DESIGNATED BENEFICIARY OR SURVIVING SPOUSE 


12. Those vouchers covering payments of “unpaid compensation” to be made 
to designated beneficiaries, and payments to be made to a surviving spouse in 
case no designation of beneficiary has been filed—except in those cases involving 
doubtful questions of fact or law or where the payee is a minor or incompetent— 
will be scheduled to the appropriate disbursing officer for payment in the same 
manner as are other disbursement vouchers. 


SETTLEMENT BY GENERAL ACCOUNTING OFFICE OF CERTAIN CLAIMS FOR “UNPAID 
COMPENSATION” OF DECEASED CIVILIAN EMPLOYEES OF THE GOVERNMENT 


13. Vouchers covering payments of the “unpaid compensation’ of deceased 
employees to be made to persons other than those shown in paragraph 12 above— 
except in those cases which are for settlement by the District of Columbia, or 
which will be settled by the corporations—will be forwarded by the employing 
agency, together with Standard Form No. 1155, to the General Accounting 
Office, Washington 25, D. C., for settlement. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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on ae PUBLIC VOUCHER es wemarees 
by Comptroller General, FR UNPAID COMPENSATION 
—— DUE A DECEASED CIVILIAN 
EMPLOYEE plein inctiieteistiniiitis 


PAID BY 


(Department and bureau, agency, or establishment) 


~“(Location) — 


This block N OT to be used when supported by claim on Standard Form 





Names and Addresses of Payees Amount 


Net amount due as per summary on reverse hereof__...............- 








Amount of unpaid compensation due 


of the United States or the District of Columbia, who died on the.__......- day of 


Gross amount chargeable to appropriations and funds, as distributed below...............$..- 





Pursuant to authority vested in me, I certify that the items listed herein are correct and proper for payment from 
the appropriation(s) and/or fund(s) indicated below. 


(Authorized certifying officer) 
Date...... lars Title._.. 





ACCOUNTING CLASSIFICATION 
(Appropriation Symbol must be shown; other classification optional) 


Paid to the payee(s) named hereon by check No 











Treasurer, U. S., or on...................------ccecccee 3 OF Dy cash in the amount of $ 
(Name of bank) 


* If payment is made in cash or by check on a designated depositary located in a country the laws of which 
require that paid checks be retained by the bank, signature of the payee in acknowledgement of receipt of 


payment is required. If more than one payee, a receipt should be obtained for the amount paid to each 
and attached to the voucher. 
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Summary of “unpaid compensation” of the deceased civilian employee named on the face of this public 


voucher: 
Salary or pay for which checks have not been issued 
Reimbursement for travel expenses 


Allowances 


Cash awards for employees’ suggestions 


Unnegotiated checks drawn in payment of such compensation and deposited 


Amount 
nents’ Dalene on G...B, Garten Ra® DG iin cc itieestcciwesnccsctecchsasousdetets) shbicisvies 
Total chargeable to appropriations, special funds, ete................-...-.-----.------- ae 3 
Less Amounts Deducted or Withheld: 
I ihc itintitntitenniisiniiabnsinnigitsinammannt, tiuiatndents 
IID, 2s ciliate cialininiiiin ta Gistaieiendyhibiajasaieainaaeueadienpestneanunbniaioadiannat — 
PREVIOUS PARTIAL PAYMENTS OF ““UNPAID COMPENSATION” 
“(D. 0." ~""( Date paid) "Disbursing Oficery DO 
V Ye Symbol) 
fo.) 
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Standard Form No. 1153-Revised 
Form prescribed b 
Comptroller General, 
October 23, 1952 
(Gen. Reg. No. 104; Supp. No. 1) 


CLAIM OF DESIGNATED BENEFICIARY AND/OR SURVIVING SPOUSE FOR 
UNPAID COMPENSATION OF DECEASED CIVILIAN EMPLOYEE 


, hereby make claim for the amount of Unpaid Compensation due from the 
’ (Type or print name) 
United States or the District of Columbia in the case of , who died on the .... day of 
(Name of decedent) 
, 19...., while employed by 
(Department and bureau, agency, or establishment) 

2. Do you certify that to the best of your knowledge and belief you are the person designated by the 
decedent to receive the ‘UNPAID COMPENSATION” due at his death, as evidenced by a DESIGNA- 
TION OF BENEFICIARY on file in the agency in which last employed ? If you are 
a@ minor, state your age 

3. Do you certify that you were married to the decedent and to the best of your knowledge and belief that 
the marriage was not dissolved prior to the death of the employee? 


Sign this form in the space provided below for claimant’s signature, have your signature witnessed by two 
persons well acquainted with you, and forward the completed form to the Government agency in which 
the deceased was employed at time of death. 


FINES, PENALTIES, AND FORFEITURES ARE IMPOSED BY LAW FOR THE MAKING OF FALSE OR FRAUDULENT CLAIMS 
AGAINST THE UNITED STATES OR THE MAKING OF FALSE STATEMENTS IN CONNECTION THEREWITH. 


(Address of claimant) 








TWO WITNESSES ARE REQUIRED 
We certify that we are well acquainted with the above 


claimant was affized in our presence. 


All Federal checks in the possession of the claimant, drawn to the order of the decedent in payment of 
“unpaid compensation” should accompany this claim. 


GENERAL REGULATIONS NO. 105—REVISED 
April 9, 1953 


RECORDATION AND PAYMENT OF ALLOWANCES UNDER STANDARD- 
IZED REGULATIONS (GOVERNMENT CIVILIANS—FOREIGN AREAS) 


1. In order to provide a uniform method for recording the authorizations of 
allowances to civilian officers and employees of the Federal Government who 
are citizens of the United States of America permanently stationed at foreign 
posts of duty, as provided by statute and regulations issued pursuant thereto, 
the following standard form is hereby prescribed for use as the grant and schedule 
of allowances, or as the schedule of allowances otherwise granted: 

Standard Form No. 1160_...Grant and/or Schedule of Foreign Allowances 
for Temporary Lodging, Quarters, Post, 
Transfer, and Separation. 

2. For use in vouchering the amounts claimed for allowances authorized to be 
paid separately from compensation, the following standard forms are hereby 
prescribed: 

Standard Form No. 1069—Rev Voucher for Allowances at Foreign 
Posts of Duty 
Standard Form No. 1069a—Rev.....Voucher for Allowances at Foreign 
Posts of Duty (Memorandum). 
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Where alternate procedures have previously been approved by this Office, such 
as the payroll procedures for the Department of State and the regional offices 
of the Veterans’ Administration, such procedures and the related approved forms 
may be used in lieu of Standard Form No. 1069—Revised. 

3. The use of the forms herein prescribed is subject to the provisions of the 
appropriation acts in force during the fiscal year for which the allowances are 
authorized. 

4. Each agency having United States civilian personnel permanently stationed 
at foreign posts must submit annually Standard Form No. 1160 granting allow- 
ances for the ensuing year or scheduling the allowances otherwise granted. The 
original certified form shall be forwarded to the Division of Audits, General 
Accounting Office. Washington 25, D. C., except where it is authorized that 
the documents be retained at the site. A carbon copy of the form is to be for- 
warded to the Allowances Staff, Department of State, Washington 25, D. C. 
Those agencies deriving authority to grant allowances from annual legislation 
shall make the annual submission as of the beginning of the first pay period fol- 
lowing June 30. Agencies deriving authority to grant allowances from the 
Foreign Service Act of 1946 (60 Stat. 999) or other permanent legislation may, if 
desired, make the annual submission as of the beginning of the first pay period 
following September 30. Regardless of the time of submission, agencies will be 
required to submit supplemental Standard Forms No. 1160 whenever new allow- 
ances are granted or established allowances are revised or terminated. Submis- 
sion of supplemental forms for this purpose shall be not later than the end of the 
pay period during which the actions were effected. 

5. Standard Forms Nos. 1069—Revised and 1069a—Revised will be used to 
voucher all allowance payments made separately from compensation except 
transfer and representation allowance payments which, when authorized by 
law for the agency concerned, will be made on Standard Forms Nos. 1012— 
Revised and 1146—Revised, respectively, as heretofore. 

6. No additional supply of the present Standard Forms Nos. 1069—Revised 
and 1069a—Revised will be printed, but the supply now on hand in the various 
agencies, including those forms in stock at the Federal Supply Service, may be 
used until exhausted under the provisions of circular letter B—45107 dated Jan- 
uary 4, 1949 (28 Comp. Gen. 744). 

7. Standard Form No. 1160 will be used as soon as a supply is available in 
lieu of any other forms presently being used for the same purpose, but in no 
event later than July 1, 1953. 

8. General Regulations No. 105, dated March 8, 1946 (25 Comp. Gen. 956), is 
hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 115—REVISED 
September 18, 1952 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURE FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDITS 


1. Purpose.—These regulations prescribe a standard voucher and schedule of 
payments form, establish procedures in connection with its use, and establish 
minimum requirements governing the retention of accounting documents at the 
locations where accounts and other records are normally kept. 

2. Applicability—These regulations are applicable to all agencies using the 
disbursing facilities of the Division of Disbursement, Treasury Department, and 
by specific approval in individual cases, may be extended in whole or in part to 
other agencies of the Federal Government. 

3. Prescribed Forms.—(a) The following Standard Forms, facsimile copies of 
which are attached, are hereby prescribed: 

Standard Form No. 1166,.... Voucher and Schedule of Payments (original— 


white). 

Standard Form No. 1166a,_..Voucher and Schedule of Payments—Memo- 
randum (copy—yellow). 

Standard Form No. 1167,....Voucher and Schedule of Payments—Con- 
tinuation Sheet (original—white). 
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Standard Form No. 1167a,...Voucher and Schedule of Payments—Con- 
tinuation Sheet—Memorandum (copy— 
yellow). 

(b) The use of Standard Form No. 1167—Continuation Sheet is optional but 
where used the number of items listed for payment on one voucher schedule 
ordinarily will be limited to 50 or less. Certain types of transactions may war- 
rant increasing this number provided that concurrence is obtained from the Chief 
Disbursing Officer, Division of Disbursement, Treasury Department, and the 
Division of Audits, General Accounting Office. Except where only one basic 
voucher is involved the basic vouchers and other supporting attachments to one 
voucher schedule should not exceed two inches in thickness. 

(c) Standard Form No. 1166 will replace Standard Form No. 1064—Schedule 
of Disbursements and, after exhaustion of existing stocks, will replace all other 
voucher schedule forms previously approved, except certain special combined 
voucher and schedule forms approved for specific types of transactions or needs 
peculiar to individual agencies. 

(d) Standard Forms Nos. 1166 and 1167 may be overprinted or specially 
ordered in assembled sets. However, forms departing from the prescribed 
arrangement of information or spacing must be assigned a departmental form 
number and have prior approval of the Comptroller General. 

4. General Procedures.—(a) In lieu of transmitting the individual disbursement 
vouchers to the disbursing officer, each basic voucher (Standard Forms Nos. 
1012—Revised, 1034—Revised, 1113, and others) will be listed on a Voucher 
and Schedule of Payments. Except in unusual circumstances, each voucher 
schedule page should list the greatest number of items which normal spacing 
requirements will permit. After certification by an authorized certifying officer 
the original voucher schedule and the necessary copies thereof will be transmitted 
to the disbursing officer. Basic vouchers will be retained by the agency for dis- 
position as described in subsequent paragraphs of this regulation. 

(b) Basic vouchers should be sorted into five general classifications for process- 
ing on separate voucher schedules as follows: 

1. Public vouchers for transportation charges (Standard Form No. 1113). 

2. Payroll vouchers. 

3. Travel vouchers. 

4. Vouchers payable in foreign currencies. 

5. All others. 

In cases where an administrative agency estimates that the daily average 
number of basic travel vouchers (Standard Form No. 1012—Revised) to be 
processed at a scheduling point will be six or less, such vouchers need not be 
listed on a separate voucher schedule but may be included with those classified 
as “all others’. (See also General Regulations No. 88—Second Revision, dated 
November 7, 1950, 30 Comp. Gen. 551.) 

’  (c) Each voucher schedule must be certified by an authorized certifying officer 
but it is not required that individual basic vouchers be so certified. 

(d) When a properly certified invoice is received from a vendor it will not be 
necessary for the agency to prepare a Standard Form No. 1034—Revised. In 
such instances the invoice becomes the basic voucher and will be assigned a 
bureau number in the same manner as other basic vouchers. When invoices are 
used as basic vouchers there must be shown all pertinent information normally 
required to be furnished on Standard Form No. 1034—Revised. (The provisions 
of this paragraph do not apply to vouchers for transportation services.) 

(e) Each basic voucher and related voucher schedule must be cross-referenced 
by agency or bureau identification numbers in a manner which will enable posi- 
tive association of one with the other. With respect to transportation vouchers, 
it is necessary that each Standard Form No. 1113 be given a separate bureau 
voucher number but it is not required that the bureau schedule number be re- 
corded on the Form No. 1113. Agencies which follow the practice of using the 
schedule number as the basic voucher number should assign a separate letter 
suffix to each Standard Form No. 1113. In cases where two or more vouchers 
for one carrier are combined into one amount for payment purposes the bureau 
voucher number of each Standard Form No. 1113 must be listed separately in 
the bureau voucher number column of the voucher schedule. The space pro- 
vided on transportation vouchers (Standard Form No. 1113) titled ““Vou. No. 
——”’ shall be used only for the disbursing officer’s voucher number as reflected 
on the accomplished copy of the related voucher schedule. Also, the “Paid By” 
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block shall reflect only the name or symbol of the disbursing officer and the period 
of account in which payment was made. 

(f) When accounts between Government agencies are settled without check 
issuance through the use of Standard Form No. 1081—Revised, basic vouchers 
(Standard Form No. 1080, approved invoices, etc.), which support the Standard 
Form No. 1081, will not be transmitted to the disbursing officer but will be re- 
tained by the billed agency for handling in the same manner as basic vouchers 
which support disbursement voucher schedules. (The provisions of this para- 
graph amend paragraph 6E of Accounting Systems Memorandum No. 9—Second 
Revision, 30 Comp. Gen. 607.) 

(g) Invoices or other billing documents received from Government agencies 
which are to be paid by check (see optional procedures— Accounting Systems 
Memorandum No. 9—Second Revision, par. 6C) will be listed for payment on a 
Voucher and Schedule of Payments and otherwise processed as if payment were 
being made to a non-Government creditor. When the billing agency submits its 
own approved form of invoice or billing document, Standard Form No. 1080 need 
not be prepared but one copy of the invoice or billing document should accom- 
pany the voucher schedule to be transmitted by the disbursing officer with the 
check for payment identification purposes. In such cases the original invoice or 
billing document is the basic voucher and becomes a part of the accounting docu- 
mentation for the related period of account. 

(h) Attention is directed to General Regulations No. 50—Revised, Supp. No. 
1, dated February 26, 1951 (30 Comp. Gen. 536) which prescribes special pro- 
cedures with respect to payment of certificates of settlement issued by the General 
General Accounting Office. After return by the disbursing officer of the original 
voucher schedule the agency will attach thereto a copy of the related certificate 
of settlement. 

(i) The daily return by disbursing officers of original voucher schedules, as 
prescribed in paragraphs 5 (a) and 5 (b) of this regulation, is hereby extended -to 
include daily return of the originals of all other schedules (Standard Forms Nos. 
1044—-Revised, 1081—Revised, 1097—Revised, 1159, etc.) including the credit 
copies of schedules where two accounts current are affected. 

5. Preparation of the Voucher and Schedule of Payments.—(a) Under central 
audit procedures Standard Form No. 1166 (and 1167) will be prepared in an 
original and at least three memorandum copies. The original and two memo- 
randum copies of the form will be forwarded to the disbursing officer, one copy 
of which will be retained by the disbursing officer and the other will be accomplished 
and returned immediately to the office of origin for agency use. The original 
will be returned with the accomplished copy in cases where the office of origin is 
to receive the account current, otherwise the original will be forwarded with the 
account current. The third copy is provided for subsequent forwarding to the 
General Accounting Office with the original and related basic vouchers. 

(b) Under comprehensive or site audit procedures Standard Form No. 1166 
(and No. 1167) will be prepared in an original and at least two memorandum 
copies. The original and one memorandum copy will be forwarded to the dis- 
bursing officer. The copy will be retained by the disbursing officer and the 
original will be accomplished and immediately returned after checks have been 
drawn. In cases where an accomplished copy in addition to the original is 
required for agency purposes the forms (Nos. 1166 and 1167) should be submitted 
to the disbursing office in an original and two memorandum copies. 

(c) Spaces are provided on Standard Form No. 1166 for the disbursing officer’s 
voucher number, a “Paid By” block, and the disbursing officer’s check number. 
This data will be supplied by the disbursing officer. All other information, includ- 
ing name of the department (unless printed on the form) and disbursing officer’s 
symbol, will be recorded at the time the basic vouchers are listed on the voucher 
schedule. 

(d) Amounts shown in the “Amount” column should appear on the same line 
as the payee’s name and must be recorded in the exact amount for which a check 
is to be drawn. The “Total” of the amount column must include items listed on 
continuation sheets and agree with the aggregate of amounts classified by appro- 
priation or fund in the “Appropriation Summary” block of Form No. 1166. 

(e) When the payee of an approved basic voucher is not to receive the gross 
amount thereof and a separate check must be drawn or a transfer made by the 
disbursing officer for the amount or amounts of the voucher deduction, a Standard 
Form No. 1096 will be prepared in accordance with established procedures. If 
voucher deductions are made from more than one of the basic vouchers listed on a 
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voucher schedule the deductions will be recorded individually on a single Standard 
Form No. 1096. Net amounts payable to each payee will be recorded in the 
“Amount” column of the voucher schedule and the notation ‘Paid in the amount 
of $ , see S. F. 1096 No. ____” should be entered on the basic voucher. 
The combined amount of the deductions, as reflected on the Standard Form No. 
1096, will be recorded as a one-line entry in the “Amount” column on the last 
line of the voucher schedule as follows: 


(f) Payroll vouchers will be listed in the net amount on the voucher schedule 
opposite the notation ‘Payroll for period ” or other appro- 
priate description. More than one payroll may be listed on a voucher schedule 
but usually only one Form No. 1096 should be prepared to cover all rolls so 
listed. The gross amount of each type of deduction (retirement, withholding 
tax, bonds, etc.) should be shown on the Standard Form No. 1096, such deductions 
to be totaled and recorded as a one-line entry on the voucher schedule as follows: 


Treasurer of the U. S. as per attached S. F. No. 1096 No. 
$XXXXX 


A separate Standard Form No. 1096 and an additional one-line entry on the 
voucher schedule will be required in those unusual cases such as deductions repre- 
senting repayments to the Civil Service Retirement and Disability Fund Appro- 
priation Account effected by the agency at the specific request of the Civil Service 
Commission. When payrolls and related deductions are scheduled as indicated 
in this paragraph, preparation of Standard Form No. 1128—Revised—Pay Roll 
for Personal Services, Payroll Certification and Summary is not necessary. 

(g) In those cases where voucher deductions for credit to available special and 
trust funds receipts are recorded on Standard Form No. 1159 (in lieu of Standard 
Form No. 1096) the total amount of deductions will be shown on the related 
voucher schedule in a manner similar to that prescribed for Standard Form No. 
1096 deductions. 

(h) In order to assure proper check identification tear-off slips provided by 
carriers and some utility companies should always accompany the related voucher 
schedule for enclosure with the check drawn by the disbursing officer. If more 
than one payment is due one payee the items will be added and listed as a single 

ayment on the voucher schedule in which cases the related tear-off slips should 
cS stapled together. Basic transportation vouchers (Standard Form No. 1113), 
the individual amounts of which are added and listed as a single payment on the 
voucher schedule, must be assigned individual bureau numbers (or identified 
individually by suffix letters). In all cases where the amounts of basic vouchers 
are combined into a single payment, it is desirable that an adding machine tape 
or facing sheet listing the individual amounts be attached to the related group of 
basic vouchers. 


(t) When tear-off slips are not furnished the handling and enclosing of invoice 
copies may be avoided if each agency will solicit the cooperation of vendors and, 
by prearrangement with such payees, have payments identified on the face of 
related checks. If each invoice received bears a vendor’s identification number, 
such numbers and the agency’s initials, or other agreed upon identification, may 
be recorded below the name and address of the payee on the voucher schedule 
from which it will be reproduced by the disbursing officer on the check as follows: 


XYZ Company 
1581 Vine Street 
Washington, D. C. 

F. C. A. Inv. #1856; 1858; 1920 


A maximum of 6 inches of linear writing space (i. e., two 3-inch lines) below the 
three lines required for name and address of the payee is available for check identi- 
fication information. This method of check identification should not be adopted 
unti) after an agreement is reached by the agency and vendors or payees concerning 
the exact references required on the check. In the absence of such agreement 
check identification information will not be shown on the voucher schedule and 
enclosures of the type heretofore used for check identification should continue to 
be forwarded to the disbursing officer with the related voucher schedules. In all 
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cases where only one check is to be drawn in payment of more than one basic 
voucher, the individual basic voucher numbers must be clearly indicated in the 
bureau voucher number column of the voucher schedule. 

(j) Under the provisions of paragraph No. 7 of General Regulations No. 88— 
Second Revision (30 Comp. Gen. 551), a Standard Form No. 1034—Revised, 
is prepared in connection with each travel advance. Inasmuch as this form is not 
required for disbursing purposes, its preparation hereafter will be optional with 
each agency. In instances where it is elected not to prepare a Standard Form 
No. 1034—Revised, for travel advances, an abbreviation of the notation ‘‘Travel 
Advance per Authorization No. _..._----- , Dated 
be recorded in the bureau voucher number column of the voucher schedule. 
When this procedure is followed by agencies whose accounts are forwarded to 
the General Accounting Office for central audit the travel advance item on the 
voucher schedule will not be supported by a basic voucher but a copy of the 
travel authorization must accompany the account unless a copy thereof has 
previously been forwarded. This procedure in no manner changes requirements 
with respect to the approval and maintenance of Standard Form No. 1038— 
Revised, Application and Account for Advance of Funds. 

(k) The total amount chargeable to each appropriation or fund must be shown 
on the same line as the symbol in the summary block of the voucher schedule. It 
is not required that amounts charged to limitations or allotments be shown but, 
if needed for administrative purposes, the information should be shown in the 
summary block as follows: 


7523901 $1,020.00 
(.001—$582.00) 
(.002— 438.00) 
7530271 250.00 
7530272 400.00 


$1,670.00 


(2) As a general rule the disbursing officer will draw checks directly from 
information recorded on the voucher schedule. Consequently, except as provided 
in the following paragraphs 5 (m) and 5 (n), no information should be shown in 
the name and address space (col. 2) unless such information is to be shown on 
the face of the check. Long addresses should be avoided unless necessary for 
— identification. For example, a check to be mailed to the Government 

rinting Office (or any other Government agency) at Washington 25, D. C., does 
not require a street address and certain words in addresses, particularly state 
names, may be abbreviated. 

(m) Checks for payrolls and certain other types of pay lists are not drawn from 
the voucher schedule. In these cases any posting or other information required 
for agency purposes may be shown in the name and address column of the voucher 
schedule provided that in each case the net amount of each roll and the total 
amount of each related Standard Form No. 1096 (or Standard Form 1159) be 
recorded in the amount column as prescribed in paragraphs 5 (e) and 5 (f) of this 
regulation. 

(n) When disbursements are to be made in a foreign currency such payments 
should be clearly identified on the related voucher schedule by recording the 
notation “Payable in (name of currency)” in column 2 of 
the form before listing the names and addresses of payees. The individual 
amounts due, expressed in the foreign currency, should also be recorded in column 
2 opposite the appropriate payee and adjacent to but not in the amount column 
(column 3). United States dollar equivalents will be inserted in column 3 and 
in the appropriation summary block by the disbursing officer. 

6. Procedures Applying Only to Agencies Under Central Audit.—(a) The third 
memorandum copy of the voucher schedule will remain with related basic vouchers 
pending return of an accomplished copy from the disbursing officer. The dis- 
bursing officer’s voucher number and period of account will then be transcribed 
to the temporarily retained copy. When the returned original voucher schedule 
has served administrative requirements it will be securely attached to and on 
top of the related basic vouchers and the third copy will be inserted but not 
bound immediately below the original. All types of basic vouchers other than 
transportation vouchers (Standard Form No. 1113) should be attached by staples, 
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Acco fasteners or similar permanent fastening devices to the related voucher 
schedule. The audit of transportation vouchers will be facilitated if these basic 
vouchers are attached to the related voucher schedule in a manner which will 
enable easy separation of the individual basic vouchers during the audit process. 

(6) Each month, after the disbursing officer’s account current has been recon- 
ciled and approved by the agency, the account current, the original voucher 
schedules and basic vouchers with the third carbon copy of the voucher schedules 
and originals of all other types of documents which support the account current 
will be forwarded to the General Accounting Office, Division of Audits, Exami- 
nation and Settlement Branch, Washington 25, D. C. Voucher schedules should 
be arranged by D. O. voucher number with those covering transportation vouchers 
(Standard Form No. 1113) segregated from other types of payments. It should 
be noted that, when used, original voucher certification sheets are defined as 
basic vouchers and will be transmitted with the related voucher schedules but 
addressographed check lists or other money listings are not to be so transmitted. 
(See Circular Letter of the Comptroller General to the Heads of Departments 
and Agencies, B—103069, dated August 6, 1951.) 

(c) Packages forwarded to the General Accounting Office should be identified 
on the cover or container as follows: 


From: Name and address of Bureau 
Period of account 
Disbursing officer’s symbol 
Package Number 


A transmittal advice indicating the following information should be enclosed in 
package number one: (1) Name of department and bureau or sub-division thereof; 
(2) number of packages in the shipment; (3) name and symbol of disbursing 
officer; (4) accounting period; (5) identification of documents to be received from 
other sources if shipment is not a complete account (i. e. account current and all 
supporting documents) ; and (6) name and address of person to whom questions 
concerning missing documents should be addressed. 

7. Procedures Applicable Only to Agencies or Offices Assigned for Comprehensive 
or Site Audit at the Location where Books of Account are Maintained.—(a) Effective 
as of the beginning date of the first audit period all vouchers, contracts, schedules, 
accounts current and other related supporting documents will be retained by the 
agency at the location where the related books and records are kept. With the 
exception of basic vouchers covering transportation services and supporting 
documents, all records of financial transactions relating to fiscal years for which 
the audit has not been completed and records relating to the latest fiscal year 
for which the audit has been completed, will be retained by the agency for use 
in connection with any current audit and until the records have served all agency 
administrative requirements. In all cases it is required that there be retained 
at all times a minimum of two complete fiscal years’ records. 

(b) Each agency should submit to the Comptroller General for approval an 
overall fiscal records program under which documents no longer required for 
audit or administrative purposes will be transferred in an orderly manner to 
Federal Records Centers operated by the General Services Administration. The 
General Accounting Office will furnish administrative agencies with written 
notification upon completion of audit. Managers of the regional audit offices 
of the General Accounting Office will approve requests of agencies for transfes 
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of fiscal records located in their regions, consistent with the approved overall 
fiscal records program of the agencies and subject to the written notification of 
completion of audit. 

(c) Voucher schedules and supporting basic documents covering transportation 
services will be forwarded to the General Accounting Office, Division of Audits, 
Examination and Settlement Branch, Washington 25, D. C., on a fiscal year 
basis unless the agency is advised otherwise. 

d) 1, The original of all contracts with common carriers of all types for line- 
haul freight or passenger transportation services, including passenger charter 
agreements but excluding contracts for local storage, drayage and hauling, shall 
be transmitted promptly to the General Accounting Office, Transportation Divi- 
sion, Washington 25, D. C. 

2.’ For all numbered disbursement contracts in amounts of $2,00C or more 
(exclusive of single payment contracts not exceeding $20,000, loan contract or 
agreements, and contracts with common carriers) there will be furnished by each 
department or agency a 3 x 5 contract index card, G.A.O. Form 197. This will 
apply to all contracts entered into effective with the date on which the agency, 
bureau, branch or segment thereof has been advised to retain all documents at 
the site. The cards will be forwarded to the General Accounting Office, Division 
of Audits, Civil Audit Branch, Washington 25, D. C. 

3. Should there be a change in contractor’s name or in location where original 
contract is retained, or should a contract under $2,000 be increased by supplement 
or change order to an amount of $2,000 or more, an index card bearing the addi- 
tional information will be promptly executed and forwarded as above. 

4. The information to be furnished is as follows: (1) name of contractor; 
(2) address of contractor; (3) location where original contract is retained; (4) 
contract number; (5) date of contract; (6) estimated cost; (7) estimated completion 
date; (8) commodity, service or purpose; (9) department, agency, bureau, etc. 

5. Each department or agency is requested to make requisition upon the Chief 
Clerk, General Accounting Office, for a supply of the contract index cards herein 
prescribed. 

(e) It will be necessary that certain of the retained records be made available 
to accredited representatives of the Comptroller General or be forwarded to the 
General Accounting Office from time to time upon request of this Office for use 
in the performance of its authorized functions, including investigation of financial 
transactions, the settlement of accounts and claims, the rendering of decisions, 
consideration of cases under litigation, or other matters. 

(f) Any expense incident to the transportation of the records, as well as to 
their servicing, retention, and maintenance while in the agency custody will be 
borne by the agency. 

(g) In order to prevent possible duplicate scheduling and payment of retained 
vouchers each basic voucher or invoice should be punched or stamped with an 
appropriate legend at the time the related voucher schedule is certified for 
payment. 

8. Effective Date-—These regulations rescind General Regulations No. 115, 
dated January 29, 1952 (31 Comp. Gen. 760), and are effective immediately. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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Standard Form No. 1166 
Form prescribed b 
Comptroller Genera:, U. 8. 

ptember 18, 1952 
(Gen. Reg. No. 115) 


VOUCHER AND SCHEDULE OF PAYMENTS 


(Department or establishment) 


D. 0. Voucher No 
Location of transmitting office Station No. Bu. Schedule No 


Appropriation Summary: (symbol and amount) ‘PAID BY 


Bureau Voucher No. epee roa gaa Amount D. 0. Check No. 


identification , 
() (2) (3) (4) 


Pursuant to authority vested in me, I 
certify that the items listed herein are correct | Grand total 


= oy ot > eee from the appropria- 
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Standard Form No. 1167 


Comptrotter General, U. 8, 


ptember 18, 1952 
(Gen, Reg. No. 115) 


VOUCHER AND SCHEDULE OF PAYMENTS 


(Continuation Sheet) 


Bureau or office 


Location of transmitting office | Station No. | D. 0. Symbol 


@) (2) 


Payee, and if necessary, address, 
Bureau Voucher No. invoice number or other 
identification 


GENERAL REGULATIONS NO. 115—REVISED 
Supplement No. 1 
January 26, 1953 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURE FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDITS 


1. Purpose-—The purpose of this supplement is to: 

(a) authorize an optional procedure under which payroll deductions for retire- 
ment, taxes and bonds may be made without the pereeestion of a Schedule of 
Voucher Deductions (Standard Form No. 1096—Revised), 

(b) rescind the requirement that agencies or offices assigned for comprehensive 
or site audit prepare and forward contract index cards (Form No. GAO 197) to the 
General Accounting Office, and 

(c) to establish a uniform procedure for filing of Notices of Exception (Standard 
Form No. 1100—Revised) and inquiries relative to the propriety of a voucher 
transaction. 

2. Payroll Deductions—(a) A Standard Form No. 1096 will not be required fo: 
retirement, withheld taxes (State or Federal), or bond deductions when the 
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payroll(s) and gross amount of each type of deduction are recorded on the voucher 
schedule as illustrated: 


Nam and address column 


Net Payroll for period 
Treasurer of the U. S_..........-.-. 


Income 
FICA Employees. 
FICA Employers... 
12X6050.100. 


When this procedure is followed one additional copy of the voucher schedule 
clearly stamped or otherwise identified by the legend ‘‘Voucher Deductions— 
D. O. Copy’? must accompany the original and other copy (or copies) otherwise 
forwarded to the disbursing officer. 

(b) A pilot test of this authorized procedure indicates that savings will be 
effected by its adoption in all agencies. In the event that unusual operating 
procedures or other conditions within a particular agency would make its adoption 
impractical, it is requested that a letter to that effect be addressed to the Account- 
ing Systems Division of this Office in order that our information may be complete. 

3. Elimination of Contract Index Card Form GAO 197.—The requirements of 
sub-paragraphs No. 7 (d) 2, 7 (d) 3, 7 (d) 4, and 7 (d) 5 of General Regulations 
No. 115—Revised, 32 Comp. Gen. 617, pertaining to the preparation and sub- 
mission of contract index cards, are hereby rescinded. 

4. Filing of Notices of Exception and Inquiries Regarding Voucher Transac- 
tions.—Upon issuance by the General Accounting Office of a Notice of Exception 
(Standard Form No. 1100—Revised) or an informal inquiry relative to the 
propriety of a voucher transaction, it is the responsibility of the agency having 
possession of the original voucher to securely attach a copy of the exception or 
informal inquiry and all replies or correspondence in connection therewith to 
such original basic voucher. This documentation should remain permanently 
attached when the voucher is refiled in its proper place in the account for subse- 
quent transmittal to a Federal Records Center for permanent filing. 

5. Effective Date-—The provisions of this Supplement are effective immediately. 


E. L. Fisuer, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 117 
Septem 952 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH 
FACILITIES OF DISBURSING OFFICES ARE USED 


1. Purpose.—This ulation prescribes the procedure for the issuance of 
United States Savings Bonds—Series E, a by employees of the various 
eee departments, bureaus, and agencies through the payroll savings 
plan. 

2. Forms Prescribed.—The following standard forms, facsimile copies of which 
are attached, are hereby prescribed: 


Standard Form No. 1168 Request for Issuance of United States Sav- 
ings Bonds—Series E (Original, white). 
Standard Form No. 1168a....Request for Issuance of United States Savings 


Bonds—Series E (Memorandum copy, 
yellow). 





APPENDIX 627 


Standard Form No. 1168b_... Request for Issuance of United States Savings 
Bonds—Series E (Memorandum copy, 
yellow). 

Standard Form No. 1168c.... Request for Issuance of United States Savings 
ne E (Memorandum copy, 
yellow. 


The above listed standard forms may be overprinted or ordered in snap-out 
sets with interleaved carbon. 

3. Procedure-—(a) Where the designated disbursing officer for the issuance of 
bonds maintains files of addressograph plates, identified by subscriber numbers, 
for inscribing bonds purchased under the payroll savings plan, there shall be 
furnished to such officer a subscriber number list (original only) showing subscriber 
numbers of employees for whom bonds are to be issued, using separate subscriber 
number lists for each bond denomination and each month of issue. 

(b) All subscriber number lists for each denomination and each month of issue 
will have as a cover sheet a certification (in triplicate) on Standard Form No. 
1168, Request for Issuance of United States Savings Bonds—Series E, only the 
original of which is to be ae. The agency will retain the quadruplicate copy 
of the said Standard Form No. 1168: 

(c) An executed Standard Form No. 1081—Revised, Schedule or Voucher and 
Schedule of Withdrawals and Credits Between Appropriations and/or Funds, 
for the full purchase price of the bonds to be issued, will be submitted to the 
disbursing office with the certified Standard Form No. 1168 and related subscriber 
number lists. The Standard Form No. 1081—Revised, will be processed in 
accordance with current procedures. Federal agencies for which a Treasury 
disbursing office does not disburse, but for which savings bonds are issued, will 
transmit their check, payable to the ‘Treasurer of the United States,’’ in lieu of 
manne Form No. 1081—Revised, for the purchase price of the bonds to be 
issued. 

(d) Upon receipt in the disbursing office of (1) the certified Standard Form 
No. 1168, with two unsigned copies, (2) the subscriber number list, original only, 
and (3) an executed Standard Form No. 1081—Revised, authorizing the transfer 
of funds, for the total of amounts indicated on the accompanying Standard Forms 
No. 1168 (or accompanied by a check in the case of agencies for which the dis- 
bursing office does not disburse), credit will be made to the appropriate account 
in accordance with established procedure. Addressograph plates will be with- 
drawn from the disbursing office files for those employees indicated on the certi- 
fied subscriber number lists, and the savings bonds and Standard Forms No. 
126A, Bond Issuance Schedule (the latter in triplicate), will be printed from 
such plates. When the current supply of the said Standard Forms No. 126A 
on hand in the disbursing office is exhausted, plain payroll listing sheets (in trip- 
licate), 10 names to a sheet, may thereafter be used. 

(e) Upon completion of the printing operation the certified original Stand- 
ard Form No. 1168, the original subscriber number list, and the original bond 
issuance schedule will be securely stapled together and retained in the disbursing 
office to support the disbursing officer’s accounts. Standard Form No. 1168a 
will be stapled to the duplicate copy of the bond issuance schedule and returned 
to the ogrnny together with the United States Savings Bonds issued thereunder. 
Standard Form No. 1168b will be stapled to the triplicate copy of the bond 
issuance schedule and retained in the disbursing office. 

(f) Upon receipt by the purchasing agency of the bonds and related schedules, 
the bonds will not be released until they have been verified with the subscriber- 
employee accounts of the agency, as provided in the certification on Standard 
Form No. 1168. In this verification any bonds found to be incorrectly issued 
will be returned to the issuing disbursing officer in accordance with established 
procedures. 

4. In view of the wide divergence of bond subscriber numbers assigned to 
employee accounts in the various agencies, and different methods of preparation 
(manual or machine), it is deemed inadvisable to prescribe a standard form to 
serve as a subscriber number list for agency use. owever, Subscriber Number 
Lists Should Show Subscriber Numbers in Numerical Order on sheets not smaller 
than 8 by 10} inches, or larger if desirable. (A specimen of a suggested number 
list is attached hereto.) It is preferable that subscriber number lists be printed 
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and appropriate numbers circled to indicate the employee-subscribers for whom 
bonds are to be issued. 

5. Standard Form No. 126, Bond Issuance Schedule, may be used by those 
agencies which prepare their own schedules of employee-subscribers for whom 
bonds are to be issued. After the present stocks of the Standard Form No. 
126A, Continuation Sheet, are exhausted, plain payroll listing sheets may be 


6. Effective Date-—The provisions of this regulation shall become effective 
immediately upon the availability of the above listed standard forms from the 
supply centers of the General Services Administration. Agencies should place 
requisitions with the said centers from which orders will be filled as soon as stock 
is available. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


STANDARD FORM NO, 1168 
Form bed b: 


REQUEST FOR ISSUANCE OF 
UNITED STATES SAVINGS BONDS—SERIES E 


D. O. Control] Number 


Denomination nit P ce 


$ $ 
Department or Establishment Bureau or Office Form 1081 (Rev.), Schedule Number 
Name of Issuing Officer Title Station Date Funds Withdrawn 
Bureau Number of D. 0. Symbol | Effective “Agency Code 
Schedule Bonds Number a 
ns 


I certify that, pursuant to duly authorized allotments from salaries and/or credits otherwise duly estab- 
lished in the accounts, the employees whose bond subscriber numbers are indicated on lists attached hereto 
in are entitled to receive United States Savings Bonds as specified above. Before bonds 

reto are released to the er the bonds and the copy of the Bond Issuance Schedule 

the Disbursing Officer and led to this office with the bonds, will be verified with the 

. Any bonds found to be erroneously issued will be returned to the Dis- 

fficer either for cancellation or substitution in accordance with prescribed procedure. There is 

hereto an executed Standard Form No. 1081-Revised (or check payable to the Treasurer of the 

United States) for covering of the funds into the Treasury for the full purchase price of the bonds to be 
issued for the amount of $. 


Date Certified 
U. 8. Savings Bonds issued, Serial Numbers 
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STANDARD FORM NO, I1I168A 
Form prescribed b 
Comptroller General, U. 8. 

ptember 9, 1952 
General Regulations No. 117 


REQUEST FOR ISSUANCE OF 
UNITED STATES SAVINGS BONDS—SERIES E 


D. 0. Control Number 


nomination nit Purchase Price 


$ $ 
Department or Establishment Bureau or Office Form 10981 (Rev.), Schedule Number 


Name of Issuing Officer Title Station Date Funds Withdrawn 


Bureau Number of D. 0. Symbol | Effective Agency Code 
Schedule Bonds Number Date o. 
Number Bonds 


I certify that, pursuant to duly authorized allotments from salaries and/or credits otherwise duly estab- 
ae in the accounts, the employees whose bond subscriber numbers are indicated on lists attached hereto 
s are entitled to receive United States Savings Bonds as specified above. Before 


reto are released to the purchasers, the bonds and the copy of the Bond Issuance 
Schedule prepared by the Disbursing Officer and forwarded to this office with the bonds, will be verified 
with the records of this office for oe. Any bonds found to be erroneously issued will be returned to 
the Disbursing Officer either for cancellation or substitution in accordance with prescribed procedure. 
There is attached hereto an executed Standard Form No. 1081-Revised (or check payable to the Treasurer 


of the United States) for covering of the funds into the Treasury for the .ui] purchase price of the bonds to 
be issued for the amount of $ 


(Memorandum—Do not sign) 


Date Certified 


U. 8. Savings Bonds issued, Serial Numbers ............. nines to 
Copy to be Returned to Administrative Office. 
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STANDARD FORM NO, 1168B 
Form prescribed b 
Se, General, U. 8. 
eptember 9, 1952 
General Regulations No. 117 


REQUEST FOR ISSUANCE OF 
UNITED STATES SAVINGS BONDS—SERIES E 


D. O, Control Number 


Denomination | Unit Purchase Price 


$ $ 
Department or Establishment Bureau or Office Form 1081 (Rev.), Schedule Number 


Name of Issuing Officer Title Station Date Funds Withdrawn 


ureau Number of . 0. Symbol | Effective Agency Code 
Schedule Bonds Number Date of 
Number Bonds 


I certify that, pursuant to duly authorized allotments from salaries and/or credits otherwise duly estab 
lished in the accounts, the employees whose bond subscriber numbers are indicated on lists attached hereto 
in pages are entitled to receive United States Savings Bonds as specified above. Before bonds 
issued pursuant hereto are released to the purchasers, the bonds and the copy of the Bond Issuance Schedule 
prepared by the Disbursing Officer and forwarded to this office with the bonds, will be verified with the 
records of this office for . Any bonds found to be erroneously issued will be returned to the Dis- 
bursing Officer either for cancellation or substitution in accordance with prescribed procedure. There is 
attached hereto an executed Standard Form No. 1081-Revised (or check a to the Treasurer of the 
United States) for covering of the funds into the Treasury for the full purchase price of the bonds to be 
issued for the amount of $ 


Date Certified 
U. 8. Savings Bonds issued, Serial Numbers 


Copy for Issuing Office. 
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STANDARD FORM NO, 1168C 
Form prescribed b 
Comptroller General, vs. 8. 

ptember 9, 1952 
General Regulations No. 117 


REQUEST FOR ISSUANCE OF 
UNITED STATES SAVINGS BONDS—SERIES E 


D. O. Control Number 


Denomination | Unit Purchase Price 
$ $ 


Department or Establishment Bureau or Office Form 1081 (Rev.), Schedule Number 





Name of Issuing Officer Title Station | Date Funds Withdrawn 


Bureau Number of D.O.Symbol | Effective Agency Code 
Schedule Bonds Number Date of 
Number Bonds 


I certify that, pursuant to duly authorized allotments from salaries and/or credits otherwise duly estab- 
lished in the accounts, the employees whose bond subscriber numbers are indicated on lists attached hereto 
in pages are entitled to receive United States Savings Bonds as specified above. Before bonds 
issued pursuant hereto are released to the purchasers, the bonds and the copy of the Bond Issuance Schedule 
prepared by the Disbursing Officer and forwarded to this office with the bonds, will be verified with the 
records of this office for accuracy. Any bonds found to be erroneously issued will be returned to the Dis- 
bursing Officer either for cancellation or substitution in accordance with prescribed procedure. There is 
attached hereto an executed Standard Form No. 1081-Revised (or check payable to the Treasurer of the 
United States) for covering of the funds into the Treasury for the full pureeane price of the bonds to be 
issued for the amount of $ . 


Date Certified 


U. 8. Savings Bonds issued, Serial Numbers 
To be Retained by Administrative Office. 
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SUBSCRIBER NUMBER LIST FOR ISSUANCE OF UNITED 
STATES SAVINGS BONDS—SERIES E 


. pages 

TRS CUGRNIND cocnccccnddtnitsbedetcuenes SI TUN siccncnsitiniahiisstiapdeendeioens 
Bond denomination .......... Restee Cake s.ncccdcccconcpecces eiaies 
PIR ciinicctieinntmenn IN DR iviccintntmensnteninneincuinin 

(CIRCLE IN RED THE SUBSCRIBER NUMBERS FOR WHICH BONDS ARE TO BE 
ISSUED) 

1 51 101 151 201 251 301 351 401 451 
2 52 102 152 202 252 302 352 402 452 
3 53 103 153 203 253 303 353 403 453 
4 54 104 154 204 254 304 354 404 454 
5 55 105 155 205 255 305 355 405 455 
6 56 106 156 206 256 306 356 406 456 
7 57 107 157 207 257 307 357 407 457 
8 58 108 158 208 258 308 358 408 458 
9 59 109 159 209 259 309 359 409 459 
10 60 110 160 210 260 310 360 410 460 
ll 61 ll 161 211 261 311 361 411 46! 
12 62 112 162 212 262 312 362 412 462 
13 63 113 163 213 263 313 3A3 413 463 
14 64 114 164 214 264 314 364 414 404 
15 65 115 165 215 265 315 365 415 465 
16 66 116 166 216 266 316 366 416 466 
17 67 117 167 217 267 317 367 417 7 
18 68 118 168 218 268 318 368 418 468 
19 69 119 169 219 269 319 369 419 469 
20 70 120 170 270 320 370 420 470 
21 71 121 171 221 271 321 371 421 471 
22 72 122 172 222 272 322 372 422 472 
2B 73 123 173 223 273 323 373 423 473 
24 74 124 174 224 274 324 374 424 474 
25 75 125 175 225 275 325 375 425 475 
26 76 126 176 226 276 326 376 426 476 
27 7 127 177 227 277 327 377 427 477 
B 78 128 178 228 278 328 378 428 478 
29 79 129 179 229 278 329 379 429 479 
30 80 130 180 230 2380 330 380 430 480 
31 81 131 181 Bl 281 331 381 431 481 
32 82 132 182 232 282 332 382 432 482 
33 133 183 233 283 333 383 433 483 
34 M4 134 184 234 284 334 384 434 484 
35 85 135 185 235 285 335 385 435 485 
36 86 136 186 236 236 336 386 436 486 
37 87 137 187 237 287 337 387 437 487 
38 &8 138 188 238 28s 338 388 438 488 
39 89 139 189 239 289 339 389 439 489 
40 90 140 190 240 290 340 390 440 490 
41 91 141 191 241 291 341 391 441 491 
42 92 142 192 242 292 342 392 442 492 
43 93 143 193 243 293 343 393 443 493 
44 4 144 194 244 294 344 394 444 404 
45 95 145 195 245 295 345 395 445 495 
46 96 146 196 246 296 346 396 446 496 
47 97 147 197 247 297 347 397 447 497 
48 98 148 198 248 298 348 398 448 498 
49 $4) 149 199 249 299 349 399 449 499 
50 100 150 200 250 300 350 400 450 500 


DO NOT WRITE ON REVERSE OF THIS SHEET 








APPENDIX 633 


GENERAL REGULATIONS NO. 117 
Supplement No. | 
January 2, 1953 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH 
FACILITIES OF DISBURSING OFFICES ARE USED 


1. The certificate of the authorized certifying officer, on Standard Forms Nos. 
1168, 1168a, 1168b, and 1168c, Request for Issuance of United States Savings 
Bonds—Series E, prescribed by General Regulations No. 117, dated September 
9, 1952, 32 Comp. Gen. 626, is revised to read as follows: 

I certify that, pursuant to duly authorized allotments from salaries and/or 
credits otherwise duly established in the accounts, the employees whose 
bond subscriber numbers are indicated on lists attached hereto in ____._-_-- 
pases are entitled to receive United States Savings Bonds as specified above. 

here is attached hereto an executed Standard Form No. 1081—Rev sed 
(or check payable to the Treasurer of the United States) for covering of the 
funds into the Treasury for the full purchase price of the bonds to be issued 
for the amount of $__.___----. 

2. In view of the above, paragraph 3f of General Regulations No. 117 is also 
revised as follows: 

— receipt by the purchasing agency of the bonds and related schedules, 
the bonds will not be released until they have been verified with the sub- 
ete accounts of the agency. In this verification any bonds 
found to incorrectly issued will be returned to the issuing disbursing 
officer in accordance with established procedures. 

3. Standard Forms Nos. 1168—Revised, 1168a—Revised, 1168b—Revised, 
and 1168c—Revised are hereby prescribed and will be furnished upon requisition 
to the General Services Administration when the supply of the present edition 
of the standard forms is exhausted. 

. Frank L. Yates, 
Acting Comptroller General of the United States. 





GENERAL REGULATIONS NO. 117 
ment No. ? 
22, 1953 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS 
UNDER THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH 
FACILITIES OF DISBURSING OFFICES ARE USED 


Paragraph 3e of General Regulations No. 117, dated September 9, 1952, 32 
Comp. Gen. 626, is hereby revised to read: 

Upon completion of the printing operation the certified original Standard 
Form No. 1168, the original subscriber number list, and the original bond 
issuance schedule will be securely stapled together and returned by the 
disbursing office to the agency for retention and subsequent site audit of 
the payrolls by representatives of the General Accounting Office. United 
States Savings Bonds issued thereunder shall also be forwarded to the agency. 
The original Standard Form No. 1168 will not be forwarded to the General 
Accounting Office in Washington in support of Standard Form No. 1081— 
Revised, Voucher and Schedule of Withdrawals and Credits, by those 
agencies whose other accounts are audited centrally. Standard Form No. 
1168a will be stapled to the duplicate copy of the bond issuance schedule and 
forwarded by the disbursing office to the designated Federal Records Center. 
Standard Form No. 1168b will be stapled to the triplicate copy of the bond 
issuance schedule and retained in the disbursing office. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
Joint Regulation No. 4 


June 30, 1953 
MODIFICATION OF WARRANT PROCEDURES 


1. Pursuant to Section 115 of the Budget and Accounting Procedures Act of 
1950 (64 Stat. 837; 31 U. 8. C. 66c), the Secretary of the Treasury and the Comp- 
troller General have made the following determinations regarding warrant 
procedures. These determinations are on the basis of the requirements of 
(1) Section 113 (a) of the Budget and Accounting Procedures Act of 1950, 64 
Stat. 836, regarding the responsibilities of the heads of executive agencies for 
establishing and maintaining systems of accounting and internal control; (2) Sec- 
tion 3679 of the Revised Statutes, as amended (31 U. 8. C. 665), and regulations 
issued pursuant thereto, for maintaining controls and fixing responsibilities within 
each agency to prevent the incurring of obligations or expenditures or the certi- 
fication of vouchers for payment in excess of the amounts available under appli- 
cable appropriations, funds or other limitations; and where applicable, (3) the 
Act of December 29, 1941, as amended (31 U.S. C. 82b-e) fixing the responsibilities 
of disbursing and certifying officers. 


I, ACCOUNTABLE WARRANTS 


2. The requirements of existing law that funds be requisitioned and advanced 
to accountable officers are hereby waived. 

3. The responsibility for determining, prior to disbursement, the sufficiency 
of balances under appropriations, funds or other limitations established by or 
pursuant to law rests with the administrative agency to whom the funds were 
appropriated or otherwise made available; however, there is no change in the 
responsibilities of officers performing disbursing functions exempted from the 
provisions of the Act of December 29, 1941, as amended. 

4. In the event of delinquency by a disbursing officer in the rendition of his 
accounts or for other reasons arising out of the condition of the officer’s accounts, 
the Comptroller General may, by notification to the Secretary of the Treasury, 
suspend the terms of paragraph 2 of this Joint Regulation with respect to such 
officer. In such event the applicable provisions of law will become operative 
with respect to such officer. 

5. The Treasury Department, by administrative action, will maintain check- 
ing accounts for disbursing officers to draw checks on the Treasurer of the United 
States. These checking accounts of disbursing officers will be credited on the 
books of the Treasurer of the United States with amounts not exceeding the 
aggregate of appropriations and funds administered by the agencies for which 
such officers disburse. 

II. COVERING WARRANTS 


6. The requirements of existing law that warrants be issued and countersigned 
to acknowledge the receipt of moneys required to be covered in the treasury are 
hereby waived. Hereafter, for the purposes of Section 305 of the Revised Stat- 
utes, as amended (31 U. 8. C. 147), the recording of the receipt of such moneys 
in the receipt accounts or the appropriation and fund accounts of the Treasury 
Department maintained in accordance with the Act of July 31, 1894, as amended 
(5 U. 8. C. 255), will constitute the official acknowledgement of moneys received 
and covered into the public Treasury. 

This Regulation will become effective July 1, 1953. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
G. M. Humpurey, 
Secretary of the Treesury. 


JuNE 30, 1953. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 3—SECOND REVISION 
Srotement No. 2—Second Revision 
y 4, 


DISTRIBUTION OF STANDARD FORM NO. 1151, APPROPRIATION 
TRANSFER AUTHORIZATION 


Effective June 1, 1953, Supplement No. 2—Revised to Accounting Systems 
Memorandum No. 9—Second Revision (31 Comp. Gen. 774), is rescinded and 
—e 5A (1) of the basic Memorandum is restated to read: 

(1) The original will be immediately forwarded bv the disbursing officer 
to— 

Bureau of Accounts 

Division of Central Accounts 

Central Operations Branch 

Treasury Department 

Washington 25, D. C. 
where it will be made available to the General Accounting Office for audit. After 
audit, the form will be directly referred to the General Accounting Office 
organization responsible for the audit of the related account current. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 3—SECOND REVISION 
lement No. 5— Revised 
March 17, 1953 


VOUCHER AND SCHEDULE OF WITHDRAWALS AND CREDITS, 
STANDARD FORM NO. 1081—REVISED 


1. This Supplement rescinds and replaces Supplement No. 5 to Accounting 
Systems Memorandum No. 9—Second Revision, dated March 21, 1952 (31 

2. Gen. 775), and prescribes Standard Form No. 1081—Revised, ‘‘Voucher 
and Schedule of Withdrawals and Credits.” A facsimile of the revised form is 
attached. 

2. The new Standard Form No. 1081—Revised, combines into one form all of 
the cones information previously required by the two forms ‘Voucher for 
Transfers Between Appropriations and/or Funds’”—Standard Form No. 1080— 
Revised, and the old Standard Form No. 1081. In the majority of transactions 
me of - new form will eliminate the need for Standard Form No. 1080— 

vised. 

3. The name and symbol of the disbursing officer acting for the billed agency 
will be entered on the form by that agency. The name, symbol and address of 
the disbursing officer acting for the billing agency will be recorded by the billing 
agency unless it is certain that the disbursing symbol is the same as that of the 
agency billed. In such case, the single word ‘“Same’’ will suffice for the name, 
symbol and address. 

4. Only the total charge or credit to each appropriation or fund should be re- 
corded in the summary block. Individual amounts which are combined to arrive 
at such total should be listed and totaled in the space reserved for details or shown 
on an attached supporting document to the Standard Form No. 1081—Revised. 

5. Standard Form No. 1081—Revised will not be used for transactions be- 
tween agencies where one or both agencies have elected to adopt the optional 
peevetues authorized in paragraph 6 C of Accounting Systems Memorandum 

o. 9—Second Revision (30 Comp. Gen. 607). In such cases, the billing agency 
will continue to use either its own approved invoice form or Standard Form No. 
1080—Revised, for a billing document and the agency billed will continue 
payments by check under established disbursing procedures. 

6. Each department, establishment, or agency is requested to make requisition 
upon the General Services Administration, Federal Supply Service, for a supply 
of the form estimated to meet its needs. The new forms should be put into use 
upon receipt thereof. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


275490°—54——-6 
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Standard Form No. 1081—Rev. 
Form prescribed b 


Comptroller General, U. 8. 


VOUCHER AND SCHEDULE OF WITHDRAWALS 
AND CREDITS 


(Paying office) 
UT UD on sneettiihe vothrnnaiedeniee 


(Billing office) 
PAID BY 


(Disbursing officer—office billed) 


(D. 0. symbol) 
re You are authorized to effect the withdrawals and credits indicated 
ow. 


When appropriate, deposit and send accomplished C/D to 


(Address) 


WITHDRAW FROM— 


Department 


Bureau Bureau 
Address 


Address 
Bureau Appropriation or fund Bureau Appropriation or fund 
reference | summary (symbols only) reference | summary (symbols only) 


Details of charges or reference to attached supporting documents 
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For use of office billed: For use of billing office: 


CFRTIFICATE OF OFFICE BILLED CERTIFICATE OF BILLING OFFICE 


I CERTIFY that the items listed herein are correct 1 certify that the above bill is correct and proper. 
and proper for payment from the appropriation(s) 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9, SECOND REVISION 
Supplement No. 7 
May 19, 1953 


REIMBURSEMENTS TO THE GENERAL SERVICES ADMINISTRATION 


1. Purpose-—This Memorandum, which supersedes Accounting Systems 
Memorandum No. 4—Revised, March 30, 1951 (30 Comp. Gen. 598), and 
Supplement No. 1, December 21, 1950, to Accounting Systems Memorandum 
No. 9, Second Revision (30 Comp. Gen. 613), sets out the methods through 
which agencies will be billed for supplies and services furnished or to be fur- 
nished by the General Services Administration and procedures for use by agencies 
in making reimbursement therefor. , 

2. Scope.—The General Services Administration operates two revolving funds 
for the purpose of financing, through advances or reimbursements, the purchase 
of personal property and the furnishing of ae management and related 
services. Bills rendered by the General Services Administration showing the 
appropriation to be credited as 47X 4530 General Supply Fund, GSA, or 47X4531 
Buildings Management Fund, GSA, cover articles or services furnished or to be 
furnished under these revolving funds and are subject to the provisions of this 
Memorandum. 

3. Billing Forms.—Various invoice forms have been approved by the Comp- 
troller General for use by the General Services Administration in billing other 
agencies. These invoices will be submitted to agencies in an original or a copy 
designated “‘original’’ and only one additional copy. Although several invoices 
currently in use provide space for certification by the General Services Adminis- 
tration, such certification is no longer required. 

4. Preparation of Standard Form No. 1081, Revised March 17, 1963.—Since the 
Stand Form No. 1081—Revised, covering General Services Administration 
invoices are prepared by the agency billed, it will be necessary for such ae 
to insert thereon the name and symbol of the disbursing officer acting for the 
General Services Administration and other required information usually entered 
by the billing agency. This information is obtainable from the invoices. The 
signature in the space ‘Certificate of Billing Office” will not be required. The 
numbers of the invoices being reimbursed will be listed in the space reserved for 
details or on an attached supporting document to the Standard Form No. 1081— 
Revised. If the remittance is for credit to more than one fund, the listing will 
indicate the invoice numbers applicable to each fund being credited. 

5. Payments to General Services Administration.—All General Services Ad- 
ministration invoices received during each calendar month should be listed by the 
agency billed on a single Stan Form No. 1081. Agencies using optional 
rag yes prescribed by ph 6. c. of Accounting Systems Memorandum 

o. 9, Second Revision (30 Comp. Gen. 607) may either prepare Standard Form 
No. 1080b listing thereon the invoices received during the month, or transmit 
copies of the invoices with checks issued. If neither of the foregoing procedures 
are followed, a list of invoices covered should accompany check. 

6. Quarterly Billings.—Bills for rental operations and maintenance of buildings 
will be issued on General Services Administration Form No. 743. When billings 
are made quarterly in advance, each bill will be adjusted to actual cost on the 
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succeeding quarterly bill; however, based on the assumption that the amounts 
involved will be relatively insignificant, no adjustment will be required at the end 
of the fourth quarter for annual appropriations, and for continuing appropriations 
adjustments will not be required unless specific requests are received by the 
General Services Administration. 

7. Adjustments in Amounts Billed—Adjustments in billings for supplies or 
services or individual invoices to correct overcharges or undercharges of $2.00 or 
less are not required. Agencies should not request revised or corrected billing on 
individual invoices when such revisions or corrections would involve amounts of 
$2.00 or less. 

8. Verification of Receipt of Goods or Services.—All agencies should maintain a 
sound receiving report system to verify receipt of supplies, materials and services 
whether procured through the General Services Administration or otherwise. 
Generally, receipt implies actual physical receipt and responsibility for the 
items. Ordinarily, transfer of title to the Government with respect to outside 
procurement determines liability. In the case of supplies and materials procured 
from General Services Administration stock, there is no actual transfer of title 
which remains in the United States Government. Therefore, either actual or 
constructive receipt may be recognized as establishing the liability in particular 
circumstances. For example, an ocean bill of lading might serve as satisfactory 
evidence of constructive receipt of goods being shipped outside of the continental 
United States. In all cases, the internal accounting procedures of the agency 
billed, relating to advance payments or reimbursements based on receiving 
records, will govern for scheduling payments or credits to the General Services 
Administration. Every effort should be made to process invoices from the Gen- 
eral Services Administration promptly in order to avoid unnecessary follow-up. 

9. Effective Date——The provisions of this Supplement are effective immediately. 


Linpsay C. WARREN, 
Comptroller General of the United States. 





ACCOUNTING SYSTEMS MEMORANDUM NO. 15 


Supplement No. 2 
June 30, 1953 


WAIVING OF EXISTING REQUIREMENTS OF LAW THAT FUNDS BE 
REQUISTIONED AND ADVANCED TO DISBURSING OFFICERS 


1. Purpose-—Treasury Department—General Accounting Office Joint Regula- 
tion No. 4, dated June 30, 1953 (32 Comp. Gen. 634), is the fourth of a series of 
Joint Regulations dealing with modification of warrant procedures. This 
Supplement to Accounting Systems Memorandum No. 15 amplifies the Joint 
Regulation and makes brief reference to procedural changes contemplated in 
connection therewith. 

2. Accountability of Disbursing Officers.— 

(a) Heretofore appropriated funds made available to agencies in the 
checking accounts of disbursing officers have been included in the disbursing 
officers’ legal accountability. Since amounts credited to checking accounts 
were directly related to amounts of individual appropriations or funds 
legally advanced to disbursing officers, it was considered that the disbursing 
officers had a legal responsibility for determining that disbursements made did 
not exceed the balance of individual appropriation or fund accounts available 
for expenditure. 

(b) Hereafter, checking accounts of disbursing officers will be maintained 
on the basis of credits established by administrative action of the Treasury 
Department. Accordingly, balances of appropriations and funds disclosed 
in accounts current will no longer constitute a “Balance Due the United 
States’’; nor will check book balances be a part of the “Analysis of Balance 
Due the United States”. Pending revision of account current forms to be 
made at a later date, existing stocks of these forms will be used without change 
in current reporting procedures. 

(c) The accountability of a disbursing officer will be represented by the 
Government’s cash and related assets in his custody, such as disbursing 
cash on hand, advances to agents, undeposited collections or deposits not 
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yet confirmed and amounts for which the disbursing officer is held accountable 
by reason of check issue discrepancies, and unauthorized disbursements. 

(d) The responsibility for determining, prior to disbursement, the suffi- 
ciency of balances under appropriations, funds or other limitations will no 
longer be shared by the disbursing officers, but will rest with the adminis- 
trative agency to whom funds were appropriated or otherwise made available; 
however, there is no change in the responsibilities of officers performing 
disbursing functions exempted from the provisions of the Act of December 
29, 1941, as amended (31 v. S. C. 82e). 

3. No Immediate Changes in Administrative Agency Operating Procedures.— 
Joint Regulation No. 4 provides a basis for improvement of the accounting 
system relating to (a) the central appropriation, fund, receipt and other accounts 
of the Treasury Department; (b) accounts current of the disbursing officers; 
and (c) disbursing officers’ checking accounts on the books of the Treasurer of 
the United States and related accounts maintained by disbursing officers. How- 
ever, pending future instructions to be issued from appropriate sources, there is 
no immediate change in documentation or procedures to be made by agencies 
to whom funds are appropriated or otherwise made available. 

Treasury Form No. 520, Appropriation Warrant and Advice of Credit to 
Checking Account, or, where appropriate, Treasury Form No. 427—A, Requisition 
for Disbursing Funds and Accountable Warrant, will continue to be used as 
administrative forms for placing amounts to the credit of designated funding 
officers and such funding officers will continue to transfer credits to accounts of 
other disbursing officers under established procedures. 

4. Other Checking Accounts Maintained by the Treasurer of the United States.— 
Joint Regulation No. 4 does not pertain to and has no effect upon checking 
accounts maintained by the Treasurer of the United States in a banking capacity 
for agencies of the United States such as Government corporations or postmasters. 

5. Contemplated Changes During the Fiscal Year 1954.—Joint Regulation No. 4 
is a step in the development of an integrated system of accounting and reporting 
by the various operating agencies and the Treasury Department. In order to 
assure accuracy, eliminate reporting differences, and minimize costly reconcil- 
iations, it is essential that the administrative agencies and the Treasury Depart- 
ment adopt a uniform basis for the integration of cash transactions and related 
account balances in reports pertaining to agency operations. Accordingly, it 
has been determined that (a) disbursements on a paid voucher basis whether 
paid by check or cash; and (b) receipts and repayments on the basis of either 
confirmed deposits or deductions from paid vouchers should be adopted as the 
mutual basis for the integration of cash transactions and related account balances. 
Reports on that basis stemming from administrative agency sources may be 
prepared (a) from accounts maintained on that basis; (b) from accounts adjusted 
to that basis as of the reporting date; or (c) from permanent work sheets reflecting 
reconciliation between the accounts and the reports. Since appropriate instruc- 
tions stating requirements in greater detail will be among the first additional 
regulations aimed at further improvements in accounting and reporting procedures, 
each agency should review its operations to determine which of the three sug- 
gested methods is best suited to its particular requirements. 

During the fiscal year 1954 it is intended to extend to all agencies using the 
facilities of the Division of Disbursement, Treasury Department, the procedure 
under which certificates of deposit will be prepared in the agency receiving 
collections, and deposits will be made directly in Federal depositories instead of 
being transmitted for deposit by a disbursing officer. This also contemplates 
later adoption of a single type of certificate of deposit, designed to classify all 
transactions now handled separately on Standard Forms Nos. 201 and 209. 
These procedures will give agencies the opportunity of utilizing various accepted 
methods for recording collections in subsidiary records since it will not be necessary 
to provide the disbursing officer with collection schedules. 

Such regulations as may be issued to accomplish these and other procedural 
changes will be released sufficiently in advance of the effective dates to allow the 
agencies affected reasonable time to prepare for the required changes. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 22—REVISED 
December 15, 1952 


TRANSFER OF FUND ACCOUNT BALANCES TO REFLECT EXTENSION 
OF PERIOD OF AVAILABILITY 


1. Purpose—This Memorandum, which supersedes Accounting Systems 
Memorandum No. 22, June 10, 1952, 31 Comp. Gen. 788, establishes the methods 
by which unexpended balances of appropriations and working fund and allocation 
accounts derived therefrom will be transferred as a result of extension of avail- 
ability or reappropriation. It also deals with the disposition of balances in 
working funds and allocation accounts when the work is completed and when the 
accounts are to be closed. 

2. Symbolization of Accounts——The Treasury Department will assign new 
symbols and titles reflecting the changed period of availability to all extended 
or reappropriated appropriation accounts and to all working fund and allocation 
accounts derived therefrom. In order to facilitate such action the agencies 
having appropriations which are extended will notify in writing all agencies 
having working funds or allocations therefrom, and will furnish the Treasury 
Department, Division of Bookkeeping and Warrants, with a list of such agencies 
and the applicable symbols and titles of parent accounts. Announcements of 
new — and titles will include references to those accounts being discontinued. 

3. Transfer of Balances—The transfer of balances of appropriation and 
derivative accounts which have been extended or reappropriated will be accomp- 
lished in the manner set out below. Transfers should be made as soon as prac- 
ticable after the effective date of extension of availability or reappropriation 
and, as directed by the needs of the several agencies, may be accomplished as 
a single or a succession of partial transfers. 


A. Extension of Unexrpended Balance. 


(1) Following the assignment by the Treasury Department of new symbols 
and titles therefor, agencies having appropriation or fund accounts the un- 
expended balances of which have been extended for both obligation and 
expenditure will effect the transfer of the unexpended balances from the old 
to the’ new appropriation or fund account symbols and titles by the use of 
Standard Form No. 1151. 

If found practicable agencies may post such Standard Form No. 1151 
transfers to the existing pages of general ledger accounts, allotment accounts 
or subsidiary records. This may be accomplished by revising the old 
symbols and titles shown in the headings of accounting records and by making 
appropriate entries recording the transfers in the general ledger accounts. 

fhere appropriate, reference to such transfers may be noted on related 
allotment accounts and subsidiary records. 

(2) For the purposes of preparing the Standard Form No. 1151 the un- 
expended balance of an appropriation or fund account at a given time is 
the amount appropriated plus reimbursements less the amounts of expenditure 
checks issued and cash payments made, or of approved vouchers scheduled 
to the disbursing officer for payment, net of refunds received, according to 
the agencies’ records. 

(3) Transactions initiated after the effective date of the extension of 
availability or reappropriation will be classified, recorded and reported under 
the new account symbol and title irrespective of the period(s) to which such 
transaction(s) may relate. 


B. Reappropriation of Unobligated Balances. 


(1) The amount of the unobligated balance of parent accounts and of 
working fund and allocation accounts derived therefrom which has been 
reappropriated will be transferred to a new account in the same manner as 
indicated in subparagraph 3.A (1). 

(2) Where the entire unobligated balance of an appropriation or fund is 
reappropriated and it is found necessary, subsequent to the initial transfer, 
to effect increases or decreases in order to firmly establish the amount re- 
spercpeieel, such adjustments will be accomplished by the use of Standard 

orm No. 1151. 
4. Completion of Work and Lapsing of Accounts.—When open working fund 
or allocation account balances are returned to the parent account such returns 
shall be accomplished by the use of Standard Form No. 1081 (or other authorized 
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form) for working funds, and 1151 for allocations. Agencies which have working 
fund or allocation accounts which lapse shall take action to transfer such balances 
directly to account ‘‘20X 1850 Payment of Certified Claims’’ at the same time as 
the balances of regular appropriations are so transferred, using Standard Form 
No. 1151. It is necessary that the parent account of lapsed working fund accounts 
be shown on the related Standard Form No. 1151. 

5. Interim Arrangements for Fiscal Year 1953.—In order to minimize the dif- 
ficulties arising from the application of these principles in the current fiscal year, 
the following interim arrangements may be applied for the fiscal year 1953 only. 

A. Return of Balances and New Advances.—Where agencies have returned 
working fund balances to the parent accounts and received new advances 
as originally contemplated under Accounting Systems Memorandum No. 
22, dated June 10, 1952, no corrective action is required. 

B. Informal Action Taken with Respect to the Extension or Reappropriation 
of the Unexpended Balances of Appropriation or Fund Accounts. When 
agencies have given effect to the extension or reappropriation of unexpended 
balances by merely changing account symbols to indicate the extended 
period of availability, action should be taken prior to June 30, 1953, to 
document and record the amounts reappropriated. This will be accom- 
plished in the following manner: 

(1) The unexpended balance in the appropriation or fund account 
as of June 30, 1952, will be considered as an expenditure adjustment 
between the new and old symbol and processed in the usual manner, 
using Standard Form No. 1097. This action results in the reestablish- 
ment of an unexpended balance in the old account in order that formal 
transfer of such balance to the new account may be effected. 

(2) Simultaneously with the action taken under B (1) a Standard 
Form No. 1151 will be initiated and processed in the usual manner 
transferring the unexpended balance to the new symbol. 

6. Extension of Balances for Expenditure Only.—The provisions of this regula- 
tion as to effecting transfers and resymbolization do not apply to the extension of 
balances for purpose of expenditures only. In such instances it is necessary only 
for the agency having balances thus extended to make appropriate notations on 
accounts and accounting records and notify, in writing, the Treasury Department 
and agencies having working fund or allocation accounts originating from the 
extended appropriation. 

7. Effective Date-——Except for the interim arrangements described under para- 
graph 5, the procedure set out in this Memorandum will become effective 
immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





ACCOUNTING SYSTEMS MEMORANDUM NO, 23—REVISED 
June 13, 1953 


ACCOUNTING FOR THE PROCEEDS OF SALES OF PERSONAL 
PROPERTY 


1. Purpose-—This Memorandum, which supersedes Accounting Systems 
Memorandum No. 23, June 16, 1952 (31 Comp. Gen. 788), revises the procedure 
for the deposit and application of proceeds of sale of personal property when such 
proceeds are authorized for use in the purchase of similar personal property. 

2. Time Limitation.—Except as otherwise specifically authorized, all funds 
obtained from the sale of personal property will be available during the fiscal 
year in which the sale is made and for one fiscal year thereafter for obligation for 
the purchase of similar replacement items of personal property. The extended 
period of availability is applicable to sales proceeds presently held by the agency 
which would become unavailable under previous procedure during the fiscal 

ear 1954. 

. 3. Deposit of Sales Proceeds as a Direct Credit to an Appropriation.—If an 
obligation for replacement has been incurred and subject to the provisions of 
paragraph No. 2, sales proceeds of personal property which are to be used for 
replacement purposes may be deposited as a direct reimbursement credit to the 
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appropriation charged or chargeable for replacement of similar items of personal 
roperty. 

r 4. Deposit of Sales Proceeds to Deposit Fund Account.—When sales proceeds 
are received before an obligation for the purchase of replacement property has 
been incurred but an administrative determination is made that such proceeds 
will be used as an appropriation reimbursement to apply against an obligation 
which will be incurred within the time limit allowed, the proceeds shall be deposited 
to the agencies’ deposit fund account “ 6875 Suspense (Department or 
Establishment)” or to a separate Deposit Fund Account if such account is re- 
quested by the department or establishment. 

5. Transfers from the Deposit Fund Account.—(a) When the obligation has 
been incurred an adjustment voucher should be processed to charge the applicable 
deposit fund account and reimburse the appropriation chargeable for the replace- 
ment. For audit purposes the adjustment voucher (Standard Form No. 1081— 
Revised, or other approved forms) must include or be supported by sufficient 
evidence to show that the reimbursement to the appropriation is applicable to 
an obligation incurred for the purchase or replacement of similar personal property. 

(6) Proceeds of sales related to personal property for which an obligation for 
replacement has not been incurred during the period of availability following the 
date of sale, or sales proceeds which for other reasons an agency elects not to 
apply to replacement costs, shall be deposited to Miscellaneous Receipts Account 
“*3199—Proceeds from Sale of Government Property not Otherwise Classified.” 

(c) If it is determined at the time of collection that sales proceeds are not to 
be applied to replacement purchases the deposit should be made directly to the 
miscellaneous receipt account. 

6. Discontinuance of the ‘5690 Accounts” .—Use of special fund receipt accounts 
“‘5690—Deposit, Proceeds of Sale, Personal Property’’ and related expenditure 
accounts were discontinued effective July 1, 1952, for all agencies other than the 
Department of Defense and will be discontinued effective as of July 1, 1953, in 
that Department. 

7. Review and Transfer of Unused Balances in Deposit Fund Accounts.— 
Agencies electing to deposit sales proceeds in their Suspense Deposit Fund Account 
should analyze such account at least once each quarter for the purpose of clearing 
therefrom amounts which should be applied elsewhere. Agencies electing to 
deposit sales proceeds in a separate Deposit Fund Account should make such 
analysis prior to the close of each fiscal year, or more frequently if administratively 
desirable. Amounts representing sales proceeds for which obligations have been 
incurred should be credited to the proper appropriation; lapsed sales proceeds or 
proceeds with respect to which it is then determined are not to be used for replace- 
ment purposes should be closed to miscellaneous receipts. These adjustments 
= be accomplished on Standard Form No. 1081—Revised or other approved 
‘orms. 

8. Disposal of Agency Personal Property by the General Services Administration.— 
When disposal is to be effected by the General Services Administration, the 
ounee agency should identify the accountable officer by name, station and 
symbol and indicate the symbol of the appropriation or other appropriate account 
to be credited with the proceeds of sale on the requisition or other procurement 
or disposal document submitted to the General Services Administration. 

9. a ge pd and Effective Date-—The provisions of this Memorandum are 
applicable in all cases where “5690” accounts were previously required and are 
effective immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO, 24 
Supplement No, | 
July 9, 1952 


CANCELLATION OF UNNEGOTIATED CHECKS OF INCOMPETENTS, 
DECEASED CIVILIAN OFFICERS AND EMPLOYEES, AND DECEASED 
PUBLIC CREDITORS OF THE UNITED STATES 


1. Paragraph 5b of Accounting Systems Memorandum No. 24, dated June 
16, 1952, 31 ones Gen. 790, is amended as follows: 

b. Other checks which come into the hands of an administrative agency, 
which are not to be paid to the payee as drawn, because of death or other 
claim requiring settlement action by either the General Accounting Office 
or the administrative agency will not be scheduled for cancellation under 
this revised procedure, but will be processed in accordance with instructions 
provided in General Regulations No. 104—Revised, dated April 5, 1951, 
> ae Gen. 580, and Supplement No. 1, dated October 23, 1950, 32 ‘Comp. 

en 


FRANK L. YarEs, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 25 
October 31, 1952 


ADJUSTMENT OF SMALL DIFFERENCES DISCLOSED IN THE RECON- 
CILIATION AND AUDIT OF CHECKING ACCOUNTS OF ALL GOV- 
ERNMENT OFFICERS DRAWING CHECKS ON THE TREASURER OF 
THE UNITED STATES 


1. Purpose.—This memorandum prescribes the procedures for adjusting the 
checking accounts of all disbursing officers in connection with certain types of 
small differences, as defined hereinafter, regarding checks drawn on the Treasurer 
of the United States, which are disclosed in the reconciliation and audit by the 
General Accounting Office. 

2. Small Differences Defined.—The term “small differences” as used herein is 
limited to differences of less than $1.00. 

3. Types of Differences—The procedures established herein apply only to 
differences between amounts of checks as actually drawn by the disbursing officer 
and paid by the Treasurer of the United States (printed amounts) as against the 
corresponding amounts vouchered (certified to be issued) which relate to the 
accountability of disbursing officers and to differences between the aggregate 
amount of checks drawn pursuant to a voucher as against the voucher total. 
Matters pertaining to the accountability of the Treasurer of the United States, 
arising from differences between the amount paid and charged in the Treasurer’s 
accounts as against the amount for which the check was originally drawn by the 
disbursing officer, are not within the purview of this memorandum. 

These small disbursing discrepancies have heretofore required two general 
types of adjustment actions: 

(a) Adjustment of Checking Accounts—Without Effect On Appropriations 
or Funds.—In these cases the amount charged to the appropriation or fund 
and correspondingly recorded as a reduction of the checking account balance 
on the disbursing officer’s books (Statement of Depositary Account) is de- 
termined to be in agreement with the voucher as certified. Heretofore the 
difference between the amount of the check as actually drawn and the 
amount recorded in the checking account has been adjusted by: 

(1) Collection of an overpayment (overdraft) for deposit into the check- 
ing account without effect on the appropriation or fund; or, 

(2) Issuance of a supplementary check for an underpayment (under- 
draft) without effect on the appropriation or fund. 

(b) Adjustment of Checking Accounts—With Corresponding Adjustment 
of Appropriations or Funds.—In these cases, it is determined that the checks, 
as drawn, are in agreement with the certified voucher but that the amount of 
the voucher as charged to the appropriation or fund and recorded in the 
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checking account on the books of the disbursing officer is in error. Heretofore 
the difference has been adjusted by: 
(1) A supplementary charge to the appropriation or fund with a reduc- 
tion of the checking account balance in the case of an overdraft, or 
(2) Asupplementary credit to the appropriation or fund with an increase 
in the check book balance in the case of an underdraft. 

The new procedures will eliminate the need for the foregoing processes 
regarding supplementary checks, collection and deposit of overpayments 
and appropriation adjustments in connection with small differences. 

4. Establishment of Deposit Fund Account for Small Differences.—There has been 
established a deposit fund account entitled “Small Difference Account, De- 
positary Adjustments, General Accounting Office, Symbol 05X6765.”’ This 
will be a central account on the books of the Chief Disbursing Officer, Treasury 
Department, and maintained administratively by the General Accounting 
Office. The account will be credited with amounts of small underdrafts and 
charged with amounts of small overdrafts adjusted in the disbursing officers’ 
checking accounts maintained by the Treasurer of the United States. 

5. Processing of Adjustment Document.—The net aggregate of small differences 
disclosed periodically in the reconciliation of an individual disbursing account 
will be stated on General Accounting Office Form No. 5055 (Depositary and 
Appropriation Adjustment) by the Depositary Accounts Branch, Division of 
Audits of the General Accounting Office. This action will be taken upon issuance 
of the Proof of Depositary Balance, General Accounting Office Form No. 5022— 
Revised, for the period reconciled. 

(a) In the event the net aggregate of small differences in the disbursing 
officer’s accounts is an underdraft, the form will reflect a charge to the symbol 
account of the disbursing officer concerned, and a credit to the symbol ac- 
count of the Chief Disbursing Officer, showing credit to the deposit fund 
account 05X6765. Reverse actions will be indicated on the form in the case 
of a net aggregate overdraft. In the space provided for “Purpose” on the 
form will be inserted the serial number, date of issue and paid amount for 
each check involved in the net aggregate adjustment. 

(b) The Form 5055 and copies will be delivered to the Office of the 
Treasurer of the United States, Accounting Division, for recording as 
payments and credits in the accounts for the respective check symbols. 

(c) The Treasurer of the United States will transmit accomplished copies 
of the Form 5055 to (1) the Chief Disbursing Officer for recording in the 
checking account and deposit fund account; (2) the General Accounting 
Office, Administrative Finance Section, for recording in the deposit fund 
account; and (3) the disbursing officer in whose behalf the adjustment is 
processed on the Treasurer’s books. The latter will be for information 
purposes only. 

6. Small Differences Discovered Prior to Reconciliation of Checking Account.— 
Where a smal! difference is reported to or discovered by the disbursing officer 
prior to the receipt of Proof of epositary Balance, Form 5022—Revised, from the 
General Accounting Office covering the month of issue, the facts in the case will be 
verified from the applicable check copy or photograph of the check and other 
payment documents on file in the disbursing office. If the error was disclosed 
on the basis of a report of the paying Federal Reserve Bank or the Treasurer of 
the United States, no further action will be taken since the paying office transmits 
a copy of the same report to the General Accounting Office, Depositary Accounts 
Branch together with the daily or monthly abstract of checks paid. If the error 
was disclosed within the disbursing office after release of the check, a letter will 
be sent to the General Accounting Office, Depositary Accounts Branch, reporting 
on the matter in order that it may be taken into the adjustment action in the 
wos reconciliation of the depositary account. 

7. Reporting Proofs of Depositary Balance-—-FEffective with the reconciliation 
and audit of disbursing officers’ depositary accounts for the month of October 
1952, small depositary differences that are to be adjusted by the General Account- 
ing Office, will be included in the amounts stated on line 5 (c) of the ‘Proof of 
Depositary Balance,” Form 5022—Revised. Other depositary differences, 
including those of less than $1.00 which have already been referred to the dis- 
bursing officer for adjustment, will be reported on line 5 (d) of the “Proof of 
Depositary Balance.” 










APPENDIX 645 


Small differences that apply to reconciliations of accounts prior to October 
1952, and on which the disbursing officer has been unable to effect an adjust- 
ment, may be referred to the General Accounting Office, Depositary Accounts 
Branch, for inclusion in the new adjustment procedure upon request by the 
disbursing officer. Such requests should be submitted with the current month’s 
“Statement of Depositary Account and Report of Checks Drawn” Standard 
Form No. 1148, pertaining to the depositary account affected. 

8. Payment of Claims Regarding Underdrafis Carried to Deposit Fund Account.— 
Disbursing officers will not solicit claims for underpayments. Claims for under- 
payments will be recognized only upon the basis of a signed request from the 
underpaid payee for the amount of the underpayment. If a claim for the amount 
of a small difference is received, the disbursing officer will determine from his 
records that the amount claimed is properly due. Whether or not such under- 
payment has been the subject of a depositary difference adjustment, the disburs- 
ing officer will voucher the claim on Standard Form 1034 for payment. The 
information to be shown on the voucher form and the signing by the-.disbursing 
officer is illustrated in Attachment No. 1 to this memorandum. Upon completion 
of the voucher it will be forwarded to the General Accounting Office, Adminis- 
trative Finance Section, Washington 25, D. C., for approval, and scheduling for 
payment by the Chief Disbursing Officer, Treasury Department, with charge to 
the deposit fund account 05X6765. 

Generally where the amount of an underdraft has been credited to the deposit 
fund account under these procedures, in lieu of effecting a repayment to an 
appropriation or fund, the cost of processing adjustments to the appropriations 
or funds involved will not be justifiable. However, where under particular 
circumstances the administrative agency concerned deems such transfers to be 
essential it may request the General Accounting Office to make transfers con- 
sidered necessary. 

9. Effective Date of the Adjustment Procedure——This adjustment procedure 
will become effective with the audit and reconciliation of the depositary accounts 
of disbursing officers for the check issue month of October 1952. Any questions 
or information with respect to these procedures should be addressed to the 
attention of the Accounting Systems Division, General Accounting Office, 
Washington 25, D. C. 

Linpsay C. WARREN, 
Comptroller General of the United States 
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Standard Form No, 1034—Revised D. O. Vou. No. 
Form bed 7 
Comptroller General, U. 8. 
ptember 7, 1950 
(Gen. Reg. No. 51, Supp. » ee 
(Amended February 20, 1 


PUBLIC VOUCHER FOR PURCHASES AND 
SERVICES OTHER THAN PERSONAL 


U.8. GENERAL ACCOUNTING OFFICE 7 


(Department, bureau, or establishment) PAID BY 


Voucher prepared at Washington 25, D. C. -........- 
(Give place and date) 


THE UNITED STATES, Dr., 


Payee’s Account No. 
To John 8. Doe 















































reer # nace mamas nmin | 
1422 Courtland Ave. .......... RROD, TOME, cectccanwccccunccece bh a 
ie (City) Ta (Sts ate) aie aie 
ARTICLES OR SERVICES UNIT PRICE | AMOUNT 
(Enter description, item | | aa ie —s 
_ | Ds ‘livery | Bumber of contract cai | 
We. ng detect | Denmetcetirwy | Se Fetal won [S| | 
, schedule, and other Cost | Per | Dollars! Ct 
information deemed | as . 
necessary) | 
Discount Terms 
| | 
Check Under payment 
Check No. 1234567 Sym- 
bol 890 Date Mar. 24, 
1958 
Vo. No. 18213 
, . Check Drawn For | 
PAYMENT: $83.45 | 
Check Correct For | | 
Complete 0 $83. 95 $0 .50 
Partial oO Payment Due _____-| 
Final oO Use continuation sheet (s) 
if necessary 
Shipped from to Weight Government B/L No. Total | 
I certify that the above bill is correct and just and that ; (Payee must NOT usethis | 
payment has not been received. space) 
(Sign original only) a 
DDE cminacobe 0 Se REE ERE SARE Sackaeaoel eesiaitaeoceas 
(This certificate not required 
when a like certificate is made 
by payee on attached bill or 
bills) 
Amount verified; correct for _|\————-|—_——_ 
en ae (Signature or initials) . .........-- i 
Contract No. Date Req. No. Date oO Rec'd a an 
Pursuant to authority vested in me, I certify that this account is correct and proper for payment. 
tApproved for $0.50 SIGN tRichard P. Roe_- esti 
ORIGINAL (Authorized ‘Certify ing Officer) 
I esctsisieakellinciaaavniatahbatnniniiasieninenianiitenaininiedin ONLY Title Disbursing Officer.................... 
EE General Accounting Office Date Chicago, New York 


The reverse of this form must be executed when purchases are made or services secured without written 
——— in any form 
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ACCOUNTING CLASSIFICATION (Appropriation Symbol must be shown;other classification optional) 
05X6765 Small Difference Account, Depositary Adjustments, General Accounting Office. 





fen Treasurer of the United States in 
favor of payee named above, 


thy Pee es 9 ES 





*When a voucher is signed or receipted in the name of a com- | Per 
pany or corporation, the name of the person writing the company 
or corporate name, as well as the capacity in which he signs, must 
appear. For example: “John Doe company, per John Smith, Sec- Title 
retary,”’ or‘* Treasurer,” as the case may be. 

tlf the “ability to certify and authority to approve are combined 
in one person, one signature only is necessary; otherwise the en, 
proving officer will sign on the line below “‘ Approved for $. 
and over his official title. 


METHOD OF OR ABSENCE OF ADVERTISING 


METHOD OF ADVERTISING 


1. Advertising in newspapers Yes 0 Noo. 
2. (a) Advertising by circular letters sent to .......... dealers. 
(0) And by notices posted in public places YesO No 


Oo. 
(If notices were not posted in addition to a ieestaiten by circular letters sent to dealers, explana- 
tion of such omission must be made below.) 


ABSENCE OF ADVERTISING 


3. Without advertising, under an exigency of the service which existed prior to the order and would not 
admit of the delay incident to advertising. 
4. Without advertising in accordance with 


5. Without advertising, it being impracticable to secure competition because of 


(Here state in detail the nature of the exigency or circumstances under which the securing of competition 
was impracticable under 3 and 4) 


Notg.—The above form “‘ Method of or Absence of Advertising”’ is to be used when purchases are made 
or services secured under proper authority without written agreement in any form. case of a written 
agreement (formal contract, ae ‘oposal, and oars, or less formal agreement) Standard Form No. 1036— 
Revised should be used for abstracting the method of or absence of advertising and award of contract. (See 
General Regulations No. 51, as amended.) 





ACCOUNTING SYSTEMS MEMORANDUM NO. 26 
April 30, 1953 


DISPOSITION OF BALANCES IN SPECIAL FUND APPROPRIATIONS OR 


GENERAL FUND APPROPRIATIONS DERIVED FROM SPECIAL FUND 
APPROPRIATIONS 


1. Purpose—This Memorandum sets out the methods agreed upon by the 
General Accounting Office, the Treasury Department and the Bureau of the 
Budget for (1) disposing of lapsed balances in annual special fund appropriations 
or annual general fund appropriations derived from special funds; and (2) the 
transferring of the unobligated balances of special funds to miscellaneous receipts, 
as required by law. 

2. Disposition of Obligated Balances.—The obligated balance represented by 
liabilities and firm obligations will be transferred to the account “20X1850 Pay- 
ment of Certified Claims” on Standard Form No. 1151 in accordance with the 
oa prescribed in Accounting Systems Memorandum No. 9, Second 
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3. Disposiiton of Unobligated Balances.—The unobligated balances of special 
fund nceounta or general fund a pupretions derived from special funds which 
are to be dis of will be handled as follows: 

(a) The administrative agency will request the disbursing officer to deposit 
the soni into the Treasury to the credit of the respective appropriation 
account. (The Disbursing Officer will use Standard Form 201, Certificate 
of Deposit, for this purpose.) 

(b) When this has been accomplished, the administrative agency will then 
transmit to the Treasury Department, Bureau of Accounts, Division of 
Central Accounts, a request that the balance be returned to unappropriated 
receipts. The request will indicate whether or not the balance is to remain 
in the unappropriated receipt account for subsequent appropriation action 
by Congress or whether it is to be transferred to miscellaneous receipts. 

(c) The Treasury Department will transfer the balance to the appropriate 
fund account by means of an adjustment voucher and will notify the agency 
of the accomplishment. 

4. Accounting Treatment.—Disposition of balances of prior year appropriations 
will be recorded as a write-off of the appropriation balance and an increase in the 
balance of special fund unappropriated receipts. If the balances are then paid 
into miscellaneous receipts, special fund receipts of the year will be reduced and 
general fund receipts of the year will be increased. 

Adjustments of current year appropriations will be recorded as a reduction in 
special fund appropriations and receipts, and an increase in general fund receipts 
of the year. 

5. Effective Date——The provisions of this Memorandum will become effective 
for transactions for the fiscal year 1953. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 27 
June 


REPORTING REQUIREMENTS FOR CHECKING ACCOUNTS MAINTAINED 
ON A DISBURSING STATION BASIS 


1. Purpose-—This Memorandum is issued to amplify the requirements of the 
General Accounting Office with respect to the rendition of accountability reports 
by disbursing officers. 

2. Accountability Periods——Under the revised procedures of the Treasury 
Department where disbursing symbol numbers are assigned to checking accounts 
with the Treasurer of the United States on a disbursing station basis rather than 
on a disbursing officer basis, disbursing officers will render their accountability 
reports as of the close of the last day of their official operation at the disbursing 
station irrespective of the fact that such date may be other than the close of the 
calendar month, and the checking account is to continue in operation. Where 
there is a successor disbursing officer, such officer will open his accounts with the 
closing balances of the accounts as stated by his predecessor, and report accounting 
transactions through the remaining portion of the regular accounting period. 

3. Accounts Current.—There is no change in the provisions for the preparation 
and submission of accounts current to the General Accounting Office by dis- 
bursing officers as prescribed in General Regulations No. 80, dated August 15, 
1934 (14 Comp. Gen. 940), General Regulations No. 87, dated June 25, 1936 
(15 Comp. Gen. 1159), and sp Systems Memorandum No. 18, dated 
July 10, 1951 (31 Comp. Gen. 778). Accounts current covering the final dis- 
bursing period of a re officer at a disbursing station should be plainly 
marked as “Final” in the blank space directly above the name line of the account 
current and opposite the form number block. 

4. Statement of Depositary Account and Report of Checks Drawn.—Standard 
Form No. 1148 will continue to be prepared and submitted as required under 
General Regulations No. 91—Second Revision, dated January 9, 1947 (26 Comp. 
Gen. 970), and Accounting Systems Memorandum No. 8, ted June 23, 1950 
(29 Comp. Gen. 565). When a disbursing officer discontinues disbursing at a 
‘disbursing station, a Standard Form No. 1148 will be prepared and submitted to 
‘the General Accounting Office reporting the checking account balance on the last 
day of disbursing operations, irrespective of whether or not such date falls on the 
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last day of the calendar month, and the disbursing station is to continue in 
operation with a successor disbursing officer. The statement should be plainly 
identified as the ‘‘final’” report of the disbursing officer for operations at the 
disbursing station. On the reverse of the statement, immediately under the 
“Line Instructions,” the disbursing officer shall show the last check number issued 
by him at the disbursing station. If during his current or final month’s issue and 
preceding the last check number issued there were skips or breaks in check issue 
number sequence, such fact should be clearly indicated in order that the proper 
reconciliation of the checking account and settlement of the disbursing officer’s 
accountability can be performed by the General Accounting Office. 

5. Effective Date.—The provisions of this Memorandum are to be effective 
July 1, 1953. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





ACCOUNTING SYSTEMS MEMORANDUM NO. 2 
June 26, 1953 


ACCOUNTING FOR UNCLAIMED MONEYS OF INDIVIDUALS WHOSE 
WHEREABOUTS ARE UNKNOWN 


1. Purpose——This Memorandum defines responsibility and establishes pro- 
cedures for the clearance from agency accounts as required by section 20 of the 
Permanent Appropriation Repeal Act, 1934 (31 U. 8. C. 725s), of amounts which 
have been held for more than 1 year and which represent moneys belonging to 
individuals whose whereabouts are unknown. 

2. Responsibility for Action and Designation of Accounts.—It is the respon- 
sibility of administrative agencies to initiate action with respect to balances 
which have been held in their accounts for more than 1 year after they became 
available for refund and which represent moneys belonging to individuals whose 
whereabouts are unknown. Individual items of $1.00 or more will be cleared to 
the account ‘8881 Unclaimed Moneys of Individuals Whose Whereabouts are 
Unknown (Name of Individual)” as herein provided and amounts of less than 
$1.00 will be cleared to the credit of the receipt account ‘‘0969 Unclaimed Funds 
and Abandoned Property, Not Otherwise Classified.” 

3. Documentation.—Unclaimed balances will be cleared by voucher and 
schedule of withdrawals and credits, Standard Form No. 1081—Revised, on which 
the description of the purpose for which the collections were originally received 
will not be required. Deposit in the Treasury will be accomplished by certificates 
of deposit, Standard Form No. 201. 

(a) Standard Forms No. 1081—Revised, clearing balances to ‘0969” 
will bear the notation “Unclaimed individual balances of less than $1.00.” 
Only the total amount need be shown and it is unnecessary to identify the 
individual items. 

(b) Standard Forms No. 1081—Revised, clearing balances to “8881” 
will bear the notation ‘“‘Unclaimed balances under 31 U. 8S. C. 725s.” 

(1) At the time action is taken, agencies will prepare lists (original and 
at least one copy) showing by owner and amount the individual items to 
be transferred. Agencies will retain the copy of the lists and will send the 
original to the disbursing officer with, but unattached to, the related Standard 
Form No. 1081—Revised. 

(2) Disbursing officers will complete and distribute the Standard Forms 
No. 1081—Revised, in accordance with established procedures. The number 
and date of the certificate of deposit effecting deposit into the Treasury will 
be noted on the original lists provided for under subparagraph (1) and such 
lists will be promptly forwarded to: 

Bureau of Accounts 

Division of Central Accounts 

Central Operations Branch 

Treasury Department 

Washington 25, D. C. 
where they will be made available to the General Accounting Office for audit. 
After audit, the lists will be retained in the General Accounting Office for 
use in the event of claims for refund of amounts credited to the “8881” 
accounk 
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4. Review of Agency Accounts.—Agencies should analyze their trust and deposit 
fund accounts at least once each quarter for the purpose of determining whether 
they are holding unclaimed balances which properly may be refunded to the 
depositors. Amounts of $1.00 or more so disclosed should be promptly returned 
to the depositors without the necessity for the presentation of claims. Unclaimed 
amounts of less than $1.00 which have been held for more than one year will be 
for deposit to receipt account “0969.” 

5. Effective Date——Clearances to the “8881” and ‘0969” accounts will be 
accomplished as of June 30 of each fiscal year. 

6. Rescission of Previous Instructions.—The instructions contained in Accounts 
and Procedures Letter No. 11200, dated January 13, 1947, and any other instruc- 
tions which conflict with the provisions of this Memorandum are hereby rescinded. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING PRINCIPLES MEMORANDUM NO. 1 
November 26, 1 


STATEMENT OF ACCOUNTING PRINCIPLES AND STANDARDS FOR THE 
GUIDANCE OF EXECUTIVE AGENCIES OF THE FEDERAL GOVERN- 
MENT 


There is transmitted herewith STATEMENT OF ACCOUNTING PRIN- 
CIPLES AND STANDARDS FOR GUIDANCE OF EXECUTIVE AGENCIES 
OF THE FEDERAL GOVERNMENT. This statement is tentative in the sense 
that it represents the bringing together of our views at this time on general questions 
of accounting policy which have arisen in our cooperative work with the agencies 
under the Joint Accounting Improvement Program. Consideration of the specific 
principles involved by all agencies to which they are applicable is desired before 
the document is issued as a more definitive statement under section 112 of the 
Budget and Accounting Procedures Act of 1950 (64 Stat. 835), and, of course, 
such a statement of principles is subject to revision in the light of experience and 
future developments. 

From the beginning of the joint program the development of accounting prin- 
ciples and standards has been approached as an evolutionary process. Many 
of the basic ideas, such as agency responsibility for the development of systems 
designed to meet their specific needs, were set forth in initial and subsequent 
releases under the joint program and were subsequently incorporated in the 
Budget and Accounting Procedures Act of 1950 as a matter of law. My com- 
munication of August 15, 1952 (32 Comp. Gen. 672), to heads of departments and 
agencies titled THE CONTRIBUTION OF ACCOUNTING TO BETTER 

ANAGEMENT also covered some of the broader aspects of the underlying 
philosophy of the joint program. 

The issuance of the attached tentative statement contemplates no change in 
our cooperative working relationship with the agencies. Rather, the statement 
will serve as a general guide in these efforts. The statement is not intended to 
specifically cover the many individual situations which arise from day to day 
and which can only be resolved by the application of judgment in the work with 
the agencies. 

This statement has been in the course of preparation for several months and 
extensive comments from many sources have contributed to it. We wish to 
express our appreciation for the many helpful suggestions received. It is our 
desire to encourage agencies to discuss the attached material with our staff. This 
should serve to bring about a more thorough understanding of the ideas covered 
and lead to the expansion and improvement of the statement in terms of its use- 
fulness to the agencies. More comprehensive treatment of particular problems 
or areas of activity is contemplated and will take the form of subsequent mem- 
oranda in this series. 

The secretary of the Treasury and the Director of the Bureau of the Budget 
have participated in the development of this statement in keeping with the 
cooperative working relationship envisioned by the Budget and Accounting 
Procedures Act of 1950. 

Your comments on the concepts set forth in the attached statement are invited. 


Linpsay C. WARREN, 


Comptroller General of the United States. 
Attachment. 
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FOREWORD 


This statement is intended to be a working tool for use in our 
cooperative efforts with the agencies and represents our present views 
on general questions of accounting policy. These guides have 
evolved from experience gained under the joint accounting improve- 
ment program and give expression to concepts set forth in the Budget 
and Accounting Procedures Act of 1950. 

This material is designed to be of specific assistance to agency 
personnel engaged in the development of accounting policy and sys- 
tems. It is hoped that it will be of similar value to all levels of 
management by bringing about a greater understanding of the uses 
to which accounting can be put as an aid to effective administration. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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STATEMENT OF ACCOUNTING PRINCIPLES AND 
STANDARDS FOR GUIDANCE OF EXECUTIVE AGENCIES IN 
THE FEDERAL GOVERNMENT 


A. INTRODUCTION 


I. RESPONSIBILITY FOR ACCOUNTING SysTEMS 


The Budget and Accounting Procedures Act of 1950, Public Law 784, approved 
September 12, 1950 (64 Stat. 832), places upon the head of each executive agency ' 
of the Government the specific responsibility for establishing and maintaining 
adequate systems of accounting and internal control which conform to principles, 
standards and related requirements for accounting prescribed by the Comptroller 
General of the United States. The law provides that the Comptroller General 
shall act after consulting the Secretary of the Treasury and the Director of the 
Bureau of the Budget, concerning their oe financial reporting and 
budgetary needs and after considering the needs of other executive agencies. 

The law declares its objective to be the modernization and simplification of the 
accounting of the Government to provide for the needs of both the Legislative 
and the Executive branches. It provides a carefully conceived basic framework 
for the continued improvement of financial management through the mutual 
efforts of all pees 


II. Stratus or Tuts StaTEMENT 


In keeping with the policy of the Comptroller General to encourage maximum 
exercise of initiative by executive agencies, this statement is intended to (1) 
provide a framework sufficiently flexible that accounting can be fitted to the 
needs of each group to be served, (2) stimulate the development of the highest 
standards of accounting and financial reporting, and (3) encourage the continued 
orderly improvement of all phases of financiai management. 

Accounting systems submitted by executive agencies for the approval of the 
Comptroller General, or otherwise reviewed by the General Accounting Office, 
will be tested against the principles, standards and related requirements set forth 
in this statement. However, the need for departures will be recognized if war- 
ranted by special circumstances. 


B. REQUISITES FOR DEVELOPMENT AND APPLICATION OF 
ACCOUNTING PRINCIPLES AND STANDARDS 


Before discussing principles and standards it seems appropriate to review the 
related factors which are important to their successful development and applica- 
tion. 


I. ORGANIZATION AND PERSONNEL 


1. Accounting and its place in the organizational structure.—Management 
depends on accounting for current factual information on financial operations for 
purposes of planning and control, as well as for an historical record of financial 
transactions. The accounting framework within an agency? should be con- 
sistent with assignments of responsibility to organizational units. It should 
constitute a major factor in establishing and maintaining controls over current 
operations and in providing financial data needed for planning and reporting. 

o serve these purposes, it is essential that the results of accounting, budgeting 


‘ This law applies to Government cor; Ly and agencies subject to the Government Corporation 
Control Act, Public oo 248, approved mber 6, 1945 (59 Stat. 597), to the extent of secs. 114, 116, and 
119 and to the Post Office Department to the extent of secs. 111, 114, and ro es ide Pot Os and 
standards to be prescribed for the Post Office Department are separately for in P 
Syne Financial Control Act of 1950, Public Law 712, coomeved See} 7 180 64 8) 
icy”’ is used throughout this statement in a general sense to refer to Sauna nai 
lishment, commission, board or an organizational entity thereof, such as 8 bureau. 657 








658 APPENDIX 


and related progress and statistical reporting, as well as internal audit, be inte- 
grated and coordinated to the end that these functions are developed with full 
cognizance of their complementary character. To be effective, the integration 
and coordination of these related functions of financial management must be 
accomplished at the top-management level. 

2. Importance of qualified personnel.—There are no substitutes for judgment 
and the ability to work with others but experience has demonstrated that an 
adequate staff possessing technical training and skill also must be present to 
accomplish effective results in accounting endeavors as is true in other technical 
fields. Administrators who must necessarily depend on accounting results for 
aid and guidance are entitled to and should demand a full measure of each of 
these basic elements in selecting or retaining their top accounting personnel. 
Moreover, technical competence is of prime importance in attaining the orderly 
continuing improvements in accounting set forth as the policy of the Congress 
in the Budget and Accounting Procedures Act of 1950. 


II. DETERMINATION OF NeEeEpDs or THose To Be Servep 


In the development of accounting systems, the agency should necessarily give 
first consideration to its own needs. It should, however, also give consideration 
to the requirements of other groups in the Executive branch, with particular 
reference to the Bureau of the Budget and other staff agencies directly assisting 
the President in the discharge of his budgetary and management responsibilities 
and to the financial management and reporting responsibilities of the Secretary 
of the Treasury. 

Further, in the declaration of policy and in the specific provisions contained 
in the Budget and Accounting Procedures Act of 1950, the Congress has clearly 
set forth its intention that the Comptroller General prescribe principles and 
standards which will provide for full disclosure to the public of the results of 
financial operations of each executive agency and the Government as a whole, as 
well as financial information necessary to enable the Congress and the President 
to discharge their responsibilities. 

Requirements of other groups will ordinarily be consistent with but represent 
less detailed requirements than those of agency management. Accordingly, the 
basic framework of the accounting system should be developed by (1) beginning 
with the needs of the initial level of administrative responsibility, and (2) providing 
for the summarizing of the basic data so derived to meet subsequent requirements 
for internal and external reports. 


III. Provision ror CompuiaNnce Wirs Law 


Compliance with general and specific laws applicable to the funds and appro- 
priations for which an agency is responsible is an important factor in the develop- 
ment of agency accounting systems. The accounting system should be designed 
to demonstrate that the resources of each separate fund and appropriation, or 
other authorizations thereunder, are applied only to the purposes designated in 
the law. Similarly, the accounting system should provide for development of 
information to aid in securing compliance with the antideficiency provisions of 
the statutes, including the regulations issued thereunder, and furnish objective 
evidence of such compliance. 


IV. Provision For INTERNAL CONTROL IN THE DEVELOPMENT oF AGENCY 
ACCOUNTING SysTEMS 


In the development of agency accounting systems, provision should be made 
for internal control by giving particular cognizance to those accounting features 
which can effectively contribute to such control. These features should be 
complementary to other forms of internal control less directly related to the 
accounting system. 

Basic elements required for adequate internal control in an agency include a 
carefully planned organizational structure, well defined operating policies and 
procedures, clear delegations of duties to subordinates, competent personnel and 
a strong internal audit program. A broadly constituted internal audit program 
effectively carried out will provide the administrator and his subordinates not 
only with the auditor’s findings regarding financial transactions but also with 
an objective appraisal of the manner in which policies and procedures have been 
carried out, along with recommendations for improvements. 

The ——— of internal control principles is developed more fully in 
Part C. ISCUSSION OF ACCOUNTING PRINCIPLES AND STANDARDS. 
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V. INDEPENDENT AvupiT By GENERAL ACCOUNTING OFFICE 


An independent post audit by the Comptroller General as an agent of the 
Congress is provided for by law and contributes to continuing improvements in 
the development and application of the accounting principles and standards 
incorporated in properly designed accounting systems which are a vital factor 
to the effectiveness of such an audit. This is done through the review and 
evaluation of the accounting and related processes in actual operation. 


C. DISCUSSION OF ACCOUNTING PRINCIPLES AND STANDARDS 


I. AccounTING SysTEM OF THE FEDERAL GOVERNMENT 


The accounting system of the Federal Government consists of the accounting 
systems of each agency and the accounting of the Treasury Department, in- 
cluding provision for suitable integration between the accounting processes of 
each agency and the accounting of the Treasury Department. 

1. Agency accounting systems.—Responsibility for establishing and maintaining 
the accounting systems of each executive agency rests with the head of the 
agency. Each accounting P pw should provide a complete and reliable record, 
stated in monetary terms, of the operations covered by it and accounting control 
over revenues or income, expenditures, assets (including property), and liabilities, 
as well as appropriations. 

The accounts of each agency should ordinarily be kept on a decentralized 
basis. Decentralization may be accomplished on an organizational or geographic 
basis or a combination of the two, with due consideration being given to economy 
and the ready availability of financial data at the respective levels of organization 
to which management responsibilities have been assigned. The accounts should 
be kept in such detail as is necessary to meet agency needs and should be so de- 
signed as to be capable of furnishing information needed by other agencies in the 
Executive branch and by the Congress. The transactions reflected on these 
books should not be recopied even in summary form on the books of the agency 
at higher organization levels. Instead, the financial reports submitted by sub- 
ordinate levels should be utilized in preparing summary reports. Adequate 
provision should, however, be made for technical supervision and interlocking 
accounting relationships between offices to assure the validity of consolidated 
agency reports. 

Transactions should be adequately documented and should be so recorded 
that they can be readily traced from the original documents to records and from 
the latter to the financial statements. 

Interagency and interfund transactions should be separately identified in 
agency records and statements so that they may be properly treated in preparing 
financial statements of the Government as a whole. 

2. Treasury Department central accounting.—In its capacity of a central fiscal 
agency the Treasury Department is by law authorized to establish and maintain 
a system of central accounting designed to discharge its responsibilities for central 
accounting and reporting as contemplated by the Budget and Accounting Pro- 
cedures Act of 1950 which includes provision for suitable integration between the 
accounting processes of each agency and the accounting of the Treasury De- 
partment. he system of central accounting referred to is in addition to the 
agency accounting systems of the Treasury Department utilized in carrying out 
“s operating responsibilities; e. g., the accounting system of the Bureau of 

ustoms. 


II. FrinanctaL REPORTING OF THE FEDERAL GOVERNMENT 


Financial reports of the Federal Government fall into three groups: (1) agency 
reports for internal management purposes, (2) agency reports made available 
by an agency for the use of others, and (3) reports prepared by the Treasury 
Department as a central fiscal agency. 

1. General principles of facuaiel. reporting.—The following principles and 
standards apply to all types of financial reports and any important deviations 
therefrom should be explained in the report: 

(a) Reports should disclose all essential financial facts for the period 
covered and such other data as have an immediate and direct bearing on 
financial operations and financial condition, with appropriate consideration 
being accorded classified information where that factor is involved. In 
addition to tabular presentations, textual and graphic presentations should be 
utilized where advantageous. 
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(b) Reports should be issued promptly. 

(c) Provision should be made for complying with legal requirements relating 
to preparation and issuance of reports. 

d) All financial transactions of the period should be included; data 
applicable to a prior period should be so identified if material. 

(e) Data should be reported on a consistent basis from one period to 
another. If deviations become necessary, they should be adequately 
explained and their effect on financial condition and financial operations 
should be pointed out. 

(f) Common terminology should be employed for terms having Govern- 
ment-wide application. 

(g) Common classifications of accounts should be employed in reporting 
like transactions. 

(h) Data in each report should be based on adequate accounting support. 

(i) Evidence of compliance with general or special statutory requirements 
should be shown in financial statements and supporting schedules to the 
maximum extent practicable. 

(j) Significance and materiality must be kept in mind, that is, the cost and 
effort required to make refinements must be evaluated in the light of the 
usefulness of the data thus developed. Refinements which delay the timely 
issuance of data must be similarly evaluated. 


2. Agency financial reporting.—Because accounting results are conveyed to 
management through reports, the pattern followed in the preparation and sub- 
mission of reports should be in conformity with assignments of management 
responsibility to organizational units. This is a major reason for the decentraliza- 
tion of accounting, i. e., to make financial data readily available to management. 
Only by such an arrangement can management effectively discharge its responsi- 
bility for reviewing reports to make certain that financial operations, including 
the effect of decisions made by management, have been fully reflected. 

More specifically, reports should be prepared directly from the accounts in an 
organizational unit which keeps the books covering its own activities. Reports 
covering more than one such organizational unit should be prepared by con- 
solidating the data carried in the individual reports of the units involved. To 
illustrate, assume that an agency is divided into regions which have project loca- 
tions and that accounting has been decentralized to the projects. In that case, 
the reports covering the financial transactions at each office should be based on 
the accounts maintained in that office. Data for the region as a whole should 
be obtained by combining the data carried in the reports of the projects with 
the data for financial transactions at the regional level reflected in the accounts 
of the regional office. In turn, the report for the agency as a whole should be 
based on regional office reports plus the data taken from the books maintained 
at the central office for financial transactions consummated at that office. 

3. Treasury Department central financial reporting.—In carrying out its re- 
sponsibilities for central financial reporting the Treasury Department will obtain 
from each agency such reports and information relating to financial condition and 
spemane as the Treasury Department may require for the effective performance 
of its responsibilities. Reports prepared by the Treasury Department for the 
information of the President, the Congress and the public will be such as to 
present the results of the financial operations of the Government and will include 
such financial data as the Director of the Bureau of the Budget may require of 
the Treasury in connection with the preparation of the Budget or for other pur- 
poses of the Bureau. 

4. Type and content of financial reports.—Reports mayenet of and en ared by 
each agency will necessarily vary with the purpose to be served. Needs on the 

art of others will ordinarily call for less detailed information than the data needed 

y the aioe for its own purposes, and should be met by a summarization of 
the detailed data made available for internal management. The following will 
illustrate the more general principles involved: 


(a) All agencies a wholly or in part from appropriations or other 
authorizations should prepare budgetary reports showing the amounts 
authorized, total obligations incurred, subdivided between expenditures and 
unliquidated obligations, and the unobligated balance of each appropriation 
or other authorization. Expenditure data should be in terms of accrued ex- 
penditures (as used in this document, the term accrued expenditures means 
the charges incurred for goods and services received and other assets acquired, 
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whether or not payment has been made and whether or not invoices have 
been received) unless this refinement is not significant and would serve no 
useful ae 

(b) All agencies should prepare balance sheets. Agencies carrying on 
business-type activities should prepare income and expense statements on 
an accrual basis as well as a statement of sources and application of funds. 
Other agencies should prepare statements showing actual and estimated 
receipts, classified by source, as well as statements of accrued expenditure 
classified so as to be most useful for management purposes. 

(c) If several funds are involved, sepeeate statements should be prepared 
for each fund if a signficant purpose will be served. Otherwise, a combined 
statement for several funds may be prepared but the equity of each fund 
must be identified in the net-worth section. 

(d) In addition to the statements for individual funds, combined or con- 
solidated statements covering two or more funds should be prepared if such 
statements will throw further light on the financial condition or financial 
operations of the agency. : 


III. FrInaNcriAL AND RELATED CoNTROLS 


It is the responsibility of management to provide a system of financial control 
which will assure (a) compliance with legal requirements, and (b) prudent financial 
management. The broader aspects of internal control were referred to in Part 
B. REQUISITES FOR DEVELOPMENT AND APPLICATION OF ACCOUNTING PRINCIPLES 
AND Sranparps. The discussion which follows is directed at those phases of 
— control which relate more specifically to the accounting and financial 
unctions. 

1. Compliance with legal requirements.—Controls, formal or informal, should 
be designed with a view of (a) preventing any financial transaction which is not 
in, conformity with legal requirements, aan (b) providing the information necessary 
to show that legal requirements have been complied with. To cite one example, 
the system of control must assure that no obligation will be incurred in excess of 
appropriations made by the Congress and it must provide for records which will 
show the status of appropriations. Similarly, control over the certification of 
vouchers must provide for strict adherence to the provisions of Public Law 389, 
approved December 29, 1941 (55 Stat. 875), commonly referred to as the Certifying 
Officers Act. 

2. General practices contributing to control.—Controls must necessarily be woven 
into day to day activities. Some illustrations of simple every day practices which 
materially contribute to financial control are as follows: 


(a) Control over revenues or income, expenditures, assets and liabilities 
is strengthened by arranging the duties of employees in such a way that 
no one employee is solely responsible for all elements of any transaction. 
The following are some examples! 


(1) Employees collecting revenues do not have access to the re- 
ceivable accounts. 

(2) Accounts receivable are established independently of those render- 
ing the services or supplying the materials giving rise to the receivables. 

(3) Seaneeyete handling cash or the accounts receivable records do 
not have authority to write off accounts receivable. 

(4) Employees charged with the duty of purchasing materials do not 
have the responsibility for receiving or storing them. 

(5) Employees having the duty of receiving inventory or property 
do not also keep the accounting records relating thereto or have authority 
to approve the transfer, use, sale or other disposition of materials or 
property. 

(6) Both vendors’ invoices and receiving reports flow directly to the 
accounting office rather than through the group responsible for purchases. 

(7) Employees handling materials or supplies are not relied upon 
exclusively to take physical inventories for the purpose of ascertaining 
whether the physical quantities are in agreement with the amounts 
reflected in the accounting records. 

(6) The system of financial control should provide for the prenumbering of 
financial stationery (receipt forms, checks, bonds, etc.) and for keeping 
such stationery under continuous control of a person not using it. 
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3. Revenue control.—Adequate control over revenues involves not only seeing 
to it that the revenues are properly recorded as soon as earned but, more important, 
making sure that the Government collects all the revenues to which it is entitled. 
The use of the accrual basis will materially aid in achieving this end because 
accounting control is established as soon as the revenues are earned. 

4. Expenditure control—Adequate control over expenditures, in addition to 
the legal aspects previously discussed, includes other factors such as: 

(a) Assurance that the materials were actually received or that the 
services were actually rendered and that quality, quantity and price are in 
accordance with the provisions of purchase orders, contracts, or other au- 
thorizations, and that the authorizations are consistent with applicable 
statutes, regulations and policies. Such assurance can be achieved by 
providing, in addition to the measures previously described, that each 
expenditure must be supported by signed documents ! which furnish the 
information necessary to substantiate each of these requirements. 

(b) Assurance that the most effective use is made of the purchased ma- 
terials and that services whether they be contractual in nature or performed 
by the Government’s own employees are rendered at the lowest possible 
cost. The achievement of these objectives is aided by (in addition to 
nonfiscal factors such, for example, as hiring qualified employees, training 
them properly, and exercising proper supervision over them) such fiscal 
measures as the adoption of the accrual basis of accounting. The accrual 
basis makes it possible to relate accrued expenditures to the amount of work 
performed and thereby provides data for comparisons with standards of 
other agencies or of the same agency for prior periods. 

5. Asset control.—The control over assets should assure that the best possible 
use is made of the assets, that they do not leave the possession of the Government 
except under proper authorization and followup where appropriate, that adequate 
measures are taken for their care and preservation, and that no assets are 
written off or disposed of otherwise without proper authorization. In addition to 
the measures described earlier, certain types of assets require special types of 
control. The following are a few examples: 

(a) Control over cash in the physical custody of employees is strengthened 
by providing for (1) the prompt recording of cash receipts, (2) their prompt 
deposit in an official depository, and (3) an independent comparison of the 
evidence of deposit with the original record of receipts; by prohibiting pay- 
ments directly out of receipts; by limiting imprest cash funds to reasonable 
needs; and by providing for the review and reimbursement of imprest cash 
funds at frequent intervals. 

(b) Control over expendable materials and supplies requires the establish- 
ment of a system whereby the materials and supplies (1) are inspected and 
checked in as soon as they are received, (2) are stored in such a way that 
responsibility for custody can be definitely placed with some individual or 
group of individuals, and (3) cannot be withdrawn without proper authoriza- 
tion. If they are sufficiently important, they may also be further controlled 
by means of perpetual inventory records. Regardless of whether or not 
perpetual inventory records are kept, proper control calls for the taking of 
physical inventories at periodic intervals. If perpetual inventory records 
are kept, the causes of the variations between the amounts shown by the 
records and the amounts obtained through physical counts should be ascer- 
tained and reported to a responsible official. Moreover, the books should be 
brought into agreement with the results obtained from the physical counts 
and, wherever required, the entries should be based on properly approved 
survey reports. 

6. Use of costs as a means of control.—Financial management reaches its 
maximum potential through the use of cost data as a means of control. Costs 
of approved programs can best be kept within legal as well as administratively 
imposed limits if the individual in charge of each activity is made responsible 
(within limits fixed by higher authority) for the costs to be incurred because of 
the activity. Under this plan a cost is in every instance the result of an individual 
decision. Such an ores requires as a first step the development and ap- 
proval of a carefully devised financial plan based on the estimated cost of the 
objectives to be accomplished. Based on such a financial plan appropriate control 


1 Certain exceptions are provided under regulations governing small purchases. 
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devices fitted to the particular undertaking (approved rates of accrued expendi- 
tures, control over size of staff, etc.) can be developed. Such flexibility and 
latitude as is consistent with the situation can be provided. Similarly, current 
adjustments based upon frequent reviews of operating plans can be made and 
ane can be evaluated in terms of accomplishments from period to 
period. 

This approach also presumes the use of accrual accounting whereby recorded 
expenditures will include all appropriate costs and thereby supply an accurate 
basis for evaluating past accomplishments as well as for estimating current and 
future financial requirements. Among the advantages is the positive emphasis 
that is placed on the receipt of value for resources used which, in turn, gives 
greater prominence to cost in the planning of operations as opposed to placing 
exclusive emphasis on not exceeding budgetary authorizations with a resulting 
lack of emphasis on value received. Further, by directly relating costs to as- 
signments of administrative responsibility it is possible to develop cost con- 
sciousness to a greater degree as well as a keener appreciation of all aspects of 
financial management. 


IV. Funp anp Account STRUCTURE 


A fund is (a) a sum of money ! or other resources ? set aside for general or 
specific purposes in accordance with law or regulations, and (b) an accounting 
entity. 

The fact that a fund is an entity for accounting purposes does not necessarily 
call for a complete set of separate accounts or a separate general ledger and 
financial statements. In many instances, it is sufficient if the equity of the 
fund is identified in the accounts and statements of a related fund. For example, 
deposit funds incidental to a project require only a separate liability account 
properly identified to reflect the nature of the liability and need not require a 
segregation of cash from other deposit funds or separate financial statements. 
In other cases, the nature of the assets may require their separate identification 
in the subsidiary records, in order to account properly for the equity of each 
fund, but not in the financial statements where it may be sufficient to show 
merely the equity of each fund separately. 


1. Classification of accounts by type of fund—The fund accounts of the Federal 
Government fall within two general types: (a) Those used to account for resources 
derived from the general taxing and revenue powers or from business operations 
of the Government, and (b) those used to account for resources held and man- 
aged by the Government in the capacity of custodian or trustee. 

(a) Funds derived from general taxing and revenue powers and from business 
operations.—These accounts are further classified as follows: 

(1) General Fund Accounts.—These consist of receipt accounts, used 
to account for collections which are not dedicated to specific purposes 
and expenditure accounts, which are used to record transactions arising 
under Congressional authorizations to use for public purposes any 
resources of the Government not otherwise appropriated. 

(2) Revolving and Management Fund Accounts.—These are combined 
receipt and expenditure accounts established by law either: (a) To 
finance a continuing cycle of operations with receipts derived from such 
operations available in their entirety for use by the fund without further 
action by Congress; or (b) to facilitate accounting for and administration 
of intragovernmental operations which are financed by two or more 
appropriations of an agency. 

(3) Special Fund Accounts.—These consist of separate receipt and 
expenditure accounts established to account for receipts of the Gov- 
ernment which are earmarked by law for a specific purpose, but are not 
generated from a cycle of operations for which there is continuing 
authority to reuse such receipts. 

Working funds may be established in connection with each of the fore- 
going, advances from general fund and revolving fund accounts being 
grouped in a general fund classification and advances from special fund 
accounts being classified according to the parent fund. 


! This includes an authorization to withdraw funds from the Treasury, e. g., an appropriation or other 
account with the Treasury and, accordingly, need not be cash in the usual sense of a funded account. 
2 Estimated revenues, inventories, equipment, accounts receivable, etc. 
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(b) Funds held by the Government in the capacity of custodian or trustee.— 
These fund accounts are further classified as follows: 

(1) Trust Fund Accounts——These sre accounts established to ac- 
count for receipts which are held in trust for use in carrying out specific 
seems and programs in accordance with an agreement or statute. 

he assets of trust funds are frequently held over a period of time and 
may involve such transactions as investments in revenue producing 
assets and the collection of revenue therefrom. Generally, trust 
fund accounts consist of separate receipt and expenditure accounts 
but when the trust corpus is dedicated to a business-type operation, 
the fund entity is called a trust revolving fund and a combined receipt 
and expenditure account is used. Working funds may be established 
aaa trust fund accounts and are classified according to the parent 
und. 

(2) Deposit Fund Accounts.—These are combined receipt and expen- 
diture accounts established to account for receipts (a) held in suspense 
temporarily and later refunded or paid into some other fund of the 
Government, or (b) held by the Government as banker or agent for 
others and paid out at the direction of the owner. Such funds are not 
available for paying salaries, expenses, grants, or other expenditures of 
the Government. 


2. Account structure-—Since a fund is a separate accounting entity, a self- 
balancing group of accounts (double-entry system) should be provided for each 
in accordance with the general categories illustrated below, except where the 
character of the fund does not warrant a separate group of accounts, as discussed 
more fully in the second paragraph of the introduction (p. 14) to this section. 
All of the accounts illustrated will not necessarily be maintained for each fund; 
only those appropriate to the particular type of undertaking will be used in each 
instance. he accounts should also be identified with the organizational units 
to whose activities they apply where more than one such unit is involved in the 
administration of a particular fund. 

(a) “Balance sheet’’ accounts.—The asset, liability and net worth accounts 
constitute this group. In the business-type operations, the net worth 
accounts include appropriations, donated capital and retained income, as 
well as the accounts which show the reduction in net worth by reason of 
funds returned to the Treasury. In other operations, the net worth accounts 
include unexpended appropriations and invested and donated capital. 

(b) “Income and expense statement” accounts.—These accounts are applic- 
able to business-type operations. Income accounts are used to record such 
items as fees and proceeds from the sale of products or services. Expense 
accounts are used to record such items as the cost of goods sold, operation 
and maintenance expense, administrative expense and interest expense. 

(c) “Statement of receipts’ accounts——These accounts are applicable to 
nonbusiness-type operations. Examples are accounts used to record fees, 
rents, fines and penalties, and interest. 

(d) “‘Statement of accrued expenditures”’ accounts.—These accounts are 
applicable to nonbusiness-type operations. Examples are accounts used 
to record accrued expenditures by activity, by organization unit or object, 
or by an integration thereof. 

The general ledger accounts maintained for net worth should provide additional 
detail as may be required, such as unallotted appropriations or apportionments, 
unobligated allotments, unliquidated obligations, etc. 

In appropriate cases, accounts should be maintained for estimated receipts and 
estimated reimbursements. 

In any event, the accounts used to record the transactions applicable to a 
particular undertaking should be integrated in a single accounting system which 
should, where appropriate, include cost accounts. 

3. Expansion of expenditure classifications by use of cost accounts.—Cost accounts 
may be used to provide a detailed classification of expenditures made (1) for the 
acquisition of assets, or (2) for current expenses. 

e analysis by objects and the analysis by activities required for budget 
presentation purposes may also be provided for (when the — is presented 
on an accrued expenditure basis) by the use of cost accounts if such accounts 
are in sufficient detail so that they can be grouped together to arrive at the total 
expenditures for a given object or activity. 
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4. Treatment of accounts in preparaticn of financial reports.—The relationship 
between the accounts of a unified accounting system is illustrated by their use 
in the preparation of financial reports. The type and content of financial reports 
has been previously described in part C-II.—FinanciaL REPORTING OF THE 
FEDERAL Gonsmaten. The accounts illustrated in the preceding discussion 
provide the data for each of the statements outlined. For example, statements 
showing the status of appropriations, balance sheets, income and expense state- 
ments, or statements of receipts and statements of accrued expenditures can be 
prepared from these accounts. The supplementary information provided by the 
cost accounts may form the basis for presenting the additional detail required 
for the supporting statements. 

5. Accounting support for budget presentations.—Coincident with other consid- 
erations referred to above, accounting support for activity schedules included in 
budget presentations should be provided for in the development of accounting 
systems. Because of the wide variation in activities and the many organizational 
patterns followed, no single approach can be suggested. As an objective, activities 
and organizational patterns should be made consistent to the extent feasible in 
each case, and accounts should be established to coincide with that pattern 
(within such activity pattern performance yardsticks should be developed to the 
extent feasible). One approach worthy of careful consideration is the use of cost 
classifications based on accrued expenditures, supplemented by an analysis of 
undelivered orders at the end of the period. In any event, however, a unified 
approach is urged, providing a single set of integrated accounts to adequately 
meet budgetary needs. 


V. BupGetrary CONTROL AND ACCOUNTING 


Every agency is required by law to have a system of administrative control 
which will restrict obligations or expenditures from exceeding the amounts appro- 
priated therefor, the balances in the funds involved and the amounts of the 
apportionments or reapportionments made for the current fiscal period. Reserves 
established by the Director of the Bureau of the Budget or other authorized 
officials are of equal import. In addition, the system of administrative control 
must be such as to fix responsibility for the creation of any obligation or the 
making of any expenditure in excess of an apportionment, reapportionment or 
other subdivision thereof determined administratively. 

Several types of accounts provide data for budgetary purposes and various 
accounting techniques contribute to budgetary control. Used in a more limited 
sense, budgetary accounting provides the means for reflecting estimated receipts 
and the status of appropriations and apportionments. This is accomplished 
through summary accounts in the general ledger supported by subsidiary records 
which commonly include an allotment ledger or other allotment control device. 

1. Accounting for apportionments and allotments.—Because of the need for 
factual evidence of compliance with legal requirements it is necessary to provide 
in the accounting system and related budgetary control processes for the recog- 
nition of apportionments and established reserves. Allotment processes are the 
usual means of providing for such recognition and the basis for developing evidence 
of compliance with regulations issued pursuant to section 3679, Revised Statutes, 
as amended (31 U. S. C. 665), which requires an administrative system of control 
of the character discussed in the opening paragraph of this section. 

2. Number of allotments required.—Allotments should parallel assignments of 
responsibility and ordinarily fewer allotments are required for purposes of budg- 
etary control than the number of classifications needed for providing financial 
data to management. For example, a single allotment for a field office may 
suffice for purposes of budgetary control; while an activity breakdown, an object 
breakdown, and unit costs might be needed from a management standpoint. 
Under such circumstances, the object and activity data should not be made 
allotment categories, but should be obtained through accounting processes. 

Specific limitations required by law within the scope of an appropriation must 
be provided for, either in the formal accounts or by some other acceptable means. 
In some cases, limitations may require separate allotments. In other cases, they 
can be handled through the use of memorandum records. Where a limitation is 
stated in numbers of units instead of dollars (e. g., number of automobiles which 
may be purchased), the method of obtaining compliance and showing compliance 
can best be handled in terms of units, not dollars, outside the formal accounts. 

3. Significance of obligations.—Appropriation actions by the Congress, with 
limited exceptions, provide that obligations may not be incurred unless there is 
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an appropriation or fund balance available therefor at the time the obligation is 
created. Obligations generally serve as the basis for requesting appropriations, 
as the basis for Congressional action, and as the basis for most apportionments 
and allotments. For these reasons the accounting system should provide for 
identifying obligations with the applicable appropriation or fund at the time they 
are incurred. Similarly, all reports reflecting obligations should be supported 
by evidence provided by the accounting system in terms of expenditures and 
unliquidated obligations. 

4. Correlation of obligation, accrued expenditure and cost data.—For many serv- 
ices, these data are virtually identical. This is generally true of the major 
elements provided for in salary and expense appropriations and many other types 
of charges, such as subsidies, annuities, awards, indemnities and interest. he 
differences become important in construction projects and other operations where 
substantial inventories and other elements of cost are not consumed or applied 
in the period in which the obligation is created. Thus, obligations cover goods 
and services ordered; accrued expenditures recognize goods and services received; 
and costs show goods and services consumed or applied. The use of somewhat 
different accrual techniques is necessary in each case and the accounting system 
should provide for each type of data to the extent warranted by the useful 
purposes which the data will serve. Depending upon the circumstances involved 
in individual situations, the accounting system can be based primarily on the 
development of accrued expenditures and costs, with obligation data being devel- 
oped as a supplementary feature by correlating information as to unliquidated 
obligations with such accounting results. In other cases, the accounting system 
may be designed primarily to develop expenditure and obligation data with 
accrual features built in as refinements. are should be exercised to correlate 
the means provided to obtain these data so that duplication of effort will be 
avoided. 

5. Use of accounting in obligation control.—Various accounting techniques may 
be employed in implementing the system of administrative control provided for 
in section 3679, Revised Statutes, as amended (31 U.S. C. 665). The evaluation 
and use of accounting data is a primary tool for use under any plan of obligation 
control. One method of seeing that obligations are incurred only when there is a 
balance available for the purpose is to require validation of obligating documents 
prior to release. Many variations of this method can be developed with respect 
to particular types of transactions of varying importance. Other approaches place 

ter reliance upon administrative instructions and limitations with accounting 
evices being used less directly as a means of control. 

The relationship and coordinate use of the different types of data described 
above can be illustrated as follows: The starting point is program costs, which 
represent the resources actually consumed or applied during a period and are the 
primary means of focusing attention on value received in relationship to accom- 
plishments, whether the amount involved is used for current expenses or capital 
additions. To arrive at accrued expenditures, unapplied costs representing the 
variation (between the beginning and end of the period) in the value of resources 
available for use in future periods (inventories, etc.) must be taken into considera- 
tion. Such accrued expenditure data represents goods or services received during 
the period regardless of when ordered, paid for or used and, of course, makes 
available information on the resources carried over into the next period. When 
the figure for accrued expenditures is increased or decreased, depending upon 
whether undelivered orders for goods or services are greater or less at the end of 
the period than at the beginning, it will agree with obligations incurred during 
current period which are the measure of administrative performance in terms 
of compliance with law and regulations regarding limits on obligation incurred. 
Obligations incurred plus the unobligated balance, of course, reflect the total 
amount of the appropriation which completes the picture. It is the balanced use 
of these several types of data which contributes to effective administration. 


VI. Accruat Basis or ACCOUNTING 

Historically the proprietary accounts of the Federal Government were devel- 
oped, as was the case in commercial enterprises, on a cash basis, i. e., transactions 
were entered in the accounts on the basis of the receipt and disbursement of cash. 
The accrual basis has long been accepted as the stan in the commercial world 
and, although much progress has been made in this respect in Federal Government 
accounting, further emphasis on accrual accounting is needed for continued 
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progress in increasing the contribution which accounting can make to financial 
management. 


1. Contrast of the cash versus the accrual basis.—The accrual basis can be briefly 
characterized as an effort to reflect in the accounting records and financial reports 
events as they transpire from a time or period standpoint. For example, unlike 
the cash basis which does not recognize revenues until the money is collected, the 
accrual basis recognizes them when they are earned. Under the cash basis, 
expenditures are recorded when payment is made whereas the accrual basis pro- 
vides for recording the expenditure and a liability therefor when materials or 
services are received. Further, under the accrual basis the cost of materials is 
charged to expense in the period consumed (by the use of an intervening inventory 
account) rather than at the time payment is made. Similarly, in the case of fixed 
assets (plant, equipment, etc.) which ordinarily have a useful life beyond the 
current period, the cost is spread over the periods benefited under the accrual basis. 


2. Purposes and advantages of the accrual basis.—As demonstrated by its accept- 
ance in the commercial world, the accrual basis when properly applied reflects a 
more accurate picture of financial condition and makes the income and expense 
or receipt and expenditure figures more meaningful and, thereby, more useful to 
management, the Congress and the public. For example, the data reflecting the 
purchase of a substantial supply of materials for a construction project could be 
most misleading, if viewed as an expense of the current period rather than as an 
asset to be capitalized as inventory and to be later included in the investment in a 
particular facility based upon the amount of such materials consumed. Similarly, 
the non-payment of an operating expense such as rent owed should not be per- 
mitted to obscure the fact that a liability has been incurred for an expense properly 
chargeable to the current period. 

In other instances, as previously brought out in Part C-III—Frinanciau anp 
ee Controts, the use of the accrual basis materially strengthens financial 
control. 

Finally, the use of the accrual basis is essential, as to major elements at least, 
in the development of adequate cost accounting. For example, if accurate unit 
costs are to be developed, it is essential that expenditures be reflected in the 
period in which the work was performed. Again, only under the accrual basis is 
it possible to arrive at the cost of goods sold or services rendered to be matched 
against the revenues earned therefrom during a given period. 


3. Factors to be evaluated in application of the accrual basis.—This refinement of 
the accounting process should be applied by weighing the advantages to be 
gained against the possible added record keeping involved, if significant, in 
each instance. Both the items selected for accrual and the meth employed 
require the exercise of judgment. The following examples illustrate the types 
of factors to be considered: 

(a) The accrual of annual leave in a business-type enterprise financed 
from a revolving fund is both feasible and essential for adequate cost account- 
ing and for the preparation of adequate financial statements. Since more than 
one leave system may be involved and since other factors may vary, the 
specific practices employed should be tailored to each particular situation. 
On the other hand, in an agency engaged primarily in administrative-type 
activities financed under present provisions of most annual appropriations 
there is little, if any, advantage to be gained by maintaining accounting 
control over accrued leave. In the latter instance, reasonably precise statis- 
tical data for management purposes can likely be provided at less expense 
in another manner. 

(b) An agency engaged in a manufacturing process should account for 
materials on a consumption basis in order to arrive at an accurate cost of 
both the materials used and the product manufactured. This basis is par- 
ticularly important if the price at which the product is sold is based primarily 
on cost of production. 

(c) An agency carrying on a business-type activity should capitalize plant 
and equipment and should include in expense the charge for depreciation in 
arriving at its profit or loss for a given fiscal period. ere is not as great a 
justification for this treatment of depreciation charges in an agency primarily 
engaged in an administrative-type activity financed from annual appro- 
priations. 
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(d) An administrative-type agency carrying on a program which involves 

substantial stores inventories should use the accrual basis for this phase of 
its activities if accounting is to make its maximum contribution to financial 
management from the standpoint of (1) financial control over inventory, 
(2) adequate operating costs for comparative purposes, and (3) effective 
budgeting for all resources available. 

To summarize, the accrual basis of accounting should be used in each instance 
to the extent that accounting results will be significantly improved and thereby 
increase the value of accounting to management and others by (1) contributi 
to full disclosure, (2) improving financial control over assets and liabilities, (3 
aiding in the development of cost accounting, (4) providing more informative 
budget data, and (5) furnishing more significant accounting data which is related 
to specific assignments of managerial responsibility. 

VII. Cost AccounTING 


Cost accounting is that method of accounting which brings together all appro- 
priate elements of cost incurred to accomplish a purpose, to carry on an activity 
or operation, or to complete a unit of work or a specific job. 

The advantages to be gained from cost accounting are measured by the con- 
tribution which it can make to better management in the sense of providing more 
specific data for use in setting standards of performance and evaluating actual 
performance in terms of these standards, planning current and future operations 
and other like endeavors. To serve best these purposes, the practices adopted 
should be tailored to the type of operation involved and the specific objectives 
sought. The data produced should be consistent with assignments of responsibil- 
ity for management within the organization. 


1. Relationship between cost accounting and expenditure accounting.—Cost ac- 
counting is an extension and refinement of expenditure accounting to improve its 
usefulness. Many of the factors considered in connection with the accrual basis 
of accounting have equal application in the development of cost accounting. 
Cost accounting may also involve other factors: (a) it may (and should, where 
feasible) provide for the cumulation of units of measurement in order that unit 
costs may be obtained; (6) it may provide for distinguishing between direct 
materials, direct labor and overhead; and (c) it may provide for a further dis- 
tinction between controllable and noncontrollable costs in the overhead category 
(although all costs are controllable by someone, the term “‘noncontrollable costs” 
is used here in sense of not being subject to the control of the administrator of the 


activity being costed, e. g., cost of a service unit which does not administratively 
report to him). 


2. Factors to be evaluated in application of cost accounting.—The underlying ele- 
ments to be evaluated in the application of cost accounting are generally the same 
as for other efforts designed to increase the value of accounting to management. 
Cost accounting should be developed and used to the extent that the value of the 
additional information made available outweighs the expense of the added record 
keeping involved. The following examples illustrate the type of factors to be 
considered: 

(a) Cost accounting is essential where reimbursement for services is to be 
at cost or where the sale price of a product is primarily based on cost. A 
substantially complete and precise use of cost accounting would be necessary 
in such instances. This is particularly applicable where a statute requires 
full recovery of cost. 

(6) Use of cost data as a basis for evaluating performance and consequently 
as a basis for the exercise of management responsibilities is rapidly gaining 
acceptance in the Government as the best means by which financial manage- 
ment can reach its greatest effectiveness. To serve this purpose, cost data 
must be accumulated in a manner consistent with assignments of manage- 
ment responsibility. This application of cost accounting can be adapted to 
many types of administrative activities, e. g., unit cost per loan approved, 
application processed, inspection made, investigation completed, claim 
approved, etc. Somewhat less precise costing than that referred to in the 
preceding paragraph will frequently serve this purpose. 

(c) Another use of cost accounting in administrative-type activities as a 
basis for evaluation of performance can frequently be develo where a 
number of offices are doing a similar job and the work lends itself to a reason- 
ably accurate count of units. Under these circumstances performance 
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between offices can be compared, standards can be set for ment 
purposes and the results can be used as a basis for the support of budget 
presentations. Activities maeeoans, © insurance, benefit payments and loans 
are illustrations of programs for which cost accounting can be developed to 
provide management with useful comparative fieonehel data. 


3. Cost accounting versus cost finding by analysis.—A cost accounting system 
presumes that the cost accounts will be tied in with the related control accounts 
in the general ledger. The validity of the total amounts involved is assured by 
this process and it is this factor which distinguishes a cost accounting system 
from a cost finding system. 

Under a cost finding system, unit costs (sometimes referred to as statistical 
costs), are obtained by analyzing certain expenditure accounts and making test 
counts of units at regular or irregular intervals without providing accounts in 
which cost data will be currently accumulated and tied in with the general ledger. 

This method can be used successfully in —_—. cases, particularly where such 
information is only needed occasionaly for a a The data ordinarily 
lack as great a degree of preciseness as is expec of the results produced by a 
cost accounting system, where the a of the data is enhanced by the tie-in 
with the general ledger accounts. W this method serves a useful purpose 
under given circumstances, it should not be confused with cost accounting. 


VIII. Property AccouNTING 


The development of Pm ond accounting in each executive agency must go 
hand in hand with the development of other aspects of the total efforts directed 
at improvements in property management of the character contemplated by the 
Federal Property and Administrative Services Act of 1949, Public Law 152, 
approved June 30, 1949 (63 Stat. 377), as amended. This Act also provides 
that the Comptroller General shall cooperate with the Administrator of the 
General Services Administration and with the executive agencies in the develop- 
ment of property accounting. 

It is recognized that there is a wide diversity in the types of real and personal 
property used by the Federal Government as well as differences in the degree of 
importance which the utilization of property plays in individual agencies. More- 
over, in some situations specific statutes must be considered.!' In view of these 
factors the oon to property accounting will necessarily vary in individual 
situations. In general, improvements in property accounting create possibilities 
for enhancing the usefulness of accounting to management similar to advantages 
ey from other specialized phases of accounting and should be pursued with 
equal vigor. 

For purposes of this discussion, property is treated in two general classes of 
items: (1) expendable materials and supplies, and (2) fixed assets (land, buildings, 
—- structures, a oe ——— and furniture and fixtures). 

Expendable nd supplies. 

(a) Advantages of accounting control through use of perpetual inventory 
records.—Perpetual inventory records which tie in with the general ledger 
accounts for materials and supplies and which reflect acquisitions, dispositions 
and stocks on hand include the following advantages: 

(1) They provide better control because they are in turn controlled 
by the accounts in the — ledger, which ordinarily brings into play 
such additional control factors as division of duties, documentary 
support for entries, etc. 

(2) They make it possible to determine readily the investment in 
inventory at any particular time. 

(3) They make it possible to determine more readily and with a 
greater degree of accuracy the cost of materials used. 

(4) They provide a valid basis for the comparison of results of physical 
inventories with the records. 

(5) They furnish a better basis for custodial accountability. 

(6) They provide data essential to maximum effectiveness in planning 
purchasing activities and utilization. 

Stated in another way, financial accounting contributes to supply manage- 
ment by reducing a multitude of individual items to a common denominator 
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in monetary terms (by such intermediate groups as desired and in total). 
Dollar amounts can then be used (a) in evaluating utilization, (6) in com- 
paring actual inventory losses with established standards for such losses, 
(c) in measuring the rate at which property becomes unservicable, (d) in 
developing a keener appreciation on the part of the custodian of his respon- 
sibility through an awareness of the dollar amount involved, and (e) in 
simplifying advance financial planning through the use of experience factors 
and ratios. 

(b) Factors to be evaluated in selecting type of records maintained.—Although 
perpetual inventory records and the financial control which they provide are 
advantageous, this improvement should be weighed against the expense 
of the added record Cooker involved in each instance. The following 
examples illustrate the types of factors to be considered: 

(1) An industrial-type or manufacturing activity using important 
amounts of materials would derive the greatest benefit from the use of 
perpetual inventory records because they carry significant inventories 
and need to compute the cost of materials used. Because of the im- 
portance of inventories, similar advantages would generally be present 
in agencies carrying on activities of a public utility character. However, 
the advantages to be gained may not be sufficiently great to warrant 
such a method for the administrative supplies of such agencies. 

(2) In an agency carrying on an activity which requires substantial 
stores inventories and particularly where central depots are used to 
supply materials to several separate activities, perpetual inventory 
records are warranted because they provide the accounting control 
necessary for cost, budget, and custodian accountability purposes. 

(3) Consideration should be given to special situations where the 
need for accounting control over all or a portion of the materials and 
supplies used may warrant keeping these records. Examples are those 
cases where reimbursements are of major importance, where significant 
supplies of precious metals are used in research activities, where use of 
supplies is largely seasonal, and where supples significant in amount are 
carried in a central or common inventory and are later charged to specific 
projects or activities when issued for consumption. 

(4) The greatest variation in the need for financial control over 
inventories is found in agencies engaged primarily in administrative-type 
activities and because of the variation in the importance of the inventory 
of administrative materials and supplies. Factors such as the extent of 
central purchasing and storage of supplies may create different situations 
in agencies of equal size. In those instances where perpetual inventory 
records under accounting control would not ordinarily be justified, even 
relatively small stores of administrative supplies should be reflected in 
the accounts on an accrual basis where it can be accomplished with little 
effort. A simple method is to adjust the financial inventory account by a 
periodic charge or credit to expense based upon a pricing of the stocks 
on hand (in stockroom, i. e., exclusive of cupboard stocks) as determined 
by a physical inventory. 

2. Fixed assets.—Control over fixed assets (land, buildings, other structures, 


machinery, equipment and furniture and fixtures) can be obtained in two ways: 
(a) Through keeping records of fixed assets in monetary values as part of the 
accounting system with a single set of records serving as support for the accounts 
as well as constituting the property record, and (b) through keeping only 
quantitative or other descriptive records. 





(a) Advantages of accounting control—The advantages of financial or 
accounting control include: 

(1) It makes possible better control because the assets are controlled 
through accounts in the general ledger, which ordinarily brings into 
play such additional control factors as division of duties, documentary 
support for entries, etc. 

(2) The investment of the Government in such fixed assets at any 
particular time can be readily determined. 

(3) Not only can depreciation be charged to the proper activities 
where that is appropriate, but the accumulated depreciation charges 
can also be reflected as a reduction of the investment of the Government 
in the property in the preparation of financial statements and for other 

purposes. 
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(4) A valid basis is provided for the comparison of the results of 
physical inventories with the records. 

(5) A more effective basis is provided for custodial accountability. 

(6) Data are made available for financial planning with regard to 
acquisition, maintenance, replacement or retirement of such assets. 

Approached from the viewpoint of its contribution to management, 
financial accounting for fixed assets, in addition to supplying more adequate 
control, furnishes data concerning the resources in use in terms of investment 
and, where appropriate, concerning the cost of the resources consumed, the 
latter in terms of depreciation. The importance of these data to that phase 
of financial planning which deals with effectiveness of utilization of such 
assets, present and future requirements, and other similar factors obviously 
is determined by the prominence of the role played by property in the 
discharge of the responsibilities of the agency. 

(b) Factors to be evaluated in selecting type of records maintained.—The ad- 
vantages to be gained by financial contro! over fixed assets should in each 
instance be weighed against the expense of the added record keeping in- 
vereees The following examples illustrate the types of factors to be con- 
sidered: 

(1) Agencies which carry on public utility activities (e. g., power and 
irrigation projects) and those engaged in industrial activities, including 
but not limited to those which manufacture products primarily for 
Government use (e. g., arsenals, shipyards, and printing plants), should 
control all fixed assets through their accounts with appropriate provisions 
for depreciation. This should be done irrespective of the method em- 
ployed in financing such activities. In addition to the necessary control 
over such fixed assets thus provided, these practices are essential because 
of the importance of depreciation as an element of cost and the need to 
reflect accumulated depreciation as well as the cost of such assets in 
agency financial statements. ; 

(2) In other situations, where the development of accurate costs is 
of particular importance because of their use in determining the amount 
of reimbursements, accounting control with provision for depreciation 
is called for if the investment in fixed assets is significant. However, 
under such circumstances, accounting control over only certain types 
of fixed assets may be appropriate. or example, in case of a research 
activity financed largely out of working funds, it would be necessary 
to capitalize machinery, equipment (including such scientific equipment 
as may be appropriate) and furniture and fixtures but if it is carried on 
in facilities which are occupied without cost to the activity, land and 
buildings would not be taken into account. 

(3) Accounting control is ordinarily deemed essential as a basis for 
adequate control over the disposition of property held for sale. For 
example, land acquired upon default of a borrower should be accounted 
for as an asset by the lending agency which acquired it. Similarly, 
Government-built facilities, such as a manufacturing plant leased to a 
commercial concern, should continue under accounting control when it 
becomes surplus to the needs of the Government and is offered for sale. 
However, where, under accepted practices of the agency, property had 
not been under accounting control, the determination that it is surplus 
to the needs of the agency does not call for a change in accounting 
methods as long as the property remains in the custody of the agency. 

(4) In those situations where the activity of the agency involves pro- 
gram use (as opposed to administrative use in the sense of office staff) 
of fixed assets which comprise a substantial investment (land, structures, 
heavy machinery, fleet of trucks, etc.), accounting control should be 
established in the interests of adequate property control and in order 
to permit the preparation of meaningful financial statements for man- 
agement, budget and other purposes in terms of resources in use. The 
extent to which depreciation accounting should be employed would 
depend on the usefulness of the resulting data. 

(5) Land and public buildings, e. g., office buildings, public domain, 
national forests and national parks, used in carrying out Federal Gov- 
ernment activities, other than those of the character referred to in 
previous illustrations, need be recorded as fixed assets in the accounting 
records of the agency having jurisdiction over operation and maintenance 
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thereof only if the resulting data will significantly contribute to control 

over such assets and to disclosure in financial statements of the agency. 

Where fixed assets of the character under discussion are recorded in the 

accounts, provision need not be made for depreciation or amortization 

of structures but memorandum presentations may be utilized for pur- 
poses of disclosure or cost estimates where appropriate. 

(6) In agencies whose activities are primarily administrative in char- 
acter, accounting control ordinarily should be established over furniture 
and fixtures in the interests of adequate property control, with a single 
set of records serving as support for the accounts as well as constituting 
the property record. This can ordinarily be accomplished with a min- 
imum of effort by utilizing composite class records to the maximum 
extent appropriate in lieu of individual item records. 

3. Property to be accounted for on basis of cost. 

(a) Expendable materials and supplies.—The cost of materials and supplies 
should include not only the amount paid for them but also freight, handling 
and storage charges. Departure from this practice is justified when the 
expense of allocating these additional charges outweighs the benefits. 

Charges to the using activity for materials and supplies consumed and 
the pricing of inventories on hand should be determined on the basis of cost 
using a generally accepted method appropriate for the undertaking consist- 
ently — 

(b) Fixed assets—These assets should be accounted for at cost, or appraised 
value corey at date of at Seema if cost is not reasonably ascertain- 
able. ost should include installation and transportation charges in addition 
to purchase price. 

4. Physical inventories—Periodic inventories of both expendable and non- 
expendable property should be taken at regular intervals, on a cycle basis if de- 
sirable, but not less often than once each year. Discrepancies between the quan- 
tities reflected in the records and the quantities ae by the physical count 
should be investigated. Adjustments should be made in the books to bring them 
into agreement with the results of a physical inventory. 


THE CONTRIBUTION OF ACCOUNTING TO BETTER MANAGEMENT 


[B-84260) 
Avucust 15, 1952. 
To Heads of Departments and Establishments: 

One of the most important aspects of the Joint Accounting Improvement Program 
is to improve the service which accounting renders to management. Now that our 
cooperative work with the agencies has been underway for some time, we believe it 
is timely to bring together in one place some of the basic thinking which has evolved. 
The added responsibilities placed upon of agencies by the Congress in the 
Budget and Accounting Procedures Act of 1950, along with the continued improve- 
ments in accounting and related endeavors which the Congress and the President can 
properly expect under such Act, further emphasize the importance of crystallizing 
these broad concepts. The statement set forth below has been prepared with these 
thoughts in mind. 


THE ROLE OF ACCOUNTING IN MANAGEMENT 


Every administrator in the Federal Government has an individual responsibility 
for the economical attainment of the authorized objectives of his agency. Effec- 
tive accounting plays a vital part in the discharge of this responsibility. 


1. Accounting a Part of Management. 


Accounting furnishes a framework which can be fitted to assignments of re- 
sponsibility by management for specific areas of activity. At the same time, 
it supplies a basis of reporting as one element by which the success of the opera- 
tion can be judged. Decisions regarding future operations are made with greater 
confidence by management and the Congress where it can be demonstrated through 
accounting results that past performance has been consistent with planned pro- 
grams and within established financial limits. 















APPENDIX 673 


2. Effective Accounting a Responsibility of Management. 


The head of each agency is responsible under the law for the accounting methods 
followed within his organization. Although he ordinarily delegates this authority 
and assigns full responsibility for accounting to a professionally qualified subordi- 
nate, the ultimate responsibility remains in his hands. He should personally par- 
ticipate from time to time in formulating accounting policies and in reviewing 
the effectiveness of the results produced by the accounting processes. Such a 
relationship is the best assurance that accounting will continue to give full rec- 
ognition to management needs and will always be correlated with assignments 
of responsibility within the agency. At the same time, the administrator should 
satisfy himself that acceptable accounting standards applicable to his operations, 
based on the best professional practices and the standards supplied by the Comp- 
troller General, are being observed. To this end it is essential that the accounting 
viewpoint be represented in the establishment of general policies of the organiza- 
tion and other top-management decisions. 


3. Internal Control. 


Internal controls essential to good management—to which accounting can so 
effectively contribute—require a carefully planned organizational structure, well- 
defined operating policies and procedures, clear delegations of duties to sub- 
ordinates, competent personnel, and a strong internal audit program. A broadly 
constituted internal audit program provides the administrator and his subor- 
dinates not only with the auditor’s findings on financial transactions but also 
with objective views of the manner in which policies and procedures, whatever 
their nature, have been carried out along with recommendations for improvements. 
Prompt action on such reports is, of course, a necessary step in the functioning 
of the system of internal control. 


4. Emphasis on Cost as Basis for Evaluating Results. 


Every expenditure in its primary form is best conceived as a direct cost of some 
essential, planned activity. Furnishing important measures of performance, 
costs deserve the unremitting attention of administrators. To facilitate com- 
parison as well as control, the classification of planned and actual expenditures 
must follow a like pattern. It should be the aim of management to continuously 
strive to improve both quantitative and qualitative measurements of performance. 


5. Basis for Expenditure Control. 


Costs of approved programs can best be kept within legal as well as admin- 
istratively imposed limits if the individual in charge of each activity is made 
responsible for the costs to be incurred thereunder. Under such a plan a cost 
in every instance is the result of an individual decision. It is important, there- 
fore, that (within limits fixed by higher authority) whatever the device employed 
to limit costs it should be under the direct control of the individual who has been 
charged with the duty of making such decisions. This necessity becomes even 
more apparent when it is recognized that informal decisions as to plans for future 
expenditures are likely to be more important than actions which can at once be 
reduced to conventional documents such as contracts and purchase orders. 
Indeed such documents are usually no more than the formalized portion of a much 
larger program of expenditure. The control of expenditures thus becomes a 
matter of individual responsibility rather than of formal recordkeeping. Success- 
ful financial control requires clearly defined authorizations and limitations under 
which responsible persons can be held accountable. 


6. Need for Informative Financial Reports. 


Accounting results are conveyed to management through reports; to be of 
maximum value they must be rendered promptly. The content and arrangement 
of reports for internal purposes should be designed to serve the objective of keeping 
management currently informed and should be related to the assignments of 
management responsibility within the organization. Management has the 
obligation to review them to see that financial operations, including the effect 
of decisions made by management, have been properly reflected. In addition to 
management, the Congress and the public are entitled to financial reports which 
fully disclose the operations of individual agencies and the Government as a whole. 


7. Need for Continued Improvements 


Emphasis has been placed by the Congress on the continued orderly improve- 
ment of accounting and an adequate framework to make this possible has been 
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provided in the Budget and Accounting Procedures Act of 1950 (64 Stat. 832) and 
other laws. Because of the importance of accounting to management, improve- 
ments in accounting processes in Federal Government agencies warrant the full 
— of top management. 

Je are fully aware that in the vast operations of the Federal Government there 
is no single set of generalizations, no matter how broad, which will fit all circum- 
stances. However, we believe your review of existing practices in the light of 
the concepts contained in the above statement would be worthwhile. The mag- 
nitude of Federal expenditures makes it more important than ever that we seek 
every reasonable means of obtaining full value for each taxpayer’s dollar spent. 
One means is to develop and utilize accounting to the maximum extent in terms 
of the contribution which it can make to better management. 

The Secretary of the Treasury and the Director of the Bureau of the Budget 
join me in urging that you review this statement with key members of your staff. 

Your comments on the concepts contained in the statement set forth above and 
any suggestions for increasing the effectiveness of the Joint Accounting Improve- 
ment Program are invited. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


(B-97385) 
December 18, 1952 
To Heads of All Departments and Agencies: 

It is recognized that each department of the Government has a continuing 
responsibilit y for collection of debts due the United States of which it has knowledge 
regardless of the department or agency within which the indebtedness arises and 
that appropriate procedures will not only aid the departments in the discharge 
of their responsibility but will also assist the General Accounting Office in its 
debt collection activities and in the discharge of its responsibility of supervising 
the collection of amounts due the United States. 

The purpose of this letter, therefore, is to extend to all departments and agencies 
the following procedures with respect to the recovery of amounts in which con- 
tractors (excluding common carriers) are found to be indebted to the United States: 

1. Each department will maintain adequate procedures to preclude duplicate 
collection action and guarantee the most effective means of timely collection of 
debts known to be due the United States. If an agency to whom a contractor is 
indebted has knowledge that the debtor contractor has a contract with another 
agency, request will be made upon such agency to withhold from the contractor 
and remit to the requesting agency the amount sufficient to cover the indebtedness 
(Checks for this purpose will be drawn payable as indicated in par. 3 below.) 

2. Upon failure to effect collection within a reasonable period the indebtedness, 
consistent with existing procedures but not less than $25, will be promptly re- 
ported to the General Accounting Office with a complete statement of the facts 
involved. In addition thereto it will be the responsibility of each Department to 
furnish the names of the indebted contractor to the Department of the Army for 
inclusion on the Hold Up List—the list of indebted contractors which that 
Department has consented to prepare for all departments and agencies. In- 
formation that the indebtedness has been referred to the General Accounting 
Office should be indicated on the list. 

3. When the name of the indebted contractor has been placed on the Hold Up 
List all checks drawn to liquidate the indebtedness, if originating outside the 
Department of the Army, will be transmitted through the Office Chief of Finance, 
Department of the Army, Gravelly Point, Washington, D. C., to the Department 
to whom the amount is due or to the General Accounting Office if report of the 
indebtedness has been made pursuant to paragraph 2. All such checks shall be 
drawn payable to the “Payee or Treasurer of the United States” and shall be 
accompanied by a statement sufficient to identify the indebtedness against which 
it is to be applied. If the setoff is to cover the indebtedness of more than one 
Ps ey or agency, separate checks will be drawn to cover each such in- 

ebtedness, or in the event the vouchers presented exceed the amount of the debt 
an additional check will be drawn in favor of the payee for the balance due to 
be forwarded directly to the payee 

4. Advice of such collection action will be furnished the contractor-debtor by 
the agency making the deduction. 
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5. Upon submission of checks to the General Accounting Office in an amount 
sufficient to cover a reported debt, the name of such debtor will be removed 
from the Hold Up List. 

6. And if, in cases reported to the General Accounting Office and the name of 
the debtor is on the Hold Up List, later determination is made that further col- 
lection action is unnecessary, the General Accounting Office will give appropriate 
notice to the agency involved. 

Upon receipt in the General Accounting Office of the check, the following 
action will be taken: 

1. If the full amount of the check is due the United States, the check will be 
scheduled on Standard Form No. 1044 in the name of the appropriate finance 
officer in the Defense Establishment or the Chief Disbursing Officer (in the case 
of nondefense agencies), and the check and schedule transmitted to such officer 
for deposit to the credit of the proper account. 

2. If only a portion of the check is found due the United States, the remittance, 
together with separate schedules of collections (Standard Form No. 1044) pre- 
pared for each department or agency involved, for the amount to be refunded the 
remitter, and refund voucher (Standard Form No. 1047), will be forwarded to 
the Chief Disbursing Officer, Treasury Department. The amount of the schedule 
of collections representing the amount to be refunded will be deposited on Cer- 
tificate of Deposit, Treasury Department, Form No. 6599, and accounted for on 
Special Deposits in the General Accounting Office portion of the account of the 
Chief Disbursing Officer and refund made therefrom. When Defense Establish- 
ment appropriations are to be credited with the remainder of the remittance, the 
Chief Disbursing Officer will make the required deposit to the credit of the proper 
finance officer on Certificate of Deposit, Treasury Department Form No. 6599, 
and forward the schedule (Standard Form No. 1044) and copy of the certificate 
of deposit to such officer. Nondefense items will be accounted for in the usual 
manner. Where receipt accounts are to be credited, the Chief Disbursing Officer 
will make the required deposit on Certificate of Deposit, Standard Form No. 201, 
and, in the case of defense items, will forward the schedule and copy of the certifi- 
cate of deposit to the proper finance officer, and account for nondefense items in 
the usual manner. 

3. If the debt has been previously liquidated and no portion of the check is 
due the United States, the check will be endorsed in the name of the Comptroller 
General for payment solely to the payee and transmitted to the payee by the 
General Accounting Office. 

The procedures outlined herein have no application to cases involving fraud or 
bankruptcy. 

Circularization of the Hold Up List as described above will be extended to 
include all participating agencies with the understanding that only such number 
of copies of the list shall be prepared and distributed as will most effectively 
accomplish the desired result without undue additional cost. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


[B-112891) 
NoveMBER 21, 1952. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 

Heretofore, it has been required that claims for amounts due separated or dis- 
charged Government employees be forwarded to the Claims Division of the 
General Accounting Office for settlement. However, in view of certain reor- 
ganizations which have taken place in the General Accounting Office and new 
procedures and techniques which now have been adopted, it has been decided 
that this type of claim is properly for administrative handling and payment, in 
the event appropriations therefor are available to the administrative office, such 
claims are otherwise free from any doubtful question of law or fact, and entitle- 
ment thereto is clearly apparent. In such cases the action of this Office will be 
confined to a postaudit of administrative payments. However, any such claims 
containing doubtful questions of law or fact should continue to forwarded 
here for settlement. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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[B-112907] 
NoveMBER 24, 1952. 


To the Heads of Departments, Independent Establishments, and Others Concerned: 


It has come to my attention that many claims for refund of discount adminis- 
tratively deducted in paying accounts are being forwarded to the Claims Divi- 
sion of the General Accounting Office, notwithstanding the fact that they involve 
no doubtful question of law or fact and entitlement to refund is clearly established. 
In such cases, not only is there a delay in making refund to the claimant, but an 
additional expense is placed upon the Government which is unnecessary and in 
many cases not otherwise commensurate with the amount involved. 

In decision dated March 1, 1928, published at 7 Comp. Gen. 537, it was stated 
(p. 539): 

7 In cases in which there is involved any question, as between the Govern- 
ment and the payee, of the right to deduct the discount, in the interest of 
making prompt payments and to save the right of the Government to the 
discount if it subsequently should be determined to have been properly 
deductible at the time of payment, the discount should be deducted and 
payment of the balance tendered to payee, who if not satisfied, may accept 
the payment under protest and file claim in this office either directly or 
through the department, for a refund of the amount deducted. 

While the above-quoted statement is consistent with the provisions of General 
Regulations No. 50—Revised, (29 Comp. Gen. 539), it did not contemplate that 
claims for refund of discounts arbitrarily deducted before all facts were available, 
or for any other reason where there is no question as to the right of the claimant 
to refund, should be forwarded to the General Accounting Office for settlement. 
On the contrary, such cases are for payment administratively, and hereafter 
should be handled accordingly. 

Linpsay C. WARREN, 
Comptroller General of the United States. 





| B-112924} 
NoveMBER 25, 1952. 
To Heads of Departments and Agencies Concerned: 


Pending the issuance of a revision of General Regulations No. 91, Second 
Revision, dated January 9, 1947 (26 Comp. Gen. 970), which is now in process, 
disbursing officers issuing checks to pay obligations of the United States drawn 
on the Treasurer of the United States or local designated depositaries are hereby 
authorized to retain in their custody any checks which are undeliverable and due 
the payee. 

Any disbursing officer not in a position to provide adequate safekeeping facil- 
ities for undelivered checks will report such matter to the head of his disbursing 
agency for instructions. In such cases the head of the disbursing agency may 
direct the disbursing officer to forward his undeliverable checks to a central 
safekeeping custody location for subsequent delivery or other disposition. 

Where a disbursing station is closed, the undeliverable checks in the custody 
of the disbursing officer at the time disbursing operations are terminated shall 
be forwarded to a central safekeeping custody location to be designated by the 
head of the disbursing agency. If the station is to remain in operation under a 
successor disbursing officer, the successor will assume custody of the undelivered 
checks of his predecessor for safekeeping, subsequent delivery or other final 
disposition. 

The forthcoming revision of General Regulations No. 91 will provide complete 
instructions on the procedures to be followed in the maintenance of the unde- 
livered check files in disbursing offices or in designated custody locations and the 
ultimate disposition to be made of the checks. 

Linpsay C. WARREN, 
Comptroller of the United States. 
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Regs.—which provide for payment of 
station per diem allowances ‘‘to mem- 
bers of uniformed services permanently 
assigned to duty outside continental 
U. S.”—so as to be entitled to station 
subsistence per diem allowance for 


Retroactive payments—while admin- 
istrative regulations may be amended 
prospectively to increase or decrease 
rights given thereby, they may not be 
so amended retroactively in absence of 
obvious errors and therefore station 
per diem allowance rates prescribed in 
Appendix B of Joint Travel Regs. for 
military members on duty in Philip- 
pines may not be increased retro- 
actively by issuance of amendment to 


APPOINTMENTS: 

Civil Service laws and Classification Act ex- 
emptions—promotion restriction except- 
tions—under provisions of sec. 1310 of 
Supplemental Appro. Act of 1952, as 
amended, which excepts from its promo- 
tion restrictions persons “eligible for ap- 
pointment in accordance with regular ap- 
pointment system or procedure established 
prior to Sept. 1, 1950, to higher grade posi- 
tion outside competitive Civil Service,” 
it is not required that employing agency, 
itself, must have been in existence or must 
have had established procedure prior to 
Sept. 1, 1950, but rather that contemplated 
promotion be effected under general ap 
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APPOINTMENTS— Continued 
pointment or procedure system, adopted 
by agency, which was available to all 
agencies prior to such date_.............-- 

Temporary—retroactive conversion to per ma- 
nent reinstatements or transfers—retro- 
active pay adjustments—authorization con- 
tained in Departmental Circular No. 671, 
Supp. No. 10, of Civil Service Commission 
to convert certain temporary appointments 
retroactively to permanent reinstatements 
or transfers neither requires nor authorizes 
any retroactive adjustments in pay mat- 


Without compensation—statutory prohibi- 
tion—wage Stabilization Board mem- 
bers—while sec. 710 (b) of Defense Pro- 
duction Act of 1950 specifically authorized 
acceptance of services without compensa- 
tion of Wage Stabilization Board mem- 
bers, subsequent enactment of sec. 112, 
title I, of Defense Production Act Amend- 
ments of 1952 abolished Wage Stabilization 
Board and made specific provisions for ap- 
pointment of board members and for pay- 
ment of compensation incident to such 
service, and therefore, said members legally 
may not waive compensation fixed by law 
for services performed as Board members. 


APPROPRIATIONS: 


Accounts— withdra wals and credits—revised 
procedure—Acctg. Sys. Memo. 9—Second 
Rev. Supp. 5—Rev., Mar. 17, 1953.._... 

Adjustments—withdrawals and _ credits— 
preparation and routing of documents— 
revised procedure—Acctg. Sys. Memo. 9— 
Second Rev. Supp. 5—Rev., Mar. 17, 1953. 

Agriculture Department—Forest Service— 
maintenance and restoration of National 
Forest lands—responsibility for admin- 
istering and conserving national forests is 
vested by law in Dept. of Agri. and may 
not be transferred out of Department by 
contractual arrangements entered into 
with Dept. of Army for use of property for 
military training operations without 
specific authority of law and appropriation 
of funds for that purpose, and fact that cur- 
rent forest service operations are insuf- 
ficient to cover restoration costs does not 
afford any legal basis for charging such 
costs to appropriations of Dept. of Army 
which do not include funds for that 


Availability: 

Apprehension of deserters by Federal and 
State agencies—expense reimburse- 
ment—Federal and State law enforce- 
ment agencies which apprehend and re- 
turn deserters from uniformed services 
may be reimbursed actual expenses 
properly incurred from appropriated 
funds for service to which member is at- 
tached, however rewards may not be 
made to said agencies for apprehension 
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Availability—Continued 
and return of deserters from uniformed 
services. Cf. 25 C. D. 499; see 4 0. G. 


Cash awards for employee suggestions, 
inventions, etc.: 
Incidental expenses: 

Cash award limitation of $25,000, pro- 
vided for incentive awards under sec. 
14 of act of Aug. 2, 1946, as amended, 
relates only to cash awards for sugges- 
tions which result in improvements 
or economy in Govt. operations, and 
therefore, expenditures incident to 
honorary recognition of exceptional 
or meritorious service are not prop- 
erly chargeable against said cash 
a 

Travel and miscellaneous expenses 
incurred by officers and employees 
for purpose of participating in cere- 
monies held at department con voca- 
tion in honorary recognition of ex- 
ceptional or meritorious service 
under incentive awards program 
authorized by sec. 14 of act of Aug. 
2, 1946, as amended, may be con- 
sidered direct and essential ex- 
pense of award, and within scope 
and meaning of phrase “to incur 
necessary expenses” as used in 


Compensation of employees detailed to 
Congressional committees—in absence 
of statutory authority therefor, appro- 
priated funds of Govt. agency may not 
be used to pay salaries of employees 
appointed for sole purpose of detailing 
their services to Congressional com- 
mittee. See 21 O. G. 1055.............- 

Disability severance pay. See Pay, dis- 
ability severance pay. 

Loyalty investigations—expenses of ad- 
ditional investigative duties imposed 
on Civil Service Com. by E. O. No. 
10422, Jan. 9, 1953, in connection with 
preliminary investigations of U. 8. 
citizens employed or being considered 
for employment by United Nations or 
other public internationa! organizations 
of which U. 8. Govt. is member, may 
be paid from current appropriation for 
“salaries and expenses” of Commission. 

Membership fees and dues. See Fees, 
membership. 

Printing and binding. See Printing and 
Binding, appropriation availability. 

Recording services—Economic Stabiliza- 
tion Agency—cost of recording services, 
including duplicate recordings of‘‘open 
forum” sponsored by Office of Price 
Stabilization may be regarded as es- 
sential cost of publicizing program 
authorized by E. O. No. 10161, which 
directed Administrator of Economic 
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Availability—Continued 
Stabilization Agency to inform public 
concerning need for stabilizing country’s 
economy, and cost of such services may 
be charged to appropriation Salaries and 
Expenses of Economic Stabilization 


Retired pay. See Pay, retired. 

State, municipal, etc., fire protection 
services—mutual aid agreements— 
statutory authority requirement—while 
head of Govt. department or agency is 
not authorized to expend funds approp- 
riated for Federal fire fighting facilities 
in fighting fires in civilian communities, 
whether Federal reservation is within 
or without territorial limits of city or 
other local fire district, since funds thus 
far expended by Navy Dept. in carrying 
out mutual aid fire fighting agreements 
are administratively reported to be 
trifling in comparison to value of pro- 
tection thus secured to Govt. property, 
no further objection will be made to 
payments under existing agreements, 
provided matter is presented to Congress 
to secure legislative authority for such 
QEOTIIER . cn cmnoccantincwescceneuemmine 

Training of officers and employees. See 
Officers and Employees, training. 

Traveling expenses. See Traveling Ex- 
penses, appropriation availability. 

Vehicles—purchase, replacement, 
See Vehicles. 

Balances —unexpended—availability extend- 
ed—Working Fund Adjustment proce- 
dure—Acctg. Sys. Memo. 22—Rev. Dec. 
15, 1952 

Civil Aeronautics Administration—federal- 
aid airport program—consolidation of ap- 
propriations and contract authorizations— 
in view of continuing nature of Federal-aid 
program and proviso in Dept. of Com- 
merce Appro. Act of 1952, which merged 
prior year funds and contract authoriza- 
tions, Civil Aeronautics Adm. may merge 
funds appropriated for obligation and ex- 
penditure with amounts of contract au- 
thorizations for same purposes..-.........- 

Contract authorizations—Federal-aid airport 
funds—consolidation of appropriations and 
contract authorizations—in view of con- 
tinuing nature of Federal-aid airport pro- 
gram and proviso in Dept. of Commerce 
Appro. Act of 1952 which merged prior 
year funds and contract authorizations, 
Civil Aeronautics Adm. may merge funds 
appropriated for obligation and expend- 
iture with amounts of contract authoriza- 
tions for same purposes................... 

District of Columbia: 

Fees of jurors—the $250 per annum limita- 
tion on compensation of Dist. of Col. 
jury commissioners which was included 
in various fiscal year appropriations pro- 


etc.: 
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APPROPRIATIONS— Continued 


District of Columbia—Continued 
viding for fees of jurors but which was 
omitted from appropriation, “Fees of 
jurors” in Judiciary Appro. Act of 1952, 
must be construed as temporary legisla- 
tion having no force or effect after expira- 
tion of fiscal year for which appropria- 
tion was made, and therefore, jury com- 
missioners’ fees in excess of $250 limita- 
tion may be paid from 1952 appropria- 
tion, even though limitation is carried in 
current edition of Code of Dist. of Col. 

Reorganization: 

Transfer of personnel, functions, prop- 
erty, etc.: 

Funds provided by Dist. of Col. Ap- 
pro. Act, 1953, may be transferred 
from appropriations of District 
agencies listed in sec. 1 of Reorgan- 
ization Plan No. 5 to new Dept. of 
General Adm. to extent, as deter- 
mined by Board of Commissioners, 
that functions heretofore exercised 
by such agencies are transferred to 
that Dept.; however, there is no 
authority for transfer to said Dept. 
of personnel, property, or funds of 
agencies not listed in sec. 1 or of 
Board of Tax Appeals_............. 

Personnel for which appropriations 
have been made for Dist. of Col. 
agencies listed in sec. 1 of Reorgani- 
zation Plan No. 5 may be transferred 
to new Dept. of General Adm. to 
extent that functions theretofore 
performed by such personnel are 
transferred to that Dept-_........... 

Transfer of functions of Dist. of Col. 
agencies listed in sec. 1 of Reorgan- 
ization Plan No. 5 to Board of Com- 
missioners authorizes Board to 
transfer those functions and related 
personnel, property, and funds to 
existing agencies including newly 
created agencies; however, if some 
part or all of functions of existing 
agency are entirely abolished and 
are not assumed by any new office 
corresponding proportionate part of 
funds of such agency can no longer 
be used for purposes for which orig- 
inally appropriated and their use for 
any other purpose is prohibited by 
sec. 4 (4) of Reorganization Act of 

Fiscal year: 

Contracts, purchase orders, requisitions, 
etc. — replacement contracts — replace- 
ment contracts may be charged to same 
appropriation obligated with defaulted 
contract only if original contract is ter- 
minated and replacement contract is 
awarded within reasonable time, so that 
appropriation obligated by defaulted 
contract may not be regarded as avail- 


679 


Page 


47 


47 


47 





680 


INDEX DIGEST 


APPROPRIATIONS—Continued 
Fiscal year—Continued 


able for cost of replacement contract 
which is proposed to be awarded approx- 
imately four and one-half years after 
original contract was executed 


Intragovernmental procurement orders or 


requisitions for supplies—stock items— 
availability determinations—stock items 
may be considered “available” if they 
are on hand or on order and will be re- 
leased for prompt delivery; however, 
common-use standard stock items on 
order may be considered available if 
they will be delivered within reasonable 
period of time which is acceptable to 
requisitioning agency..............---- 


Merger with contract authorizations—in 


U 


view of continuing nature of Federal-aid 
airport program and proviso in Dept. of 
Commerce Appro. Act of 1952 which 
merged prior year funds and contract 
authorizations, Civil Aeronautics Adm. 
may merge funds appropriated for 
obligation and expenditure with amounts 
of contract authorizations for same 


niform allowances of reservists—uniform 
allowance authorized under subsec. 243 
(c) of Armed Forces Reserve Act of 1952 
for Reserve officers entering on active 
duty on or after June 25, 1950, in effect 
makes subsec. retroactive to June 25, 1950, 
and therefore, appropriation current for 
fiscal year in which officer’s entitlement 
to allowance first accrued after that date 
is properly chargeable with amount of 


Justice Department—court action prosecu- 
tions—statutory limitation—availability of 


ot 


her department and agency appropria- 


tions—in view of responsibility to insti- 
tute, prosecute, and defend actions on be- 
half of U. S. in matters involving court pro- 
ceedings being vested by law in Attorney 


G 


eneral, and necessary expenses incident 


thereto being payable from funds expressly 
provided therefor, appropriations avail- 
able to Dept. of Navy may not be used to 
defray expenses otherwise chargeable to 
Dept. of Justice appropriations to over- 
come prohibition therein against use of 
funds in preparation of particular suit 
instituted by Dept. of Justice at instance 


of 


Dept. of Navy 


Lapsed: 
Payment of certified claims. See Appro- 


priations, payment of certified claims. 


Special fund—disposition of balances— 


Acctg. Sys. Memo. 26, Apr. 30, 1953... - 


Transfer of unexpended balances to pay- 


ment of certified claims account—in view 
of limitation to June 30, 1953, on avail- 
ability of appropriations for payment of 
claims, for repair or rehabilitation of air- 
ports, which were certified to Congress 
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Lapsed—Continued 


by Admr. of Civil Aeronautics in ac- 
cordance with sec. 17 of Federal Airport 
Act, unexpended balances in appropria- 
tions after June 30, 1953, should be trans- 
ferred to consolidated appropriation 
account “ Payment of Certified Claims” 
and claims for settlement after that date 
should be transmitted to General Ac- 
counting Office 


Limitations: 
Annual! leave accrual payment restrictions: 


Accumulation restrictions—words ‘‘an- 
nual leave accumulated by any 
civilian officer or employee during any 
calendar year” as used in sec. 401 of 
Independent Offices Appro. Act, 1953, 
may be accorded same meaning as 
term “leave year” in Annual and Sick 
Leave Act of 1951, that is as beginning 
on first day following end of last com 
plete bi-weekly pay period in any 
calendar year and ending on last day 
of last complete pay period in following 
calendar year, with exception of leave 
accumulated during calendar year 1952 
which should include leave earned 

Overseas employee transferred to posi- 
tion in United States—transfer of over- 
seas employee to continental U. 8. 
prior to June 30 causes employee's 
leave earned in preceding year to 
become subject to sec. 401 of Inde- 
pendent Offices Appro. Act, 1953, 
which prescribes that no funds shall 
be available to pay for annual leave 
accumulated in any year and unused 
at close of business on June 30 of suc 

Public Health Service commissioned 
personnel—while commissioned corps 
of Public Health Service has reverted 
to non-military status, leave system 
for commissioned officers of corps 
prescribed by Public Health Service 
Act, as amended, and regulations 
issued pursuant thereto, is still pat- 
terned after leave system applicable 
to armed forces which is administered 
on fiscal year basis, and therefore, 
Public Health Service commissioned 
officers are not within contemplation 
of “‘use it or lose it” leave provision of 
sec. 401 of Independent Offices Ap- 
propriation Act, 1953................. 


Personal services: 


Employment ceiling—private contract to 
circumvent employment ceilings— 


where Congress in appropriating funds 
for departments and agencies imposed 
ceiling on number of graded civilian 
employees that could be employed 
during fiscal year procurement by 
contract of employees from outside 
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Personal services—Continued 
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Limitations—Continued 
Personal! services—Continued 


sources is unauthorized and in con- 
travention of intent of Congress and 
rule that purely personal! services for 
Govt. are required to be performed by 
Federal employees under Govt. super- 


Promotion restrictions—Continued 
Promotion without compensation in- 
crease: 
Service in grade requirement of sec. 
1310 of Supplemental! Appro. Act, 


i entikithitnddtincticcsandéadinndsticne 424 1952—Whitten Amendment—is 
Maritime Administration—under Inde. not only appropriation restriction 
pendent Offices Appro. Act, 1953, on promotions but is intended to 
which limits funds transferred from prevent “excessively rapid promo- 
Vessel Operations Revolving Fund to tions,” and therefore, employee 
appropriation for salaries and ex- may not be transferred or pro 
penses of Maritime Adm. to amount moted to higher position prior to 
sufficient to provide for employment time he meets necessary service 
of not more than 400 employees at any requirement without payment of 
time during current fiscal year, funds compensation fixed for such posi- 
may be transferred in amount ad- tion, also assignment of employee 
ministratively determined, with ap- to occupy and perform duties of 
proval of Bur. of Budget, to be neces- position classified in one grade 
sary to operate organization of 400 while his salary is fixed in that of 
employees, after taking into considera position classified in lower grade 
tion cost of compliance with reduction is contrary to provisions of Class- 
in force procedures, payment of ter fication Act of 1949............... 381 
minal leave, and related items of ad- Employees who were transferred or 
ministrative expenses other than promoted to higher grade positions 
RE ck ncttnncenisnensine 140 pursuant to Civil Service Com. 
Promotion restrictions: Departmental Cir. 671, Supp. 11, 
Under provisions of sec. 1310 of Supple- which authorized assignment of 
mental Appro. Act of 1952, as employees who did not meet serv- 
amended, which excepts from its ice in grade requirement of sec. 
promotion restrictions persons ‘‘eli 1310 of Supplemental Appro. Act 
gible for appointment in accordance of 1952, as amended, (Whitten 
with regular appointment system or Amendment) to higher grade 
procedure established prior to Sept duties without payment of com 
1. 1950, to higher grade position out- pensation fixed for such positions— 
side competitive Civil Service,” it which was held to be unauthorized 
is not required that employing in decision of Mar. 2, 1953, B- 
agency, itself, must have been in 112656, 32 Comp. Gen. 381—are 
existence or must have had estab required to be assigned to properly 
lished procedure prior to Sept. 1, allocated positions for which they 
1950. but rather that contemplated are qualified under Commission’s 
promotion be effected under general regulations and standards and sec, 
appointment or procedure system, 1310 of act. 32 Comp. Gen. 381, 
adopted by agency, which was ic ctidtnhiinecadtintwochaite 394 
available to all agencies prior to Employees who were transferred or 
i icntncdtidilenabinintizieitis 305 promoted to higher grade positions 
Service rendered by employees, who pursuant to Civil Service Com. 
did not meet service in grade re- Departmental Cir. 671, Supp. 11, 
quirements of sec. 1310 of Supple- with compensation allocated at 
mental Appro. Act, 1952, as amended lower grade. because they did not 
(Whitten Amendment), in positions meet service in grade requirement 
to which promoted under authority of sec. 1310 Supplemental Appro. 
of Civil Service Com. Departmental Act, 1952, as amended (Whitten 
Cir. 671, Supp. 11—which was held Amendment) for promotion to 
to be unauthorized in decision higher grade—which was held to 
Mar. 2, 1953, 32 Comp. Gen. 381, may be unauthorized in decision of 
be evaluated for purpose of future Mar. 2, 1953, B-112656, 32 Comp. 
personnel transactions on basis of Gen. 381—may be promoted, if 
duties actually performed, so that eligible under said amendment 
time in grade required by said sec. and otherwise, to grade level at 
1310 may be credited on basis of which they were paid provided 
grade level at which employee was steps are taken pursuant to pro- 
actually paid. 32 Comp. Gen. 381, posed circular to establish new 
Sndcctteccenddccccdasscceed 394 position or additional position at 
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Limitations—C ontinued 
Personal services—Continued 
Promotion restrictions—C ontinued 
Promotion without compensation in- 
crease—Continued 
such grade level where none 
existed at time of promotion, and 
may retain salary payments in 
such grade. 32 Comp. Gen. 381, 
IG sii. cathe ctinSésireene 
Merged—fiscal year funds—federal-aid air- 
port funds and contract authorizations— 
in view of continuing nature of Federal-aid 
airport program and proviso in Dept. of 
Commerce Appro. Act of 1952 which 
merged prior year funds and contract au- 
thorizations, Civil Aeronautics Adm. may 
merge funds appropriated for obligation 
and expenditure with amounts of contract 
authorizations for same purposes--__...... 
Navy Department—court action prosecu- 
tions—Justice Department prosecution re- 
quirement—in view of responsibility to 
institute, prosecute, and defend actions on 
behalf of U. 8S. in matters involving court 
proceedings being vested by law in At 
torney General, and necessary expenses 
incident thereto being payable from funds 
expressly provided therefor, appropria- 
tions available to Dept. of Navy may not 
be used to defray expenses otherwise 
chargeable to Dept. of Justice appropria- 
tions to overcome prohibition therein 
against use of funds in preparation or 
prosecution of particular suit instituted by 
Dept. of Justice at instance of Dept. of 
Obligation: 
Contracts, purchase orders, requisitions, 
etc.: 

Employee training contracts—Defense 
Department—expenses incurred under 
employee training provisions of sec. 
610 of Dept. of Defense Appro. Act, 
1952, which require Secretarial ap- 
proval may be charged to appropria- 
tions available for employee training 
at time contracts for such training 
were entered into even though ap- 
proval of contracts and expenses by 
Secretary concerned was made at later 


Intragovernmental procurement orders 
or requisitions for supplies—stock 
items—Intragovernmental procure- 
ment orders or requisition for supplies 
to be furnished from stock may be 
treated as obligations under current 
appropriation to be charged as follows: 
(1) when supplies are intended to meet 
bona fide need of fiscal year in which 
need arises or to replace stock used 
during that fiscal year and (2) when 
order requests prompt delivery of 
specific available stock items for stated 
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Obligation—Continued 

Contracts, purchase orders, requisitions, 
ete.—Continued 

consideration and is formally accepted 
by supplying agency; however, formal 
evidence of acceptance of order is not 
required for common-use standard 
stock items carried on hand for sale at 
ain Greta ciicccteccnctacinsccs 
Replacement contracts—replacement 
contracts may be charged to same 
appropriation obligated with defaulted 
contract only if original contract is 
terminated and replacement contract 
is awarded within reasonable time, so 
that appropriation obligated by de- 
faulted contract may not be regarded 
as available for cost of replacement 
contract which is proposed to be 
awarded approximately four and one- 
half years after original contract was 
executed............ diiiumatnanasdiee 
“Payment of Certified Claims” —transfers 
of unexpended balances of lapsed appro- 
priations—in view of limitation to June 30, 
1953, on availability of appropriations for 
payments of claims, for repair or rehabilita- 
tion of airports, which were certified to 
Congress by Admr. of Civil Aeronautics 
in accordance with sec. 17 of Federal Air- 
port Act, unexpended balances in appro- 
priations after June 30, 1953, should be 
transferred to consolidated appropriation 
account “‘Payment of Certified Claims” 
and claims for settlement after that date 
should be transmitted to General Ac- 
CU is ea ccdendtinntntansccion 
Public Health Service—missing, interned, 
captured, etc,, employees—employees paid 
by Philippine Government—entitlement to 
Missing Persons Act benefits—appro- 
priations of Public Health Service are 
properly chargeable with payments of 
benefits under Missing Persons Act to 
heirs of deceased employee who was in 
U. S. Quarantine Service in Philippine 
Islands when captured by Japanese Army, 
even though his compensation was paid by 
Govt. of Philippine Islands Ander Ex- 
ecutive order dated Jan. 3, 1900, prior to his 


Reimbursement: 

General Supply Fund—billing procedure— 
Acctg. Sys. Memo. 9—Second Rev., 
een 

Interagency services: 

Civil Service Commission loyalty in- 
vestigations—under act of Apr. 5, 1952, 
which places in Civil Service Com. 
responsibility for making security in- 
vestigations in connection with em- 
ployment of Federal personnel, and act 
of June 5, 1952, which establishes re- 
volving fund to be reimbursed for 
expenses of such investigations from 
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APPROPRIATIONS—Continued 
Reimbursement—Continued 


Interagency services—Continued 

available funds of Govt. agencies, 
Commission may obtain advance of 
funds from agency for which investiga- 
tion services are to be rendered in order 
to provide necessary cash to operate 


Employees serving as Security Hearing 
Board members—under act of Aug. 
26, 1950, as implemented by E. O. No. 
10450 of Apr. 27, 1952, which requires 
all departments and agencies to fur- 
nish employees to serve as members oi 
security hearing boards, cost of fur- 
nishing services of such members is 
necessary expense of furnishing agen- 
cies and chargeable to applicable ap- 
propriations of those agencies, even 
though employees serve on boards of 
SND CIE. cckcnnbcttsinnduuesees 


Roads—construction, maintenance, repair, 


ete, See Roads. 
Transfers: 


Bet ween departments and establishments: 


Advances—Civil Service Commission 
loyalty investigations—under act of 
Apr. 5, 1952, which places in Civil 
Service Com. responsibility for making 
security investigations in connection 
with employment of Federal personnel 
and act of June 5, 1952, which. estab- 
lishes revolving fund to be reimbursed 
for expenses of such investigations from 
available funds of Govt. agencies, 
Commission may obtain advance of 
funds from agency for which investiga- 
tion services are to be rendered in order 
to provide necessary cash to operate 
CI, Foo cctnesbaahb btn aaieeioteien 

Interagency services: 

Preparation and routing of documents— 
Acctg. Sys. Memo. 9—Second Rev., 
Supp. 2—Second Rev., May 4, 1953. 

Revised procedure— Acctg. Sys. 
Memo. 9—Second Rev. Supp.—5 
Bs Sy Bie ei manetieneswcannn 

Working funds, See Funds, working. 

Within departments and establishments: 

District of Columbia Government re- 

organization: 

Funds provided by Dist. of Col. Ap- 
pro. Act, 1953, may be transferred 
from appropriations of District agen- 
cies listed in sec. 1 of Reorganization 
Plan No. 5 to new Dept. of General 
Adm. to extent, as determined by 
Board of Commissioners, that func- 
tions heretofore exercised by such 
agencies are transferred to that 
Dept.; however, there is no author- 
ity for transfer to said Dept. of per- 
sonnel, property, or funds of agencies 
not listed in sec. 1 or of Board of Tax 
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Transfers—Continued 
Within 


departments and_ establish- 
ments—Continued 
District of Columbia Government re- 
organization—C ontinued 
Personnel for which appropriations 
have been made for Dist. of Col. 
agencies listed in sec. 1 of Reorgan- 
ization Plan No. 5 may be trans- 
ferred to new Dept. of General Adm. 
to extent that functions theretofore 
performed by such personnel are 
transferred to that Dept.......... . 
Transfer of functions of Dist. of Col. 
agencies listed in sec. 1 of Reorgan- 
ization Plan No. 5 to Board of Com- 
missioners authorizes Board to 
transfer those functions and related 
personnel, property, and funds to 
existing agencies including newly 
created agencies; however, if some 
part or all of functions of existing 
agency are entirely abolished and are 
not assumed by any new office cor- 
responding proportionate part of 
funds of such agency can no longer 
be used for purposes for which 
originally appropriated and their use 
for any other purpose is prohibited 
by sec. 4 (4) of Reorganization Act 


Vessel Operations Revolving Fund— 
transfers to Maritime Administration 
Appropriation for salaries and ex- 
penses—under Independent Offices 
Appro. Act, 1953, which limits funds 
transferred from Vessel Operations 
Revolving Fund to appropriation for 
salaries and expenses of Maritime 
Adm. to amount sufficient to provide 
for employment of not more than 400 
employees at any time during current 
fiscal year, funds may be transferred 
in amount administratively deter- 
mined, with approval of Bur. of Bud- 
get, to be necessary to operate organ- 
ization of 400 employees, after taking 
into consideration cost of compliance 
with reduction in force procedures, 
payment of terminal leave, and re- 
lated items of administrative expenses 
other than personal services___....._. 

Working capital funds—Act of June 29, 
1950 which established Working Capital 
Fund to initially finance all author- 
ized activities of Bureau of Standards 
and appropriated initial working 
capital thereto provided that Fund 
“shall be reimbursed” from appli- 
cable appropriations and funds, and 
therefore, advances from other appro- 
priations or working funds available to 
said Bureau may not be made to 
Working Capital Fund in order to 
provide additional working capital.. 
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APPROPRIATIONS—Continued Page | BOARDS AND COMMISSIONS— Page 


Working capital funds—Bureau of Stand- 
ards—advances from other funds of 
Bureau— Act of June 29, 1950, which estab- 
lished Working Capital Fund to initially 
finance all authorized activities of Bureau 
of Standards and appropriated initial 
working capital thereto provided that 
Fund “shall be reimbursed” from appli 
cable appropriations and funds, and there- 
fore, advances from other appropriations 
or working funds available to said Bureau 
may not be made to Working Capital 
Fund in order to provide additional work- 
ing capital_..... crevhtnadilinniqubeniars 


AWARDS: 


Suggestions, inventions, etc.: 
Cash awards: 
Limitations: 

Management Improvement Plan and 
Awards provision of act of Oct. 28, 
1949, and regulations issued pur- 
suant thereto authorize allowance 
of cash award only in those cases 
where head of agency has approved 
Efficiency Awards Committee’s de- 
termination which shows that 
changes of procedures and methods 
upon which award is based were put 
into operation on or after Oct. 28, 
1949, and that award does not ex 
ceed 25 percent of estimated savings 
in first year of operation nor exceed 
amount equal to three times step- 
increase of employee’s grade 

Exclusion of incidental expenses—cash 
award limitation of $25,000, pro- 
vided for incentive awards under 
sec. 14 of act of Aug. 2, 1946, as 
amended, relates only to cash 
awards for suggestions which result 
in improvements or economy in 
Govt. operations, and therefore, 
expenditures incident to honorary 
recognition of exceptional or meri- 
torious service are not properly 
chargeable against said cash award 


Continued 


any Federa! statute or who receive reim- 
bursement for hospital expenses, employee 
receiving per diem who was hospitalized 
because of accident, and who obtained re- 
imbursement for hospital expenses under 
Employees’ Compensation Act is required 
to refund entire per diem allowance re- 
ceived during hospitalization period, even 
though reimbursement for first 30 days was 
limited to difference between actual ex- 
penses incurred and personal insurance 


99 Security Hearing Boards—employees of one 


agency serving as board members of an- 
other agency—appropriation availability— 
under act of Aug. 26, 1950, as implemented 
by E. O. No. 10450 of Apr. 27, 1952, which 
requires all departments and agencies to 
furnish employees to serve as members of 
security hearing boards, cost of furnishing 
services of such members is necessary ex- 
pense of furnishing agencies and chargeable 
to applicable appropriations of those agen- 
cies, even though employees serve on 
boards of other agencies 


BONDS: 


Government: 
Savings bonds: 
Purchase by pay roll deductions: 
Issuance procedure and forms: 
Gen. Regs. 117, Sept. 9, 1952 
Gen. Regs. 117, Supp. 1, Jan 2, 1953- 
Gen. Regs. 117, Supp. 2, Apr. 22, 


Surety—liability—negligence, judgment er- 
rors, etc., of bonded employees—execution 
of faithful performance bond by employee 
gives specific notice to employee of his po- 
tential liability and constitutes part of his 
contract of employment and therefore, 
bonded employee and his surety are liable 
under terms of bond for pecuniary losses, 
due to neglect of duty, error, or mistake in 
judgment, which are sustained by Govt... 


BOOKS, PERIODICALS, 
NEWSPAPERS: 


Foreign—Buy American Act restrictions— 


AND 


limitation 134 


BIDS: 


Evaluation—stenographic reporting services. 
See Contracts, stenographic reporting. 

“Invitation for bids” provision. See, also, 
Contracts, specifications. 


BOARDS AND COMMISSIONS: 


Compensation. See Compensation, Boards 
and Commissions. 

Employees’ Compensation Commission— 
employees’ Compensation Act benefits— 
concurrent receipt of subsistence per diem— 
under par. 45¢ of Standardized Govt. 
Travel Regs., which provides for refund of 
per diem allowance by employees in travel 
status who receive hospitalization under 


books, periodicals, magazines, newspapers, 
etc., are subject to foreign product pur- 
chase restriction of Buy-American Act. 
12 Comp. Gen. 618, overruled. 

Publication of articles and other information 
in magazines, scientific journals, etc. See 
Printing and Binding, appropriation avail- 
ability, publication of articles and other in- 
formation in magazines, scientific journals, 
etc, 


CARDS: 


Credit—gasoline and oil—unauthorized use— 
Government liability—gasoline company 
which furnished services and supplies to a 
person possessing stolen Govt. credit card 
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CARDS—Continued 


and operating stolen vehicle is not en- 
titled to reimbursement on contractual 
basis or any other basis for services and 
supplies furnished : 


CERTIFICATES: 


Military, naval, ete., personnel—dependency 
certificates—filing requirements—officer 
personnel of uniformed services are re- 
quired to file dependency certificates at 
least every six months in substantiation 
of payments made to them for basic allow- 
ances for quarters and subsistence on ac- 
count of dependents, however, individual 
disbursing officer, who is personally liable 
for any improper payments, may require 
more frequent filing of such certificates... 

Vouchers and invoices—just and correct 
price certificate—coverage—approved gen- 
eral certificate ‘I certify that above bill is 
correct and just and that payment there- 
for has not been received,”” which appears 
on invoice certifies to correctness of all 
facts upon which invoice depends, includ- 
ing contract or purchase order require- 
ments, and therefore, contract provision 
that rates or charges for automotive serv- 
ices and parts shall not exceed those 
charged general public does not require ad- 
ditional certificate to that effect 


CERTIFYING OFFICERS: 


Relief—wartime losses of Army, Navy, and 
Air Force—statutory limitation period— 
authority granted Comptroller General, 
by act of July 26, 1947, to relieve disbursing 
and certifying officers of War and Navy 
Dept. from accountability or responsibility 
for losses occurring between Sept. 8, 1939, 
and July 1, 1946, and to allow credit for pay- 
ments made in good faith during such 
period notwithstanding failure to comply 
with existing law or regulations, is re- 
stricted to erroneous payments made on or 
prior to July 1, 1946, and, in absence of en- 
abling legislation, may not be extended to 
include erroneous payments made subse- 
quent to July 1, 1946, even though such 
payments may have occurred as direct 
result of errors committed prior to July 1, 


CHECKS: 


Cancellation: 
Revised procedure—Acctg. Sys. Memo. 
24, Supp. 1, July 9, 1952 
Scheduling procedure—Gen. Regs. 87, 
Supp. 3, May 15, 1953 
Undelivered—disposition—retention by Dis- 
bursing Officer—Circ. Letter B-112924, 
Nov. 25, 1952 


CIVIL SERVICE COMMISSION: 


Loyalty investigations— United Nations, etc,, 
personnel—expenses of additional investi- 
gative duties imposed on Oivil Service 


Page 


13 


CIVIL SERVICE COMMISSION—Con. 


Com. by E. O. No. 10422, Jan. 9, 1953, in 
connection with preliminary investiga- 
tions of U. 8. Citizens employed or being 
considered for employment by the United 
Nations or other public international 
organizations of which U. 8. Govt. is mem- 
ber, may be paid from current appropria- 
tion for salaries and expenses of Com- 


CLAIMS: 


Administrative settlement: 

Airport repair, rehabilitation, etc,—appro- 
priation availability limitation—in view 
of limitation to June 30, 1953, on avail- 
ability of appropriations for payment of 
claims, for repair or rehabilitation of 
airports, which were certified to Con- 
gress by Admr. of Civil Aeronautics in 
accordance with sec. 17 of Federal Air- 
port Act, unexpended balances in ap- 
propriations after June 30, 1953, should 
be transferred to consolidated appropria- 
tions account ‘Payment of Certified 
Claims” and claims for settlement after 
that date should be transmitted to Gen- 
eral Accounting Office 


Amounts due separated or discharged em- 
ployees—Circ. Letter B-112891, Nov. 21, 


Decedents estates—Gen. Regs. 104—Rev., 
Supp. 1—Rev., Oct. 23, 1952 


Discounts erroneously deducted—Circ. 
Letter B-112907, Nov. 24, 1952 


Korean combat pay claims—claims by 
members or former members of uni- 
formed services for combat pay for 
Korean service on and after June 1, 1950, 
under retroactive provisions of Combat 
Duty Pay Act of 1952, may be processed 
and paid by services concerned subject 
to audit by Div. of Audits, G. A. O.; 
however, claims for combat pay sub- 
mitted by legal representatives or heirs 
of deceased and incompetent persons 
should be forwarded to Claims Div. of 
G. A. O. for settlement 


Reporting to Congress—legal liability or 
equity requirement—under Interior Dept. 
regulations, governing sale of public lands 
prospective purchasers not only are 
charged with notice that lands might sub- 
subsequently be withdrawn from sale but 
are expressly advised that such with- 
drawal would give them no right or claim 
against U. S., and therefore applicant who 
incurred expenses incident to sale of 
public lands subsequently vacated by 
U. 8. does not have claim containing such 
elements of legal liability or equity as 
would justify G. A. O. in making report 
thereof to Congress under act of Apr. 10, 
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CLAIMS—Continued Page 
Settlements, See General Accounting Office, 
settlements. 

Statutes of limitations, See Siatules o/ 
Limitations. 


CLASSIFICATION: 


Allocation or reallocation of positions: 
Periodic within-grade advancements wait- 
ing period. See Compensation, periodic 
within-grade advancements, waiting period 
commencement. 
Salary changes. See Compensation, rates, 
allocation or reallocation of positions. 


CLOTHING AND PERSONAL 
FURNISHINGS: 


Damage, loss, destruction, etc.: 

Federal Tort Claims Act, etc., cases. 
See Property, private. damage, loss or 
destruction. 

While on official business—appropriation 
availability—use of appropriation “Sal 
aries and Expenses, Bureau of Narcotics, 
1953”’ contained in act of June 30, 1952, 
may not be used to reimburse narcotic 
agent for cost of eyeglasses and profes 
sional services procured to replace the 
employee’s personal property destroyed 
in an accident involving Govt-owned 
automobile driven by employee while 
on official business..................... 369 

Military, naval, etc., personnel. See, Uni- 
forms. 

Special clothing and equipment—hazardous 
occupation employment requirement—spe- 
cial clothing and equipment purchase 
authorization provision in Adm. Expenses 
Act of 1946, as amended, was intended to 
provide basic statutory authority for 
purchase of items used by employees 
engaged in hazardous occupations which 
are essential to safe and successful ac- 
complishment of work involved and 
primarily for benefit of Govt. and may 
not be regarded as authority for purchase 
and maintenance of uniforms not auth- 
orized specifically in appropriations or 
irk. cstienieecccmtonectsussnces 229 

Uniforms—furnishing, maintenance, etc.— 
statutory authorization requirement—spec 
ial clothing and equipment purchase 
authorization provision in Adm. Expenses 
Act of 1946, as amended, was intended to 
provide basic statutory authority for 
purchase of items used by employees 
engaged in hazardous occupations which 
are essential to safe and successful ac- 
complishment of work involved and 
primarily for benefit of Govt. and may 
not be regarded as authority for purchase 
and maintenance of uniforms not auth- 
orized specifically in appropriations or 
ST isch sa rete aiceinbctneniees 229 





COLLECTIONS: 


Foreign currency payments—exchange rate— 
payee, who has received overpayment for 
U. 8. obligation which was required by 
statute to be paid in foreign currency from 
appropriation containing foreign currency 
is required to refund same number and 
kind of foreign currency units as were 
erroneously paid out or dollar equivalent, 
whether foreign currency has appreciated 
or depreciated in relation to dollar in 
interval between overpayment § and 
apie tecteweinanseccuenctenes 


COLLEGES, SCHOOLS, AND 
UNIVERSITIES: 


Tuition—special training for officers and 
employees—appropriation availability—ap- 
propriation *‘Salary and Expenses, Forest 
Service” is available for payment of ex- 
penses incurred by Forest Service employ- 
ees of Forest Products Laboratory in 
attending specialized courses of brief dur 
ation at educational institutions in ad 
vanced phases of their respective sciences, 
provided it is administratively determined 
that such attendance is necessary to effect 
work and responsibilities of Laboratory 
and is not for personal convenience or 
knowledge of employees. ................- 


COMPENSATION: 


Aggregate limitation: 
Overtime payment prohibition: 
Reemployed annuitants: 

Inasmuch as Federal Employees Pay 
Act of 1945, as amended, precludes 
payment of overtime compensation 
to civil service employees receiving 
annual salary rate of $10,330, or 
more, annuitant who is reemployed 
in position subject to overtime 
provision of sec. 201 of said act at 
salary rate of $10,330 per annum, or 
more, may not be paid for overtime 
work, even though full amount of 
annuity has been deducted from 
basic salary in accordance with 
provision of sec. 2 of act of Feb. 28, 
accel ia arial ee 

While basic per annum salary rate 
of civil service annuitant who is 
reemployed in regular civil service 
position must be reduced under sec. 
2 of act of Feb. 28, 1948, by annuity 
received to determine total salary 
payable, overtime compensation 
should be paid at gross per annum 
salary rate—rate prior to annuity 
deduction—subject to $10,330 stat- 
utory aggregate salary limitation.. 

As being incident to title to office or perform- 
ance of duties—Wage Stabilization Board 
members—members of Wage Stabilization 
Board who are appointed by President, by 
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Demotions. See Compensation, reduction. 
Discharges and dismissals: 
Compensation for period between separa- 
tion without cause and reinstatement: 
Appeal based upon procedural defects: 
Under back pay provisions of act of 
June 10, 1948, award of retroactive 
compensation to employee restored 
to duty after period of unjustified 
or unwarranted removal, suspen- 
sion, or furlough without pay is not 


proper unless restoration results 


(b) (3) of act of Aug. 24, 1912, as 
amended by act of June 10, 1948, to 
employee who, after having been 
erroneously removed due to reduc- 
tion in force, was reinstated in lower 
grade than that held before re- 
moval—prior position having been 
abolished while employee was on 
terminal leave—should be com- 
puted upon compensation of grade 
he would have occupied on date of 
separation from duty had proper 


INDEX DIGEST . 687 
COMPENSATION — Continued Page | COMPENSATION—Continued Page 
and with advice and consent of Senate, Discharges and dismissals—Continued 
pursuant to authority contained in sec. Compensation for period between separa- 
112 of act of June 30, 1952, to represent tion without cause and reinstate- 
general public on Board with compensa ment—Continued 
tion at rate of $15,000 per annum, are en Appeal based upon procedural defects— 
titled to receive such salary as long as they Continued 
continue to be Board members even from determination on merits rather 
though Board is not functioning as such than from finding of mere procedural 
because of resignation of other members... 319 defects, so that employee who is re- 
Automatic—civilian employees. See Com duced in rank or compensation and 
pensation. periodic within-grade advance- who as result of appeal to C. S. C 
ments. under Veterans’ Preference Act of 
Boards, Commissions, committees, etc.— 1944, as amended, is restored to his 
Wage Stabilization Board—members of former rank or compensation is not 
non-functioning board—members of Wage entitled to back pay as result of pro- 
Stabilization Board, who are appointed cedural error in reducing his rank or 
by President, by and with advice and ID nitgatiuatiinainemne 210 
consent of Senate, pursuant to authority Employee who, after removal from 
contained in sec. 112 of act of June 30, 1952 service, was restored to duty because 
to represent general public on Board with of erroneous procedural steps but 
compensation at rate of $15,000 per annum, erroneous procedure was cured by 
are entitled to receive such salary as long subsequent action in removing em- 
as they continue to be Board members ployee upon proper charge is not to 
even though Board is not functioning as be considered as having been re- 
such because of resignation of other mem moved by unjustified or unauthor- 
bers . .--------00----2----2ererenenenn ene - 319 ized action within meaning of act 
Deductions: of June 10, 1948, and therefore, em- 
Outside earnings of suspended employees ployee is not entitled to compensa- 
festored to duty: tion for period of suspension between 
Employee, who was erroneously fur original removal and restoration to 
loughed in reduction in force, near tte cticmhtinadblsien caste. 356 
accumulated annual leave, and then , 
: Back pay rights under Veterans’ Prefer- 
placed in leave without pay status, is gy 
: ence Act, asamended—while Veterans 
entitled upon reinstatement to back 
Preference Act of 1944, as amended, 
pay benefits of act of June 10, 1948, 4 “ 
; 7 gives special preference to veterans 
from date he was placed in leave with- “ a . : 
, such as prior notice in connection with 
out pay status, computed at rate he : : 
Ak discharge, furlough without pay, etc., 
was receiving on date furlough began— ae 
: : - and also grants certain rights of appeal 
less outside earnings and retirement . wee ' 
é : to C. 8. C. from adverse administrative 
deductions if period is counted for , . 
: actions and provides for mandatory 
retirement—without regard to benefit . . : " 
: : compliance with corrective action 
of any salary increases occurring dur- aaah 
‘ recommended by Commission, statute 
ing which period; however, law spe- ; 2 : 
; : does not contain any provision which 
cifically excepts accumulation of leave : ap 
: would obligate salary appropriation for 
during period of such furlough.......- 390 : 
. , . ; compensation lost by employee who 
Salaries voted Federal employee rein ‘nim 
7 is discharged, suspended, furloughed, 
stated under act of June 10, 1948, by : . 
: ae or reduced in rank or compensation 
certain corporations in which he held 
: ade and who thereafter, as result of appeal, 
office are not affected by his Federal : 7 . 
is reinstated or restored to his former 
employment and need not be taken a . ‘ 
‘ 2 ; position, rank or rate ofcompensation. 210 
into consideration in computing com- . 
pensation due employee for period of Rate at which payable: 
unjustified suspension or separation... 408 Compensation payable, under sec. 6 
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COMPEN. ‘ATION—Continued 
Discharge: and dismissals—Continued 


District 


Compen: tion for period between sepa- 
ration. without cause and reinstate- 
ment—Continued 

Rate at which payable—Continued 
administrative action been taken in 


inclusion of statutory increases—com 
pensation payable under back pay 
provisions of act of Aug. 26. 1950. 
to employees who are reinstated or 
restored to duty after period of un 
justified removal or suspension 
should be computed over such 
period at rate received on date of 
suspension or removal so that em 
ployee who was suspended prior to 
effective date of increased compensa 
tion amendment to Classification 
Act of 1949, and reinstated subse 
quent thereto is not entitled to 
have included in computation of 
amount of compensation due any 
credit for pay increase granted by 
ee a 

of Columbia employees—schoo! 
teachers. See District of Columbia, schoo’ 
teachers, compensation 


Double: 


Annuitant—Foreign Service annuity and 
civilian service compensation—there is 
no prohibition of law against reemploy 
ment in executive civil service of former 
Foreign Service officer below age of 
automatic retirement who has been 
retired because of disability or incapac 
ity. or on his own application, or “‘se- 
‘ected out” under provisions of sec. 637 
of Foreign Service Act of 1946, as 
amended, however, such officer may 
not receive retirement annuity concur- 
rently with salary of full-time civil ser 
RD I se enntinsinnicecndtonenpee 

Concurrent retired and civilian service 
pay —retired officer employed by private 
corporation seized by Government— 
term “any corporation” as used in 
double compensation restriction pro 
visions of sec. 212 of act of June 30, 1932, 
as amended, contemplates corporations 
which properly may be regarded as in 
strumentalities of U. 8. and does not 
embrace wholly private corporations 
which have been seized b y Govt. under 
Trading With the Enemy Act of 1917, 
as a mended, and therefore, said sec. 212 
is not applicable to retired Army officer 
who accepts position with corporation 
which has been seized and is being 
operated by U 8. under Trading With 
the Enemy Act of 1917, as amended, at 
salary in excess of $3,000 per annum__.. 

Dual position prohibition—acceptance of 
one office as vacating another—retention 
ef compensation ef second position— 


INDEX DIGEST 


Page ,\ COMPENSATION —Continued 


449 


132 


Double—Continued 


under dual office holding prohibition 
provision of act of July 31, 1894. person 
employed in one agency who accepts 
position with another agency is regarded 
as having vacated first position, and 
therefore is entitled to compensation for 
service rendered in second position_..... 


Furloughs—compensation for period bet ween 


erroneous furlough and reinstatement— 
employee who, upon receipt of reduction in 
force notice, was placed in termina! leave 
status and at conclusion thereof furloughed 
and who, upon appeal to O. 8. C., was 
ordered to be restored to duty and to be 
reimbursed for time lost, is entitled, under 
“back pay” provision of act of June 10, 
1948, to compensation only from date of 
expiration of annual leave to date of res 
toration to duty, and is not entitled to 
credit for leave accruals during period of 


Holidays: 


Non- work days—Sunday—under sec. 4 (b) 
of E. O. No. 10358, June 9, 1952, which 
provides that any employee whose basic 
workweek includes Sun. and who ordi 
narily would be excused from work on 
holiday falling within his basic work 
week shal] be excused from work on next 
workday of his basic workweek when 
ever holiday falls on day that adminis 
tratively has been scheduled as his 
regular weekly non-workday in lieu of 
Sun., employee whose days off fell on 
holiday, Thur. 25th and Fri. 26th of Dec 
1952, with Thur. having been adminis 
tratively determined to be regular 
weekly non-workday in lieu of Sun., is 
entitled to be excused from work on 
Sat., Dec. 27, 1952, but not on Sun., Dec. 


Panama Canal pilots—in view of O. 8. OC. 
holding that Panama Cana! pilots are 
officers or members of crews of vessels 
within meaning of sec. 202 (8) of Classi 
fication Act of 1949, compensation of such 
pilots is to be fixed and adjusted in ac 
cordance with prevailing rates in mari- 
time industry and they are not subject 
to overtime compensation provisions of 
sec. 201 of Federal Employees Pay Act 
of 1945, as amended, even though pilots 
have also been held to be within exemp. 
tion of sec. 202 (20) of Classification Act 
of 1949 with respect to Panama Canal 
Company. 31 Comp. Gen. 87, over 
EL 

Part-time employees—holiday benefit pro 
visions of E. O. No. 10358, June 9, 1952, 
are for application only to employees 
who have regularly established basic 
workweek of at least 40 hours and do not 
apply to part-time employees, such em- 
ployees being entitled to holiday benefits 
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COMPENSATION— Continued 
Holidays—Continued 


on same basis as that existing prior to 

promulgation of said order. See 26 

CNN TAN GIR iiiidc ccc cccticcinnte 

Wage board, etc., employees: 

Bureau of Engraving and Printing em- 
ployees: 

Orders of Sec. of Treasury issued in 
1918 authorizing premium pay for 
holiday work performed by un- 
graded employees of Bur. of En- 
graving and Printing which con- 
stituted exercise of administrative 
discretion in absence of statutory 
wage rates for such pay, afford no 
basis for payment of additional com- 
pensation for holiday work per- 
formed from Mar. 28, 1934, date 
officials of said Bureau discontinued 
holiday premium pay under 1918 


There is no basis for allowing un- 
graded employees of Bur of En- 
graving and Printing who are paid 
upon per diem, per hour, or piece- 
work basis, gratuity pay for holidays, 
in addition to pay for work per- 
formed after June 29, 1938, effective 
date of Public Res. No. 127, which 
repealed Joint Res. of Jan. 6, 1885, 
as amended, and which provided 
for gratuity pay only for holidays 
on which employees were relieved 
or prevented from working because 
of holiday and which made no pro- 
vision for such pay for holidays on 
which work was performed........-. 


Within regular tour of duty: 


There is no basis for allowing ungraded 
employees of Bur. of Engraving and 
Printing who are paid upon per diem, 
per hour, or piecework basis, gratuity 
pay for holidays, in addition to pay 
for work performed after June 29, 1938, 
effective date of Public Res. No. 127, 
which repealed Joint Res. of Jan. 6, 
1885, as amended, and which provided 
for gratuity pay only for holidays on 
which employees were relieved or pre- 
vented from working because of holi- 
day and which made no provision for 
such pay for holidays on which work 


Part-time employees—holiday benefit 
provisions of E. O. No. 10358, June 9, 
1952, are for application only to em- 
ployees who have regularly estab 
lished basic workweek of at least 40 
hours and do not apply to part-time 
employees, such employees being en- 
titled to holiday benefits on same 
basis as that existing prior to promul- 
gation of said order. See 26 Comp. 
AER crn ctenscestccdsccovcnsetebes 
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Holidays—Continued 
Within regular tour of duty—Continued 


Regular employees defined—under An- 
nual and Sick Leave Act of 1951 there 
is no distinction between permanent 
and temporary employees for leave 
purposes so that leave regulations may 
no longer be used in determining “‘reg- 
ular employees” for purposes of holi- 
day pay act of June 29, 1938, however, 
in view of Civil Service Regs. which 
recognize as temporary all appoint- 
ments not to exceed one year, em- 
ployees holding indefinite appoint- 
ments not limited to one year or less 
may be considered as “‘regular em- 
ployees” under 1938 act and entitled 
to regular compensation when pre- 
vented from working on holidays, 
however employees appointed for 
limited periods of not to exceed one 
year are considered as temporary em- 
ployees and are not entitled to benefits 


Temporary employees: 

Under Annual and Sick Leave Act of 
1951 there is no distinction between 
permanent and temporary em- 
ployees for leave purposes so that 
leave regulations may no longer be 
used in determining ‘regular em- 
ployees”’ for purposes of holiday pay 
act of June 29, 1938; however, in view 
of Civil Service Regs. which recog- 
nize as temporary all appointments 
not to exceed one year, employees 
holding indefinite appointments not 
limited to one year or less may be 
considered as ‘regular employees” 
under 1938 act and entitled to regular 
compensation when prevented from 
working on holidays, however em- 
ployees appointed for limited periods 
of not to exceed one year are consid- 
ered as temporary employees and 
are not entitled to benefits of 1938 
DR cccecvsserddevaseckaccete 

Employment on part-time basis—tem- 
porary employee, who occupies posi- 
tion as classified employee upon 
part-time basis with regularly sched- 
uled tour of duty and who is paid at 
per annum rate is entitled to com- 
pensation for holiday on which no 
work is performed when holiday 
falls within regularly scheduled 


Trainee personnel—trainee personnel, 
who serve on regularly scheduled 
workweeks and are compensated by 
yearly stipends, are expressly excluded 
by act of Aug. 4, 1947, from operation 
of Federal Employees Pay Act of 1945, 
and therefore are not regarded as offi- 
cers or employees of U. S., and hence, 
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COM PENSATION— Continued 


Hol 


idays—C ontinued 


Within regular tour of duty— Continued 


do not come within purview of E. O 
No. 10358, June 9, 1952, which provides 
for excusing employees on holidays-.-- 
Two work shifts beginning on holiday— 
definition of “workday” for holiday 
purposes in E. O. No. 10358, June 9, 
1952, does not contemplate situation 
where two of shifts in employee's basic 
workweek commence on holiday, and 
therefore, question of which one of two 
shifts is to be considered as falling on 
holiday is matter for administrative 
regulation and determination 





Increases: 


C 


lassified positions: 
Civil Service Commission classification 
determination—hona fide administra- 
tive personnel actions changing classi- 
fied positions to wage board positions 
may not be changed retroactively on 
basis that such actions were erroneous 
in absence of Civil Service Com. deter 
mination that positions are subject to 
Classification Act of 1949, as amended, 
and therefore, employees occupying 
such positions are not entitled to retro. 
active and within-grade compensation 
increases authorized for classified em- 
ployees by increased compensation 
amendment to said act...._.......... 
Employee in unclassified positions—bona 
fide administrative personnel actions 
changing classified positions to wage 
board positions may not be changed 
retroactively on basis that such ac- 
tions were erroneous in absence of 
Civil Service Com. determination that 
positions are subject to Classification 
Act of 1949, as amended, and there- 
fore, employees occupying such posi- 
tions are not entitled to retroactive 
and within-grade compensation in- 
creases authorized for classified em- 
ployees by increased compensation 
amendment to said act 


Heads of Departments and Agencies— 


Commissioner of Narcotics—under act 
of June 5, 1952, which provides that in- 
crease in compensation for employees 
holding positions for which compensa 
tion is expressly established by law shall 
“hereafter”’ be equal to rate payable for 
such grade under Classification Act of 
1949, compensation of Commissioner of 
Narcotics which is fixed by law may be 
increased only on and after June 5, 1952, 
effective date of 1952 act 


Retroactive salary payments: 


Employees assigned from unclassified to 
classified positions—decision of Comp- 
troller General, B-107070, 31 Comp. 
Gen. 320, relative to compensation 
payable to unclassified employees as- 


Page 
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COMPENSATION — Continued 


Increases— Continued 
Retroactive salary payments— Continued 


signed to classified positions during 
period covered by retroactive compen- 
sation provision of increased compen- 
sation amendment of Oct. 24, 1951, to 
Classification Act of 1949, is original 
construction of act and is effective from 
effective date of act, even though 
employees received delayed notice of 
decision and requirements of statute. 
Heads of Departments and Agencies— 
Commissioner of Narcotics—under act 
of June 5, 1952, which provides that 
increase in compensation for employees 
holding positions for which compensa- 
tion fs expressly established by law 
shall “*hereafter’’ be equal to rate pay- 
able for such grade under Classifica- 
tion Act of 1949, compensation of Gom- 
missioner of Narcotics which is fixed 
by law may be increased only on and 
after June 5, 1952, effective date of 
SG cn acnindsineiamapeenso 
National Guard Maintenance person- 
nel—provision of Third Supplemental 
Appro. Act, 1952, which 
agencies, whose employees’ salaries 
are fixed by administrative authority, 
to grant retroactive increases in com- 
pensation similar to those granted 
other employees by act of Oct. 24. 
1951, is sufficiently broad to include 
National Guard maintenance person- 
nel who are paid from Federal funds 
at salary rates which, while established 
by Adjutant Generals of States, are 
under control of Sec. of Army who is 
required by law to fix salaries of such 
dca etetentinthddintmenmune 
Wage board employees—provisions of 
Third Supplemental Appro. Act, 
1952, making funds available for retro- 
active compensation increases granted 
by administrative action pursuant to 
law to certain classes of employees, do 
not cover employees whose 
of compensation are fixed by wage 


permits 


rates 


Unclassified positions: 


Exclusion from classified position in- 
creases: 

Bona fide administrative personne] ac- 
tions changing classified positions to 
wage board positions may not be 
changed retroactively on basis that 
such actions were erroneous in ab- 
sence of Civil Service Com. deter- 
mination that positions are subjecr 
to Classification Act of 1949, as 
amended, and therefore, employees 
occupying such positions are not en- 
titled to retroactive and within-grade 


compensation increases authorized 


for classified employees by increased 
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COMPENSATION — Continued 


Increases— Continued 
Unclassified positions— Continued 
Exclusion from classified position 
increases— Continued 
compensation amendment to said 

Retroactive salary payments—decision 
of Comptroller General, B-107070, 
31 Comp. Gen. 320, relative to com- 
pensation payable to unclassified 
employees assigned to classified po- 
sitions during period covered by re- 
troactive compensation provision of 
increased compensation amendment 
of Oct. 24, 1951, to Classification 
Act of 1949, is origina! construction 
of act and is effective from effective 
date of act, even though employees 
received delayed notice of decision 
and requirements of statute._....._- 

Initial salary rates. See Compensation, 
rates. 
Missing, interned, captured, etc., employees: 
Employees paid by Philippine Government: 
Entitlement to Missing Persons Act 
benefits: 

Appropriations of Public Health Serv- 
ice are properly chargeable with pay- 
ments of benefits under Missing 
Persons Act to heirs of deceased 
employee who was in U. 8. Quarantine 
Service in Philippine Islands when 
captured by Japanese Army, even 
though his compensation was paid 
by Govt. of Philippine Islands un- 
der Executive order dated Jan. 3, 
1900 prior to his capture_..........-. 

Individual who was regularly ap- 
pointed in U. 8. Quarantine Service 
with post of duty at Manila, P. L., 
and whose compensation was paid 
by Govt. of said Islands prior to 
Japanese occupation thereof, where 
he was subject to supervision and 
control of Public Health Service 
officers, is employee of U. S. and 
entitled to compensation and other 
benefits of his office regardless of 
source of funds for payment of said 
Ci cenecnenntstctnnneses 

National Guard—accounting, custodial, etc., 
personnel—tetroactive salary increases— 
provision of Third Supplemental Appro 
Act, 1952, which permits agencies, whose 
employees’ salaries are fixed by admin- 
istrative authority, to grant retroactive 
increases in compensation similar to those 
granted other employees by act of Oct. 24, 
1951, is sufficiently broad to include Na- 
tional Guard maintenance personnel who 
are paid from Federal funds at salary rates 
which, while established by Adjutant 
Generals of States, are under control of 
Sec. of Army who is required by law to 
fix salaries of such personnel 


Page 
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COMPENSATION — Continued 


Night work—inclusion of night differentia! 
in computation of overtime—compensatory 
leave in lieu of overtime—employee who 
renders occasional and irregular night 
service in excess of regularly scheduled 
workweek and who elects to be granted 
compensatory time off rather than receive 
overtime compensation for extra services 
is entitled, under sec. 301 of Federal Em- 
ployees Pay Act of 1945, as amended, and 
implementing regulations, to night differ- 
ential pay regardless of whether “‘earned”’ 
compensatory time off is taken during day 
Po ee 

Overtime: 

Compensatory time in lieu of overtime 
compensation, See Leaves of Absence. 
compensatory time. 

Eight hour law suspension—forty hour 
work week requirement—while E. O. 
No. 10251, June 7, 1951, issued pursuant 
to act of Aug. 1, 1892, as amended, sus- 
pends eight hour law for laborers and 
mechanics and provides that their wages 
shall be computed on basic day rate o! 
eight hours of work with overtime to be 
paid for all hours in excess of eight in 
any one day, said act is not pay statute 
and may not be regarded as establishing 
basis for paying overtime upon daily 
basis in contravention of act of Mar. 28, 
1934, which provides that wage board 
employees are not entitled to overtime 
until they have worked more than 40 

Forty-hour week. See Compensation. 
overtime, wage board, etc., employees. 

Panama Canal employees—pilots—in view 
of C. 8. C. holding that Panama Canal 
pilots are officers or members of crews 
of vessels within meaning of sec. 202 (8) 
of Classification Act of 1949, compensa- 
tion of such pilots is to be fixed and 
adjusted in accordance with prevailing 
rates in maritime industry and they are 
not subject to overtime compensation 
provisions of sec. 201 of Federal Em 
ployees Pay Act of 1945, as amended, 
even though pilots have also been held 
to be within exemption of sec. 202 (20) 
of Classification Act of 1949 with respect 
to Panama Canal Company. 31 Comp. 
Gam: GF, CU iis ssa ticcenscadscicbese 

Reemployed annuitants: 

Rate at which payable: 

Civil Service annuitant who is re- 
employed as per diem consultant 
under contract contemplating nor- 
mal five day workweek with provi- 
sion authorizing employment on 
sixth or seventh day of week at same 
per diem rate and whose basic salary 
has been reduced by full amount of 
annuity in accordance with provi- 
visions of sec. 2 of act of Feb. 28, 


691 


Page 


434 


399 


307 
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Page ,;, COMPENSATION—Continued 
Panama Canal employees—Continued 


COMPENSATION—Continued 
Overtime—Continued 


Reemployed annuitants—Continued 

Rate at which payable—Continued 
1948, may be paid stated per diem 
salary without further adjustment 


also been held to be within exemption of 
sec. 202 (20) of Classification Act of 1949 
with respect to Panama Canal Com- 
pany. 31 Comp. Gen. 87, overruled -_.. 


for work performed in excess of Pay Rolls. See Pay Rolis. 
146 Periodic within-grade advancements— wait- 
Inasmuch as Federal Employees Pay ing period commencement—temporary 
Act of 1945, as amended, precludes allocation or reallocation changes—salary 
payment of overtime compensation rate increase received by employee in- 
to civil service employees receiving cident to temporary allocation of his 
annual salary rate of $10,330, or position by administrative office to higher 
more, annuitant who is reemployed grade which upon review by Civil Service 


in position subject to overtime pro- 
vision of sec. 201 of said act at salary 
rate of $10,330 per annum, or more, 
may not be paid for overtime work, 
even though full amount of annuity 
has been deducted from basic salary 
in accordance with provision of sec. 2 

of act of Feb. 28, 1948 
While basic per annum salary rate of 
civil service annuitant who is re- 
employed in regular civil service 
position must be reduced under sec. 2 
of act of Feb. 28, 1948, by annuity 
received to determine total salary 
payable, overtime compensation 
should be paid at gross per annum 
salary rate—rate prior to annuity 
deduction—subject to $10,330 
statutory aggregate salary limitation 
Wage beard, etc. employees—time in 
excess of forty hours per week—eight 
hour law suspension—while E. O. No. 
10251, June 7, 1951, issued pursuant to act 
of Aug. 1, 1892, as amended, suspends 
eight hour law for laborers and mechan- 
ics and provides that their wages shall 
be computed on basic day rate of eight 
hours of work with overtime to be paid 
for all hours in excess of eight in any one 
day, said act is not pay statute and 
may not be regarded as establishing a 
basis for paying overtime upon daily 
basis in contravention of act of March 28, 
1934, which provides that wage board 
employees are not entitled to overtime 
until they have worked more than 40 


Overtime. See Compensation, overtime, 
Panama Canal employees. 

Pilote—in view of OC. 8. C. holding that 
Panama Canal pilots are officers or 
members of crews of vessels within 
meaning of sec. 202 (8) of Classification 
Act of 1949, compensation of such pilots 
is to be fixed and adjusted in accordance 
with prevailing rates in maritime in- 
dustry and they are not subject to over- 
time compensation provisions of sec. 201 
of Federal Employees Pay Act of 1945, 
as amended, even though pilots have 


Com. was allocated back to original grade 
is not “equivalent increase in compensa- 
tion” so as to start new waiting period 
for periodic within-grade advancement - -. 


Postal Service: 


Longevity increases: 

Administrative failure to grant author- 
ized inmcreases—Postal Service em- 
ployees who had completed required 
length of service for promotion to or 
between longevity grades in accord- 
ance with Postal Bulletin of Dec. 13, 
1949, issued pursuant to act of Oct. 28, 
1949, prior to repeal thereof by act of 
May 3, 1950, but who due to admin 
istrative delay were not promoted be 
fore such repeal, may be promoted to 
appropriate longevity grade in ac- 
cordance with service requirements of 
said Bulletin, however claims of such 
employees should be submitted to 
Claims Div. of this Office for settle- 
ment, appropriations involved being 
no longer available for expenditure by 


Waiting period commencement: 

Postal Service employees with less 
than 13 or 18 years of service who 
were promoted to first or second 
longevity grade respectively under 
act of Oct. 28, 1949, in accordance 
with Postal Bulletin of Dec. 13, 1949, 
may not be advanced further until 
they have completed 18 or 25 years 
of service necessary for advancement 
to second or third longevity step 
respectively under act of May 3, 
1950. See B-111257, Sept. 24, 1952... 

Employee of Postal Transportation 
Service who was advanced to super- 
visory position of foreman prior to 
completion of 13 years of service, 
may not be granted longevity in- 
creases under act of May 3, 1950, 
while serving in position of foreman 
until such time as he completes 13, 
18 or 25 years of Postal Service as 
prescribed in that statute, notwith- 
standing that prior to advancement 
to position of foreman he received 
first meritorious grade under pro- 
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COMPENSATION -— Continued Page | COMPENSATION—Continued Page 
Postal Service—Continued Postal Service—Continued 
Longevity increases—Continued Promotions—Continued 
Waiting period commencement—Con. Statutory—Continued 
visions of sec. 16 of act of July 1, 1945, Counting different classes of sub- 
i ncnctnaninitindadunninanoe 354 stitute service—Continued 
Post masters also serving as rural carriers— Service register of eligibles next 
additional compensation prohibition— day without break in service to 
postmaster who in emergency renders another position in Postal Service, 
substitute or rural carrier service may employee may be considered as 
not be paid under sec. 1. of att of Mar. 1, having entered field service after 
1929, as amended by act of Dec. 23, 1944, June 30, 1945, for purposes of en- 
additional salary whether or not salary titlement to two grade advance- 
as postmaster is less than salary which ment authorized by sec. 4 (a) of 
could be paid for service as substitute or he cca canermsiniricte 41 
temporary rural carrier..........------- 481 Resignation and reappointment with- 
Promotions: out break in service: 
Statutory: 


Employee who has been in Postal , 
Change of position after June 30, Service continuously since June 


1945—under sec. 4 (a) of act of 30, 1945, and who officially resigns 
Oct. 24, 1951, which extends benefits from Postal Service before being 
of one or two grade advancements 
to certain Postal Service employees 
who “entered field service after 
June 30, 1945’’ and who have not been 
advanced at least two automatic service after June 30, 1945” within 

grades through operation of certain meaning of that term as used in 

statutory provisions, employee who sec. 4 (a) of act of Oct. 24, 1951___. 1 
has been in Postal Service con- 
tinuously since June 30, 1945, and 
who leaves one position in Postal 
Service to accept another position 
in such Service with no break in 
continuity of service may not be 
considered as having ‘‘entered field 
service after June 30, 1945,” within 
meaning of that term as used in 


appointed to new position in 
Postal Service with no break in 
continuity of service may be con- 
sidered as having “entered field 


Where resignation of employee from 
position in Postal Service is ac- 
cepted by administrative office so 
as to constitute complete separa- 
tion from Postal Service, and em- 
ployee is appointed from Civil 
Service register of eligibles next 
day without break in service to 
another position in Postal Service, 


Onld S00tOR 22 -------------=-n- 5 employee may be considered as 
Counting different classes of substitute _— . 7 
otk having entered field service after 


June 30, 1945, for purposes of en- 
titlement to two grade advance- 
ment authorized by sec. 4 (a) of 


Change from substitute clerk in 
postal transportation service to 
substitute post office clerk, ef- 


fected by transfer rather than by act of Oct. 24, 1961..........-.---. “ 
resignation and appointment from Substitute clerk transfer from postal 
Civil Service register, is not entry transportation service to post office 
into field service within two grade clerk—change from substitute clerk 
advancement provision of sec. 4 (a) in postal transportation service to 
of act of Oct. 24, 1951_.....-...... 41 substitute post office clerk, effected 
Substitute Postal Service employee by transfer rather than by resigna- 
who prior to July 1, 1945, per tion and appointment from Civil 
formed service in position and Service register, is not entry into 
classification different from that field service within two grade ad- 
to which he was subsequently vancement provision of sec. 4 (a) of 
promoted as regular employee act of Oct. 24, 1951...--..----------- 41 
may not have such service counted Substitutes with service prior to July 
for purposes of entitlement to four 1, 1945, in same or different branch 
grade advancement authorized by appointed as regular—substitute 
sec. 1 of act of Mar. 6, 1946, as Postal Service employee who prior 
ES 41 to July 1, 1945, performed service in 
Where resignation of employee from position and classification different 
position in Postal Service is ac- from that to which he was subse- 
cepted by administrative office so quently promoted as regular em- 
as to constitute complete separa- ployee may not have such service 
tion from Postal Service, and em- counted for purposes of entitlement 


ployee is appointed from Civil to four grade advancement author- 
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Postal Service—Continued 

Promotions—Continued 

Statutory—Continued 
ized by sec. 1 of act of Mar. 6, 1946, 
el a aaa ee ii 
Rural carriers—equipment maintenance 
allowance—sec. 5 of act of June 19, 1948, 
as amended by act of July 10, 1952, 
clearly provides that “any employee” 
in postal service who is assigned to serve 
any rural route and who shall furnish 
vehicle in connection with such service 
is entitled to equipment maintenance 
allowance provided for route served, and 
therefore, postmaster serving as substi- 
tute or temporary rural carrier who fur- 
nishes his privately owned car for per- 
formance of service is entitled to equip- 
ment maintenance allowance authorized 


Promotions: 


Erroneous—excess salary refund require- 
ment—employee who was demoted two 
grades after erroneous four grade pro- 
motion, which was prohibited by pro- 
motion restriction of sec. 1310 (c) of act 
of Nov. 1, 1941, as amended (Whitten 
Amendment), may not be paid at rate 
in demoted position above minimum 
of that grade on basis of higher salary 
while in higher grade position, also em- 
ployee should refund difference between 
amount actually received in higher grade 
and proper salary rate of lower grade ---- 
Periodic within-grade advancements. Sce 
Compensation, periodic within-grade ad- 
vancements 
Service in grade requirement: 

Excepted positions—under provisions of 
sec. 1310 of Supplemental Appro. Act 
of 1952, as amended, which excepts 
from its promotion restrictions per- 
sons “eligible for appointment in ac- 
cordance with regular appointment 
system or procedure established prior 
to Sept. 1, 1950, to higher grade posi- 
tion outside competitive Civil Serv- 
ice,” it is not required that employing 
agency, itself, must have been in ex- 
istence or must have had established 
procedure prior to Sept. 1, 1950, but 
rather that contemplated promotion 
be effected under general appointment 
or procedure system, adopted by 
agency, which was available to all 
agencies prior to such date 

Violations: 

Corrective action—employees who 
were transferred or promoted to 
higher grade positions pursuant to 
Civil Service Comm. Departmental 
Cir. 671, Supp. 11, with compensa- 
tion allocated at lower grade, be- 
cause they did not meet service in 
grade requirement of sec. 1310 Sup- 


Page |} COMPENSATION —Continued 


481 


465 
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Promotions—Continued 
Service in grade requirement—Continuel 


Violaiions—Continued 

plemental Appro. Act, 1952, as 

amended (Whitten Amendment) for 

promotion to higher grade—which 
was held to be unauthorized in de- 

cision of Mar. 2, 1953, B-112656, 32 

Comp. Gen. 381—may be promoted, 

if eligible under said amendment 

and otherwise, to grade level at 
which they were paid provided steps 
are taken pursuant to proposed cir- 
cular to establish new position or ad- 
ditional positions at such grade levei 
where none existed at time of pro- 
motion, and may retain salary pay 
ments made in such grade. 32 Comp. 

Gen. 381 amplified_.............- 

Crediting of unauthorized service for 
future personnel actions—service 
rendered by employees, who did not 
meet service in grade requirements 
of sec. 1310 of Supp. Appro. Act, 

1952, as amended (Whitten Amend- 

ment), in positions to which pro- 

moted under authority of Civil 

Service Com. Departmental Cir. 

671, Supp. 11, which was held to be 

unauthorized in decision of Mar. 2, 

1953, B-112656, 32 Comp. Gen. 381— 

may be evaluated for purpose of 

future personnel transactions on 
basis of duties actually performed, 
so that time in grade required by 
said sec. 1310 may be credited on 
basis of grade level at which em- 
ployee was actually paid. 32 Comp. 

Gen. 381, amplified. ......--. 

Promotion without compensation in- 

crease: 

Service in grade requirement of sec. 
1310 of Supplemental Appro. Act, 
1952— Whitten Amendment—is 
not only appropriation restriction 
on promotions but is intended to 
prevent “excessively rapid pro- 
motions,” and therefore, employee 
may not be transferred or pro- 
moted to higher position prior to 
time he meets necessary service re- 
quirement without payment of 
compensation fixed for such posi- 
tion, also assignment of employee 
to occupy and perform duties of 
position classified in one grade 
while his salary is fixed in that of 
position classified in lower grade 
is contrary to provisions of Classi- 
fication Act of 1949. _............. 

Employees who were transferred or 
promoted to higher grade posi- 
tions pursuant to Civil Service 
Com. Departmental Cir. 671, 


Supp. 11, which authorized as- 
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COMPENSATION —Continued Page | COMPENSATION —Continued Page 
Promotions—Continued Promotions—Continued 
Service in grade requirement—Continued Statutory restrictions—Continued 
Violations—Continued Whitten Rider—Continued 
Promotion without compensation ments made in such grade. 32 Comp 
increase—Continued Gen. 381, amplified................. 394 


signment of employees who did 
not meet service in grade require- 
ment of sec. 1310 of Supplemental 
Appro. Act of 1952, as amended, 
(Whitten Amendment) to higher 
grade duties without payment of 
compensation fixed for such posi- 
tions—which was held to be un- 
authorized in decision of Mar. 2, 
1953, B-112656, 32 Comp. Gen. 381 
—are required to be assigned to 
properly allocated positions for 
which they are qualified under 
Commission’s regulations and 
Standards and sec. 1310 of act. 


pursuant to proposed circular to 
establish new positions or addi- 
tional positions at such grade level 
where none existed at time of pro- 
motion, and may retain salary pay- 





Service in grade requirement of sec 


1310 of Supplemental Appro. Act, 
1952—Whitten Amendment—is net 
only appropriation restriction on 
promotions but is intended to pre- 
vent “excessively rapid promotions,” 
and therefore, employee may not be 
transferred or promoted to higher 
position prior to time he meets 
necessary service requirement with- 
out payment of compensation fixed 
for such position, also assignment of 
employee to occupy and perform 
duties of position classified in one 
grade while his salary is fixed in that 


Saved compensation: 
Employees whose positions, after ef- 


fective date of Classification Act of 
1949, were administratively real- 
located upward one grade without 


32 Comp. Gen. 381, amplified... 394 of position classified in lower grade is 
Statutory restrictions: contrary to provisions of Classifica- 
Whitten Rider: RE isnnianbinadnintbeeeramensiniane - 381 
Employees who were transferred or Service rendered by employees, who 
promoted to higher grade positions did not meet service in grade re- 
pursuant to Civil Service Com. De- quirements of sec. 1310 of Supple- 
partmental Cir. 671, Supp. 11, which mental Appro. Act, 1952, as amended 
authorized assignment of employees (Whitten Amendment), in positions 
who did not meet service in grade to which promoted under authority 
requirement of sec. 1310 of Supple- of Civil Service Com. Departmental 
mental Appro. Act of 1952, as Cir. 671, Supp. 1l—which was held 
amended, (Whitten Amendment) to to be unauthorized in decision of 
higher grade duties without pay- Mar. 2, 1953, B-112656, 32 Comp. 
ment of compensation fixed for such Gen. 381—may be evaluated for pur- 
positions—which was held to be un- pose of future personnel transactions 
authorized in decision of Mar. 2, on basis of duties actually performed, 
1953, B-112656, 32 Comp. Gen. 381— so that time in grade required by 
are required to be assigned to prop- said sec. 1310 may be credited on 
erly allocated positions for which basis of grade level at which em- 
they are qualified under Commis- ployee was actually paid. 32 Comp. 
sion’s regulations and standards and Gen. 381, amplified._..............-. 394 
sec. 1310 of act. 32 Comp. Gen. 381, Rates: 
Di tnidiedhitiedeiunenasecnes 394 Allocation or reallocation of positions: 
Employees who were transferred or Established rate lower than permisslble 
promoted to higher grade positions rate—correction of administrative 
pursuant to Civil Service Comm. error—administrative actions, which 
Departmental Cir. 671, Supp. 11, established salary rates lower than 
with compensation allocated at permitted by Federal Employees Pay 
lower grade, because they did not Regs. for positions which were allocated 
meet service in grade requirement of to lower grades upon post audit by 
sec. 1310 Supplemental Appro. Act, C. 8. C. and which were proper at time 
1952, as amended (Whitten Amend- taken, may not now be disturbed so as 
ment), for promotion to higher to allow employees holding such posi- 
grade—which was held to be un- tions higher salary rates on grounds 
authorized in decision of Mar. 2, that rates were established pursuant to 
1953, B-112656, 32 Comp. Gen. departmental instructions which were 
381—may be promoted, if eligible based upon erroneous administrative 
under said amendment and other- interpretation of said regulations and 
wise, to grade level at which they decision of this Office published in 
were paid provided steps are taken SG GE, TR oc ccrtcncntncece 463 
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COM PENSATION— Continued 
Rates—Continued 


Allocation or reallocation of positions— 
Continued 
Saved compensation—Continued 
any change in duties or responsibil- 
ities of positions, are not entitled 
under Federal Employees Pay Regs., 
upon subsequent three grade down- 
ward reallocation of positions by 
C. 8. C., to have salary received as 
result of administrative reallocation 
saved, however they may receive 
rate of compensation which they 
would have received on date of 
action by Commission had no up- 
ward reallocation intervened, plus 
any within grade increases earned in 
TO cnieeeemninnibetioasanes 
Continuous retention of position re- 
quirement—employee who was pro- 
moted after effective date of title VI 
of Classification Act of 1949 to posi- 
tion which was subsequently allo- 
cated downward is not entitled to 
saved compensation benefits of 
Federal Employees Pay Regs......-. 
Exceptions to continuous position re- 
tention requirements—em ployee who 
has served continuously in same 
agency and in same line of work 
since effective date of Classification 
Act of 1949, and who is reassigned 
on or after that date because of re- 
duction in force or position real- 
location to position in lower grade in 
same line of work which is identical 
to position in same agency and geo- 
graphic location occupied by em- 
ployee in receipt of saved pay may 
be paid, under saved pay provisions 
of sec. 25.103 (f) of Federal Em- 
ployees Pay Regs., at rate received 
by employee occupying identical 
position in lower grade, however 
salary adjustments may not be made 
effective prior to date regulation was 
filed for publication in Federal 


Successive reallocations—em ployee 
whose position was reallocated upward 
one grade by C. 8. C. and upon appeal 
further reallocated upward to next 
higher grade is entitled, upon each 
promotion, to step-increase on salary 
adjustment benefits authorized by 
sec. 802 (b) of Classification Act of 


Temporary allocation or reallocation— 
compensation of employee whose posi- 
tion was temporarily allocated to 
higher grade and later allocated back 
to original grade should be computed 
at rate employee would have attained 
had position been properly allocated 
EEE 


Page | COMPENSATION— Continued 
Rates—Continued 
Panama Canal pilots—In view of C. S. O. 


520 


553 


holding that Panama Canal pilots are 
officers or members of crews of vessels 
within meaning of sec. 202 (8) of Classi- 
fication Act of 1949, compensation of 
such pilots is to be fixed and adjusted in 
accordance with prevailing rates in 
maritime industry and they are not 
subject to overtime compensation pro- 
visions of sec. 201 of Federal Employees 
Pay Act of 1945, as amended, even 


though pilots have also been held to be 


within exemption of sec. 202 (20) of 
Classification Act of 1949 with respect to 
Panama Canal Company. 31 Comp. 
Bc iii accmeenmmecinikmmien 


Transfer, promotion. demotion, reinstate- 


ment, etc: 

Allocation or reallocation of positions. 
See Compensation, rates, allocation or 
reallocation of positions. 

Correction of administrative error—In 
in view of reported administrative 
policy that present and former Federal 
employees appointed to positions 
with O. P. S. should be given highest 
salary rates previously received, sal- 
ary rates of employees appointed at 
minimum rates of grades although 
higher rates had been received pre 
viously by such employees may be 
corrected retroactively effective from 
date of said appointment to highest 
rate received previously, provided 
that rate does not exceed maximum 
rate for grade to which appointed, 
upon administrative determination 
of error in not carrying out said 


Promotion restrictions—service in grade 
requirement—under provisions of 
sec. 1310 of Supplemental Appro. Act 
of 1952, as amended, which excepts 
from its promotion restrictions persons 
“eligible for appointment in accord- 
ance with regular appointment system 
or procedure established prior to Sept. 
1, 1950, to higher grade position outside 
competitive Civil Service,” it is not 
required that employing agency, 
itself, must have been in existence or 
must have had established procedure 
prior to Sept. 1, 1950, but rather that 
contemplated promotion be effected 
under general appointment or pro- 
cedure system, adopted by agency, 
which was available to all agencies 
NS ES SEE 

Rate in prior position as basis: 
Demotion after erroneous promo- 

tion—employee who was demoted 
two grades after erroneous four grade 
promotion, which was prohibited by 
promotion restriction of sec. 1310 (c) 
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COMPENSATION—Continued 
Rates—Continued 


Transfer, promotion, demotion, reinstate- 
ment, etc.—Continued 
Rate in prior position as basis—Con. 
of act of Nov. 1, 1941, as amended 
(Whitten Amendment), may not be 
paid at rate in demoted position 
above minimum of that grade on 
basis of higher salary while in higher 
grade position, also employee should 
refund difference between amount 
actually received in higher grade 
and proper salary rate of lower 


Restoration to permanent grade after 
temporary promotion—employee 
who received temporary promotion 
limited to duration of absence of 
employee permanently assigned to 
position is entitled, upon restora- 
tion to his permanent grade, to rate 
which he would have received if he 
had remained in his permanent 


Saved compensation—em ployee who has 
served continuously in same agency 
and in same line of work since effective 
date of Classification Act of 1949, and 
who is reassigned on or after that date 
because of reduction in force or posi- 
tion reallocation to position in lower 
grade in same line of work which is 
identical to position in same agency 
and geographic location occupied by 
employee in receipt of saved pay may 
be paid, under saved. pay provisions 
of sec. 25.103 (f) of Federal Employees 
Pay Regs., at rate received by em- 
ployee occupying identical position in 
lower grade, however salary adjust- 
ments may not be made effective prior 
to date regulation was filed for publica- 
tion in Federal Register. ............. 

Two work shifts beginning within same 
twenty-four hour period—employee who 
works two shifts which begin within 
same twenty-four hour period in his 
basic workweek may be compensated 
for two days of work at regular basic 
rate of pay—first shift being counted as 
of day on which it begins and second 
shift as of day on which it ends_........ 


Reduction: 


Rates: See Compensation, rates. 

Reduction in force demotion—retroactive 
salary adjustment—employee who has 
served continuously in same agency 
and in same line of work since effective 
date of Classification Act of 1949, and 
who is reassigned on or after that date 
because of reduction in force or position 
reallocation to position in lower grade 
in same line of work which is identical 
to position in same agency and geo- 
graphic location occupied by employee 
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527 


191 


Reduction—Continued 


in receipt of saved pay may be paid. 
under saved pay provisions of sec. 25.103 
(f) of Federal Employees Pay Regs., at 
rate received by employee occupying 
identical position in lower grade, how- 
ever salary adjustments may not be 
made effective prior to date regulation 
was filed for publication in Federal 
NE Si hettiniel ce idteeceecdsbans 
Restoration—compensation righis for in- 
tervening period—demoted preference 
eligible employee who is restored to 
former position after successful appeal 
under Veterans Preference Act of 1944, 
as amended, which gives special prefer- 
ence to veterans in connection with 
demotions, suspensions, discharges, and 
appeals but does not authorize back 
pay, is not entitled to difference in pay 
between two positions for period of 
Gia rn cicntedeintcssicsiene 


Reemployment: 


After retirement: 

Overtime compensation. 
pensation, overtime. 

Rate at which payable—per diem or 
hourly basis employment—civil service 
annuitant who is reemployed as per 
diem consultant under contract con- 
templating normal five day work week 
with provision authorizing employ- 
ment on sixth or seventh day of week 
at same per diem rate and whose basic 
salary has been reduced by full amount 
of annuity in accordance with pro- 
visions of sec. 2 of act of Feb. 28, 1948, 
may be paid stated per diem salary 
without further adjustment for work 
performed in excess of normal five 


See Com- 


Retired Foreign Service employees: 
There is no prohibition of law against 
reemployment in executive civil 
service of former Foreign Service 
officer below age of automatic re- 
tirement who has been retired be- 
cause of disability or incapacity, or 
on his own application, or “‘selected 
out” under provisions of sec. 637 of 
Foreign-Service Act of 1946, as amend- 
ed; however, such officer may not re- 
ceive retirement annuity concur- 
rently with salary of full time civil 
GTR isn ncncdctcticccscee 
Under compulsory retirement for age 
provision of sec. 204 of act of June 30, 
1932, Foreign Service officer retired 
for age may not be appointed to 
full-time position in another agency 
of Federal Govt. unless specifically 
authorized in manner set forth in 


Separation from Service. See also, Com- 
pensation, discharges and dismissals. 
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COMPENSATION—Continued 


Sundays—holiday falling on Sunday—under 
Sec. 4 (b) of E. O. No. 10358, June 9, 1952, 
which provides that any employee whose 
basic workweek includes Sun. and who 
ordinarily would be excused from work 
on holiday falling within his basic work- 
week shall be excused from work on next 
workday of his basic workweek whenever 
holiday falls on day that administratively 
has been scheduled as his regular weekly 
nonworkday in lieu of Sun. employee 
whose days off fell on holiday, Thurs. 
25th and Fri. 26th of Dec. 1952, with 
Thurs. having been administratively de- 
termined to be regular weekly nonwork- 
day in lieu of Sun., is entitled to be ex- 
cused from work on Sat., Dec. 27, 1952, 
but not on Sun., Dec. 28, 1952............ 
Suspension from duty: 
Compensation for period of unjustified 
suspension: 
Deductions for outside earnings: 
Employee, who was erroneously fur- 
loughed in reduction in force, paid 
for accumulated annual leave, and 
then placed in leave without pay 
status, is entitled upon reinstate- 
ment to back pay benefits of act of 
June 10, 1948, from date he was 
placed in leave without pay status, 
computed at rate he was receiving 
on date furlough began—less outside 
earnings and retirement deductions 
if period is counted for retirement— 
without regard to benefit of any 
increases occurring during 
such period; however, law 
specifically excepts accumulation 
of leave during period of such fur- 
BOE nic ihcndegtustlinclinnianiae ennai 
Salary received as officer of corpora- 
tion—salaries voted Federal em- 
ployee reinstated under act of June 
10, 1948, by certain corporations in 
which he held office are not affected 
by his Federal employment and 
need not be taken into considera- 
tion in computing compensation 
due employee for period of unjusti- 
fied suspension or separation __....-- 
Rate at which payable: 
Inclusion of statutory increases: 
Compensation payable under back 
pay provisions of act of Aug. 26, 
1950, to employees who are rein- 
stated or restored to duty after 
period of unjustified removal or 
suspension should be computed 
over such period at rate received 
on date of suspension or removal, 
so that employee who was sus 
pended prior to effective date of 
increased compensation amend- 
ment to Classification Act of 1949, 
and reinstated subsequent thereto 


salary 
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COMPENSATION—Continued 


Suspension from duty—Continued 


Compensation for period of unjustified 
suspension—Continued 
Rate at which payabie—-Continued 
Inclusion of statutory increases 
is not entitled to have included 
in computation of amount of 
compensation due any credit for 
pay increase granted by said 
IONS 6. ctcittedtiokanes 
Employee, who was erroneously 
furloughed in reduction in force, 
paid for accumulated annual 
leave, and then placed in leave 
without pay status, is entitled 
upon reinstatement to back pay 
benefits of act of June 10, 1948, from 
date he was placed in leave with- 
out pay status, computed at rate 
he was receiving on date furlough 
began—less outside earnings and 
retirement deductions if period is 
counted for retirement—without 
regard to benefit of any salary 
increases occurring during such 
period; however, law specifically 
excepts accumulation of leave 
during period of such furlough... 
Retirement deductions—employee, who 
was erroneously furloughed in reduc- 
tion in force, paid for accumulated 
annual leave, and then placed in leave 
without pay status, is entitled upon 
reinstatement to back pay benefits of 
act of June 10, 1948, from date he was 
placed in leave without pay status, 
computed at rate he was receiving on 
date furlough began—less outside 
earnings and retirement deductions if 
period is counted for retirement— 
without regard to benefit of any salary 
increases occurring during such period; 
however, law specifically excepts ac- 
cumulation of leave during period of 
aint iiciericlienmibiaisins 


Con. 


Travel time: 


Experts and consultants—specific contract 
authorization requirement—entitlement 
of consultants, appointed under 
710 (c) of Defense Production Act of 1950, 
to compensation in addition to per diem 
in lieu of subsistence for time spent in 
travel to and from their homes or places 
of business depends upon specific terms 
of their employment contracts, so that 
consultant’s employment contract which 
provides for payment of salary “‘for each 
day worked” may not be construed to 
permit payment of compensation for 
periods of time required for travel 
between consultant’s home or regular 
place of business and his official head- 
CT, cnctseennene 

When actually employed, 


sec. 


intermittent, 


etc., employees—specific contract au- 
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COMPENSATION— Continued 


Travel time—Continued 
thorization requirement—entitlement of 
consultants, appointed under sec. 710 
(c) of Defense Production Act of 1950, to 
compensation in addition to per diem in 
lieu of subsistence for time spent in 
travel to and from their homes or place 
of business depends upon specific terms 
of their employment contracts, so that 
consultant’s employment contract which 
provides for payment of salary “‘for each 
day worked’ may not be construed to 
permit payment of compensation for 
periods of time required for travel be- 
tween consultant’s home or regular place 
of business and his official headquarters - 


Wage-board, etc., employees—retroactive 
salary payments—increases granted by 
administrative action—provisions of Third 
Supplemental Appro. Act, 1952, making 
funds available for retroactive compensa- 
tion increases granted by administrative 
action pursuant to law to certain classes 
of employees, do not cover employees 
whose rate of compensation is fixed by 
WINE, 5 cc ncticedakeciensedsaneas 


Waivers—statutory prohibition— Wage Sta- 
bilization Board members—while sec. 710 
(b) of Defense Production Act of 1950 
specifically authorized acceptance of serv- 
ices without compensation of Wage Sta- 


bilization Board members, subsequent 
enactment of sec. 112, title I, of Defense 
Production Act Amendments of 1952 


abolished Wage Stabilization Board and 
made specific provisions for appointment 
of Board members and for payment of com- 
pensation incident to such service, and 
therefore, said members legally may not 
waive compensation fixed by law for serv- 
ices performed as Board members 
Withholding: 
Employee indebtedness: 
Compensation overpayments—undecr 
compensation withholding provisions 
of act of Aug. 3, 1950, compensation 
overpayments due to errors in process- 
ing of salaries may not be recovered by 
deductions from employee debtors’ cur- 
rent pay without their consent until 
charge has been raised or credit dis 
allowed in account of accountable 
officer by General Accounting Office, 
however administrative efforts should 
be made to secure refunds of compen- 
sation overpayments from employces 
or to secure agreement to have amount 
of overpayments deducted from their 
current compensation 


General Accounting Office audit actions: 

Informal inquiry as basis for with- 
holding compensation: 

Act of Aug. 3, 1950, which provides 

for withholding of compensation 


275490 °—54——-10 
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Withholding—Continue’d 
Employee indebtedness—C ontinued 
General Accounting Office audit ac- 
tions—Continued 
Informal inquiry as basis for withhold- 
ing compensation— Continued 
from Govt. personnel for purposes 
of effecting reimbursement of in- 
debtedness to U. S., applies only 
when charge has been raised upon 
statement of account of certifying 
officer involved, and _ therefore, 
withholding of compensation as 
result of issuance of informal in- 
quiry by auditors of G. A. O. is 
premature and legally au- 
thorized 


not 


Under compensation withholding 
provisions of act of Aug. 3, 1950, 
compensation overpayments due 
to errors in processing of salaries 
may not be recovered by deduc- 
tions from employee debtors’ current 
pay without theirconsent untilcharge 
has been raised or credit disallowed 
in account of accountable officer 
by General Accounting Office, 
however administrative efforts 
should be made to secure refunds 
of compensation overpayments 
from employees or to secure their 
agreement to have amount of over- 
payments deducted from current 
compensation 


Group hospitalization, insurance pre- 
miums, etc.—contributions to pensions 
and welfare plans—Inland Waterways 
Corp. may not contract with National 
Maritime Union, without specific stat- 
utory authority, to contribute from cor- 
porate funds to National Maritime 
Union Rivers Pension and Welfare Plan; 
however, Corporation may fix compen- 
sation of employees to include amount 
sufficient to enable employees to con- 
tribute to plan, but corporation is pro- 
hibited by law from collecting such con- 
tributions for Union by pay roll deduc- 
tions 


Within-grade periodic advancements. 
Compensation, periodic 
vancements, 


within-grade 


| CONCESSIONS: 


Vending machines: 
Receipts: 
Disposition : 

Funds derived from installation and 
operation of vending machines on 
Govt-owned or controlled property 
are required to be deposited into 
Treasury of U. S. as miscellaneous 
receipts under provisions of sec. 
3617, R. S., and may not be used to 
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CONCESSIONS—Continued 
Vending machines—C ontinued 
Receipts—Continued 
Disposition—Continued 
finance employee recreation and 
welfare activities.................... 
Operation by blind persons: 

Blind persons who are granted per- 
mission to operate vending stands 
on Govt-owned or controlled 
property, under act of June 20, 
1936, and who, with administra- 
tive approval of agency concerned, 
operate vending machines as part 
of or in conjunction with operation 
of such stands, may retain pro- 
ceeds derived from machines, 
whether machines are situated 
adjacent to vending stands or 
located in some other part of 
tae, 


Where contractual arrangements for 
installment purchase, installation, 
and operation of vending ma- 
chines on Govt-owned or con- 
trolled property are made by em- 
ployee groups with administrative 
approval and with understanding 
that any funds received by such 
groups from operation of machines 
could be retained by employees for 
general welfare activities, G. A. O. 
will not object to continued use 
of such funds for employee general 
welfare activities pending enact- 
ment of clarifying legislation, even 
though legal authority of admin- 
istrative officials to agree to such 
arrangements is doubtful in view 
of miscellaneous receipt deposit 
requirements of sec. 3617, R. 8... 


CONGRESS: 


Committees—details to. See Details, Con- 
gressional committees. 


CONTRACTORS: 


Sale or transfer of business—contract as- 
signment prohibition—transfer of land 
which is mined for critical and strategic 
metals under Govt. exploration project 
contract is not required to be considered 
assignment of contract within prohibition 
of sec. 3737, R. S., if in interest of Govt., 
and transferee may be recognized as lawful 
successor in interest of contractor with 
right to payments under contract upon 
Govt.’s receipt of definite evidence of 
transfer together with agreement by trans- 
feree undertaking to perform contract and 
waiver from original contractor. Cf. 9 


CONTRACTS: 


Assignments—statutory prohibition—con- 
tractor’s sale or transfer of entire business— 
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transfer of land which is mined for critical 
and strategic metals under Govt. explora- 
tion project contract is not required to be 
considered assignment of contract within 
prohibition of sec. 3737, R. 8., if in interest 
of Govt., and transferee may be recognized 
as lawful successor in interest of contractor 
with right to payments under contract 
upon Govt.’s receipt of definite evidence of 
transfer together with agreement by trans- 
feree undertaking to perform contract 
and waiver from original contractor. Cf. 


Awards: 


Contractors in distressed labor areas— 
small business awards v. award to con- 
tractor in surplus labor area—in view of 
authority in sec. 302 (c) (1) of Federal 
Property and Adm. Services Act of 1949, 
as amended, to negotiate contracts with- 
out advertising when it is determined by 
Agency head to be necessary in public 
interest during period of national emer- 
gency, contract may be awarded to bid- 
der located in surplus labor area who was 
permitted to reduce his bid to that of 
lowest bidder—small business concern 
located outside such area—even though 
Defense Manpower Policy No. 4 issued 
to channel Govt. contracts into surplus 
labor areas was clarified to permit small 
business concerns outside such areas to 
be awarded contracts... ....__- pean 

Negotiation—small business concerns— 
small business awards v. award to con- 
tractor in surplus labor area—in view of 
authority in sec. 302 (c) (1) of Federal 
Property and Adm. Services Act of 1949, 
as amended, to negotiate contracts with- 
out advertising when it is determined by 
Agency head to be necessary in public 
interest during period of national emer- 
gency, contract may be a warded to bid- 
der located in surplus labor area who was 
permitted to reduce his bid to that of 
lowest bidder—small business concern 
located outside such area—even though 
Defense Manpower Policy No. 4 issued 
to channel Govt. contracts into surplus 
labor areas was clarified to permit small 
business concerns outside such areas to 
be awarded contracts 


Convict labor stipulation. See Contracts, 


labor stipulations, convict labor prohibition. 


Cost contracts: 


Legal fees as item of cost—under contract 
provision obligating Govt. to reimburse 
contractor for cost of property taxes and 
real property assessments, possessory 
interest tax assessed by State may be 
regarded as property tax and cost of 
attorney’s fees incurred by contractor 
in resisting and eliminating said tax, 
pursuant to supplement to contract pro- 
viding for reimbursement of cost of 
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CONTRACTS— Continued Page | CONTRACTS—Continued Page 
Cost contracts—Continued Damages—Continued 
eliminating such tax, may be reimbursed Liquidated—Continued 
Cs vcd cciewettbntesecsscbsace 155 damages provisions agreed to by 
Property taxes, assessments, etc.—litiga- ee 6? 
tion expenses incurred in resisting tax— Remission: 
under contract provision obligating Comptroller General’s authority: 
Govt. to reimburse contractor for cost Pecuniary loss suffered by con- 
of property taxes and real property as- tractor in completing performance 
sessments, possessory interest tax as- of his legal duty affords no basis 
sessed by State may be regarded as for relieving him of bargain he 
property tax and cost of attorney’s fees made or for waiving assessment of 
incurred by contractor in resisting and liquidated damages accrued 
eliminating said tax, pursuant to sup- against him, and neither fact that 
plement to contract providing for re- prolonged delay in performance 
imbursement of cost of eliminating resulted in accrual of damages 
such tax, may be reimbursed to con- equal to substantial percentage 
ii eA iintbtadbmactnbddindetbiabnddivke 155 of contract price nor fact that 
Cost-plus: Govt. suffered no perceptible loss 
Government's direct liability to subcon- in consequence of delay justifies 
tractors, vendors, ete. See Contracts, waiver of liquidated damages 
cost-plus, privity. provisions agreed to by contracting 
Privity—subcontractors, suppliers, etc., Ic ccccnncaveenambeteties = 67 
and Government—subcontractor’s agree- Sec. 10 (a) of act of Sept. 5, 1950, 
ment to furnish supplies or services to which authorizes Comptroller 
prime contractors of Govt. does not General to remit liquidated dam- 
result in such privity of contract as is ages assessed against Govt. con- 
necessary to support claim by subcon- tractor in such amounts as in his 
tractor directly against Govt., and there- discretion “may be just and 
fore, attorney who successfully defended equitable,” contemplates exercise 
overtime compensation suit brought by of conferred power only in cases 
employees against cost-plus-a-fixed-fee where claim for relief is supported 
contractor is not entitled to direct pay- by strong equities in contractor’s 
ment from Govt. for his services, even favor, and therefore, there is no 
though Govt. authorized contractor to basis for remission of liquidated 
employ legal counsel and corresponded damages assessed against con- 
with attorney during proceedings.--....- 174 tractor whose delay in completing 
Damages: contract work was attributable to 
Delays—Governmeant activities, priorities, to his failure to prosecute work 
etc.—relief under Defense Production with proper and reasonable dili- 
Act of 1950—act of June 30, 1952, which I re Tain cskcetae tensile Danis 67 
amended liquidated damage relief Conditions for equitable relief—sec. 10 
provision of sec. 707 of Defense Produc- (a) of act of Sept. 5, 1950, which 
tion Act of 1950, by granting relief to authorizes Comptroller General to 
contractors whose delay or default in remit liquidated damages assessed 
performance of contract was due to against Govt. contractor in such 
suppliers’, subcontractors’, or other amounts as in his discretion “may 
persons’ compliance with NPA orders, be just and equitable,’’ contemplates 
is not retroactive or applicable to cases exercise of conferred power only in 
involving delays due to compliance cases where claim for relief is sup- 
with NPA orders by persons other than ported by strong equities in con- 
contractor prior to June 30, 1952. ..-..-.- 497 tractor’s favor, and therefore, there 
Liquidated: is no basis for remission of liquidated 
Actual damage proof unnecessary— damages assessed against contractor 
pecuniary loss suffered by contractor whose delay in completing contract 
in completing performance of his work was attributable to his failure 
legal duty affords no basis for relieving to prosecute work with proper and 
hin of bargain he made or for waiving reasonable diligence _............... 67 
assessment of liquidated damages Default—excess costs—purchases else where, 
accrued against him, and neither fact replacement contracts, etc.—inclusion of 
that prolonged delay in performance prompt payment discounts—amount of 
resulted in accrual of damages equal excess costs incurred by Govt. under re- 
to substantial percentage of contract placement contracts awarded to various 
price nor fact that Govt. suffered no firms as result of default of contract con- 
perceptible loss in consequence of taining prompt payment discount clause 


delay justifies waiver of liquidated is difference between aggregate amount of 
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CONTRACTS— Continued 


various replacement contracts and original 

contract price less discount. 4 Comp. 

Gen. 807, overruled in part............... 

Deliveries: 

Delays—damages assessments. See Con- 
tracts, damages. 

F. O. B. deliveries—adjustment for addi- 
tional transportation costs—contractor 
whose contract for furnishing supplies 
“for delivery, f. o. b. Common Carrier 
Contractor’s Plant” provided for de- 
livery at nearest rail facility if rail ship- 
ment was specified and who at direction 
of Govt. delivered supplies from plant 
site where only common carrier trucks 
are available to nearest railhead ten 
miles distant, is entitled to have contract 
price adjusted pursuant to “Changes 
Clause” of contract to cover expenses 
incurred in delivering supplies to cars 
over cost of loading on common carrier 
iin iinnacdeebedentahbsiindtinipinenwe 

Discounts—trefunds of erroneous deduc- 
tions—administrative refund authority— 
Cire. Letter B-112907, Nov. 24, 1952... ... 

Disputes—arbitration—there is no general 
authority for establishing of board of arbi- 
tration to determine rights of U. 8. in ab- 
sence of specific statutory authority, and 
therefore Govt. contracting officer has no 
authority to settle and adjust disputes 
arising out of contract by any form of sub- 
mission to arbitration..................... 

Excess costs. See Contracts, default, ercess 
costs. 

Foreign products. See Purchases, foreign 
products, 

Freight charges—contract price adjustment 
for additional transportation costs—con- 
tractor whose contract for furnishing sup- 
plies** for delivery, f. 0. b. Common Carrier 
Contractor’s Plant” provided for delivery 
at nearest rail facility if rail shipment was 
specified and who at direction of Govt. 
delivered supplies from plant site where 
only common carrier trucks are available 
to nearest railhead ten miles distant, is 
entitled to have contract price adjusted 
pursuant to** Changes Clause” of contract 
to cover expenses incurred in delivering 
supplies to cars over cost of loading on 
common carrier trucks...............-.... 

Labor stipulations—convict labor prohibi- 
tion—services, repair of equipment, etc.— 
while E. O. No. 325A does not prohibit 
procurement by Federal Govt. or by its 
contractors, subcontractors, or brokers of 
finished goods which have been made by 
convicts, order does preclude entering 
into contracts involving employment of 
prison labor in their performance whether 
contractor be individual, corporation, or 
State instrumentality, and therefore, con- 
tract may not be entered into with State 
correctional institution for repair of auto- 
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motive vehicles, typewriters, clothing, 
shoes, or other Army equipment........ 
Negotiated awards. See Contracts, awards, 
negotiation. 
Personal services. See Personal Services. 
Price: 

Adjustment—absence of contract provi- 
sions—prices fixed in executed bread 
contract with Dept. of Army may not 
be increased because of raising by Office 
of Price Adm. of established maximum 
prices for bread, in absence of provisions 
in contract contemplating such increase - 

Just and correct price certificate—cover- 
age—approved general certificate “I 
certify that above bill is correct and just 
and that payment therefor has not been 
received,” which appears on invoice 
certifies to correctness of all facts 
upon which invoice depends, including 
contract or purchase order requirements, 
and therefore, contract provision that 
rates or charges for automotive services 
and parts shall not exceed those charged 
general public does not require addi- 
tional certificate to that effect.......... 

Price-fixing orders—ceiling price changes— 
contract price adjustment—prices fixed in 
executed bread contract with Dept. of 

Army may not be increased because of 

raising by Office of Price Adm. of estab- 

lished maximum prices for bread, in ab- 
sence of provisions in contract contem- 
plating such increase ..................... 
Privity—Government employee’s contractor 
and Government—contract for shipment of 
household effects—transfer and storage 
company that contracts with Govt. em- 
ployee for packing and shipping of house- 
hold effects in connection with change in 
employee’s headquarters does not have 
direct claim against Govt. for amount due 
under contract—there being no privity of 
contract between Govt. and company— 
and employee may not be reimbursed for 
any charges for shipment prior to time he 
has paid such charges..................... 
Specifications—trestrictive—w here invitation 
for bids contains specifications which when 
compared with specifications of one bid- 
der’s products impels conclusion that if 
not written around product were drawn 
from its known characteristics and features 
so as to preclude other companies from 
submitting responsive bids, invitation for 
bids should be readvertised under specifi- 
cations which will permit other bidders 
sufficient latitude to meet minimum, not 
maximum, requirements of procurement 


Bid evaluation factors—prices to public for 
transcripts, cash bonus offers, etc.— 
in evaluation of bids covering steno- 
graphic reporting of hearings belore 
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CONTRACTS— Continued 


Stenographic reporting—Continued 
Govt. agency there are for consideration 
offers of bonus payments to Govt. price 
to be charged other Govt. agencies and 
price to be charged general public, and 
therefore, bid may be rejected if it is 
administratively determined that sale 
price of transcripts to public is so exces- 
sive as to adversely affect public interest. 
13 Comp. Gen. 447, distinguished....... 
Private contract v. Government person- 
nel—secretarial, typing, etc., services— 
contract for stenographic reporting serv- 
ices which in fact is contract for steno- 
graphic and typing work to be performed 
under Govt. supervision and which was 
entered into for purpose of overcoming 
difficulties occasioned by shortage of 
funds and personnel is contract for per- 
formance of personal services which are 
required to be performed by Govt. per- 
sonnel, and therefore, payment may not 
be made for personal services performed 
under said contract.............-.-<-.- io 


CORPORATIONS: 


Government: 
Property declared surplus: 
Tax liability: 

Authority vested in Govt-owned cor- 
porations under RFC Act to pay 
local taxes on real property is con- 
tingent upon corporations holding 
legal title and having full control 
and dominion over property, so that 
property transferred to Bur. of 
Mines by Govt-owned corporation 
after it was declared excess under 
Federal Property and Adm. Serv- 
ices Act of 1949, as amended, be- 
comes by operation of law property 
held by and for use of U. S., and 
therefore, appropriations of Bur. of 
Mines are not available for payment 
of local taxes, even though barren 
legal title to property remained in 
ii emnctnaticsaeteibnens 

Date Govt. corporation declares its 
taxable real property excess to its 
needs, pursuant to Federal Property 
and Administrative Services Act of 
1949, as amended, is date property 
becomes immune to state and local 
taxation as property held by and for 
use of U. 8. as distinguished from 
corporate ownership, even though 
corporation continues to hold barren 
legal title and physical custody oi 
property pending its disposition... 

Private corporations seized by Government— 
Government agency status—term “any 
corporation” as used in double compensa- 
tion restriction provisions of sec. 212 of 
act of June 30, 1932, as amended, contem- 
plates corporations which properly may 
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be regarded as instrumentalities of U. S. 
and does not embrace wholly private cor- 
porations which have been seized by Govt. 
under Trading With the Enemy Act of 
1917, as amended, and therefore, said sec. 
212 is not applicable to retired Army officer 
who accepts position with corporation 
which has been seized and is being oper- 
ated by U. S. under Trading With the 
Enemy Act of 1917, as amended, at salary 
in excess of $3,000 per annum 


COURTS: 


Jurors—fees—jury commissioners—the $250 
per annum limitation on compensation 
of Dist. of Col. jury commissioners which 
was included in various fiscal year appro- 
priations providing for fees of jurors but 
which was omitted from appropriation, 
**Fees of jurors” in Judiciary Appro. Act 
of 1952, must be considered as temporary 
legislation having no force or effect after 
expiration of fiscal year for which appro- 
priation was made, and therefore, jury 
commissioners’ fees in excess of $250 limita- 
tion may be paid from 1952 appropriation, 
even though limitation is carried in cur- 
rent edition of Code of Dist. of Col_...... 


DECEDENTS’ ESTATES: 


Checks—claims procedure—Gen. Regs. 

104—Rev., Supp. 1—Rev., Oct. 23, 1952... 

Pay: 

Additional— Korean combat pay claims— 
claims by members or former members 
of uniformed services for combat pay 
for Korean service on and after June 1, 
1950, under retroactive provisions of 
Combat Duty Pay Act of 1952, may be 
processed and paid by services concerned 
subject to audit by Div. of Audits, 
G. A. O.; however, claims for combat 
pay submitted by legal representatives 
or heirs of deceased and incompetent 
persons should be forwarded to Claims 
Div. of G. A. O. for settlement_......-- 

General Accounting Office claim settle- 
ment jurisdiction—Korean combat pay 
claims—claims by members or former 
members of uniformed services for com 
bat pay for Korean service on and after 
June 1, 1950, under retroactive provisions 
of Combat Duty Pay Act of 1952, may 
be processed and paid by services con- 
cerned subject to audit by Div. of 
Audits, G. A. O.; however, claims for 
combat pay submitted by legal repre- 
sentatives or heirs of deceased and in- 
competent persons should be forwarded 
to Claims Div. of G. A. O. for settlement. 


DEPARTMENTS AND ESTABLISH- 


MENTS: 
Services bet ween: 
Fees for copies of documents and other 
services of Patent Office—while 35 
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MENTS—Continued 


Services bet ween—Continued 
U. 8. Code 41 authorizes and directs 
Patent Office to charge and collect fees 
for furnishing copies of documents, 
recording and other services, it does not 
authorize or require collection of such 
fees from agencies of Federal Govt.; 
neither may Patent Office be reim- 
bursed by agencies for such services 
under sec. 601 of Economy Act of 1932, 
as amended, which contemplates reim- 
bursement only for services that are 
normal function of both procuring and 
CE CE nctnctccécncedicninn 
Loyalty investigations by Civil Service 
Commission—pay ment basis—under act 
of Apr. 5, 1952, which places in Civil 
Service Com. responsibility for making 
security investigations in connection 
with employment of Federal personnel, 
and act of June 5, 1952, which establishes 
revolving fund to be reimbursed for 
expenses of such investigations from 
available funds of Govt. agencies, Com- 
mission may obtain advance of funds 
from agency for which investigation 
services are to be rendered in order to 
provide necessary cash to operate 


Payments—accounting, etc., procedure— 
while sec. 601 of Economy Act of 1932 
and other legislation which authorize 
procurement at cost of supplies and 
services between Gov't. agencies do not 
require or contemplate that requisition- 
ing agency make audit of costs of such 
services to determine correctness of 
charges, agency may contract for inter- 
agency services and pay charges for 
such services at rates established by 
servicing agency, provided they are 
reported to be based upon cost of rendi- 
tion and do not appear to be excessive. 

Security Hearing Board members—pay- 
ment basis—under act of Aug. 26, 1950, 
as implemented by E. O. No. 10450 of 
Apr. 27, 1952, which requires all depart- 
ments and agencies to furnish employees 
to serve as members of security hearing 
boards, cost of furnishing services of 
such members is necessary expense of 
furnishing agencies and chargeable to 
applicable appropriations of those 
agencies, even though employees serve 
on boards of other agencies. -_........... 

Status of Government seized private corpora- 
tions—term ‘‘any corporation” as used in 
double compensation restriction provisions 
of sec. 212 of act of June 30, 1932, as 
amended, contemplates corporations 
which properly may be regarded as instru- 
mentalities of U. 8. and does not embrace 
wholly private corporations which have 
been seized by Govt. under Trading With 
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DISBURSING 
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MENTS—Continued 


the Enemy Act of 1917, as amended, and 
therefore, said sec. 212 is not applicable to 
retired Army officer who accepts position 
with corporation which has been seized 
and is being operated by U. S. under 
Trading With the Enemy Act of 1917, as 
amended, at salary in excess of $3,000 per 


DESERTION: 


Expenses of apprehension and delivery of 
deserters—Federal and State law enforce- 
ment agencies— Federal! and State law en- 
forcement agencies which apprehend and 
return deserters from uniformed services 
may be reimbursed actual expenses prop- 
erly incurred from appropriated funds for 
service to which member is attached; how- 
ever, rewards may not be made to said 
agencies for apprehension and return of 
deserters from uniformed services. Cf. 25 
C. D. 499; see 4 O. G. 687. 


DETAILS: 


Congressional committees—compensation of 
employees hired solely for detailing pur- 
poses—appropriation availability—in ab- 
sence of statutory authority therefor, ap- 
propriated funds of Govt. agency may not 
be used to pay salaries of employees ap- 
pointed for sole purpose of detailing their 
services to Congressional committee. See 


OFFICERS 
AND AGENTS: 


Accounts: 

Audit, Reconciliation and adjustments— 
small differences—Acctg. Sys. Memo 
SS a 

Disbursements and credits—Acctg. Sys. 
Memo. 15, Supp. 2, June 30, 1953_...... 

Relief—wartime losses of Army, Navy, and 

Air Force—statutory limitation period— 

authority granted Comptroller General, 

by act of July 26, 1947, to relieve disbursing 
and certifying officers of War and Navy 

Dept. from accountability or responsi- 

bility for losses occurring between Sept. 8, 

1939, and July 1, 1946, and to allow credit 

for payments made in good faith during 

such period notwithstanding failure to 
comply with existing law or regulations, is 
restricted to erroneous payments made on 
or prior to July 1, 1946, and, in absence of 
enabling legislation, may not be extended 
to include erroneous payments made sub- 
sequent to July 1, 1946, even though such 
payments may have occurred as direct 
result of errors committed prior to July 1, 


DISCHARGES AND DISMISSALS: 


See, also, Compensation, discharges and dis- 
missals. 
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DISTRICT OF COLUMBIA: 


Hospitals: 
Private hospitals: 
Federal aid: 
Private and public fund matching re- 
quirement: 

Sec. 1 (c) of act of Oct. 25, 1951, which 
authorizes Federal grants to pri- 
vate agencies in Dist. of Col. for 
construction and equipment of 
hospital facilities on condition that 
established hospitals obligate 
themselves to pay fifty per centum 
of cost of such projects may not be 
applied retroactively so as to au- 
thorize cost of hospital improve- 
ments completed under contracts 
entered into prior to effective date 
of 1951 act to be considered as 
meeting any part of percentage 
contribution requirement of 1951 


Under sec. 1 (c) of act of Oct. 25, 

1951, which authorizes Federal aid 

for private hospital construction 

and improvement in Dist. of Col., 

and requires that existing hospi- 

tals obligate themselves to pay at 

least fifty per centum of cost of 

any project for which aid is 
granted, private funds which have 

already been used to match Govt. 
contributions for hospital im- 
provements under other acts may 

not be used again to match funds 
requested under said 1951 act_.... 

Under Hospital Center Act which 
authorizes Federal grants for pri- 

vate hospital construction and im- 
provement in Dist. of Col. pro 

vided such grants are matched by 

private funds, neither any part of 

funds granted hospital nor any 

part of private funds put up to 

match such grant may be used to 

match funds to be granted for 
hospital improvement under any 

other laws, even though Dist. of 

Col. is required under act to repay 

Federal Govt. one half of grant__.. 

Leases, concessions, rental agreements, 
etc.—renting of idle, surplus, or unneeded 
property—replacement of needed market 
facilities with new structure—Act of Dec. 
20, 1944, which authorizes Commissioners 
of Dist. of Col. to rent any Dist. of Col. 
property which is no longer needed for 
purpose for which it was acquired, contem- 
plates leasing of municipal property which 
would otherwise stand idle and does not 
authorize execution of lease for purpose of 
replacing existing needed market facilities 
with new structure combining market and 


buildings or facilities—statutory limita- 
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tions— Dist. of Col. Motor Vehicle Facility 
Act of 1942, as amended, which authorizes 
Commissioners of Dist. of Col. to acquire, 
create and operate public off-street park- 
ing facilities, contemplates construction or 
leasing of buildings or facilities limited to 
purposes incidental to parking of vehicles 
and does not authorize execution of lease 
involving construction of both market and 
TE ik cnecctbscudasdsbavacdce 
Reorganization: 
Transfer of personnel, functions, property, 
etc.: 

Funds provided by Dist. of Col. Appro. 
Act, 1953, may be transferred from ap- 
propriations of District agencies listed 
in sec. 1 of Reorganization Plan No. 
5 to new Dept. of General Adm. to 
extent, as determined by Board of 
Commissioners, that functions hereto- 
fore exercised by such agencies are 
transferred to that Dept.; however, 
there is no authority for transfer to 
said Dept. of personnel, property, or 
funds of agencies not listed in sec. 1 
or of Board of Tax Appeals........... 

Personnel for which appropriations have 
been made for Dist. of Col. agencies 
listed in sec. 1 of Reorganization Plan 
No. 5 may be transferred to new Dept. 
of General Adm. to extent that func- 
tions theretofore performed by such 
personnel are transferred to that Dept. 

Transfer of functions of Dist. of Col. 
agencies listed in sec. 1 of Reorganiza- 
tion Plan No. 5 to Board of Commis- 
sioners authorizes Board to transfer 
those functions and related personnel, 
property, and funds to existing agencies 
including newly created agencies; how- 
ever, if some part or all of functions of 
existing agency are entirely abolished 
and are not assumed by any new office 
corresponding proportionate part of 
funds of such agency can no longer be 
used for purposes for which originally 
appropriated and their use for any 
other purpose is prohibited by sec. 4 
(4) of Reorganization Act of 1949..... 

School teachers: 
Compensation: 

Computation of increase authorized by 
act of October 25, 1951—those teachers 
in public school system of Dist. of 
Col. who received promotions between 
July 1, 1947, and Oct. 24, 1951, in ac- 
cordance with provisions of Dist. of 
Col. Teachers’ Salary Act of 1947, as 
amended, that were invalidated by 
retroactive effective date of act of Oct. 
24, 1951, may retain compensation for 
services rendered in such promoted 
status prior to Oct. 24, 1951, however, 
any excess compensation received con- 


trary to provisions of 1951 act for serv- 
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Schoo! teachers—C ontinued 
Compensation—Continued 
ices rendered subsequent to Oct. 24, 
1951, should be refunded__............ 
Statutory invalidation of promotions— 
those teachers in public school system 
of Dist. of Col. who received promo- 
tions between July 1, 1947, and Oct. 
24, 1951, in accordance with provisions 
of Dist. of Col. Teachers’ Salary Act 
of 1947, as amended, that were invali- 
dated by retroactive effective date of 
act of Oct. 24, 1951, may retain com- 
pensation for services rendered in such 
promoted status prior to Oct. 24, 1951, 
however, any excess compensation re- 
ceived contrary to provisions of 1951 
act for services rendered subsequent to 
Oct. 24, 1951, should be refunded 
Schools: 


Receipts from athletic events—contests 
sponsored by private parties—disposition 
of receipts—inasmuch as Dist. of Col. 
Public School's share of proceeds from 
football game in which it participated 
was derived from post season game spon- 
sored by private parties rather than re- 
ceipts from regular school athletic pro- 
grams, provisions in act of Aug. 3, 1951, 
that collections from school athletic con- 
tests be deposited in Treasury of U. 8S. 
to credit of Dist. of Col., are not for ap- 
plication to receipts from post season 
game, and therefore, such receipts may 
be treated as gift to be disbursed by 
sponsors for benefit of school upon au- 
thorization by school authorities_....... 

Teachers. See District of Columbia, school 
teachers. 


ELECTRICITY: 


Rates—increases—city franchise tax—city 
franchise tax assessed against public 
utility company which public utilities 
commission determined to be operating 
expense and which company was per- 
mitted to recover by including tax as 
separate item on invoices to customers 
may be considered as increase in rates 
authorized by commission, and therefore 
properly chargeable to Govt. under utility 
service contract 


EXCHANGE: 


Foreign—collections of items suspended or 
disallowed—exchange rate to be used— 
payee, who has received overpayment for 
U. 8. obligation which was required by 
statute to be paid in foreign currency from 
appropriation containing foreign currency, 
is required to refund same number and 
kind of foreign currency units as were 
erroneously paid out or dollar equivalent, 
whether foreign currency has appreciated 
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EXCHANGE—Continued 


or depreciated in relation to dollar in inter- 
val between overpayment and refund 


FEES: 


Jurors, jury commissioners, etc. 
jurors, fees. 
Membership—employee membership in as- 
sociations, etc.—appropriation availability — 
in view of inhibition in sec. 8 of act of June 
26, 1912, against payment of membership 
fees of officers and employees in societies 
and associations from appropriated funds, 
annual membership fees of employees of 
New York Ord. Dist. in Society for Ad- 
vancement of Management, primary pur- 
pose of which is to increase and bring up 
to date knowledge of personnel involved 
with respect to problems encountered in 
course of their employment, may not be 
paid from appropriated funds. 19 Comp. 
Gen. 937 and 24 Comp. Gen. 814, dis- 
tinguished. 
Parking: 
Government vehicles—employee who, pur- 
suant to competent orders, traveled 
in Govt. automobile on actual expense 
basis from his duty station to another 
city to attend all-day flood control 
conference being held in business dis 
trict where on-street meter parking 
is restricted to one hour may be reim- 
bursed sum expended for parking Govt. 
automobile on privately operated park- 


See Courts, 


Privately owned vehicles—travel in 
vicinity of official station—employees 
who receive reimbursement on mileage 
basis for use of personally owned cars 
for official travel assume all expense of 
operating cars, including parking fees, 
repairs, etc., and therefore, employees 
who perform official travel in vicinity 
of official station and who report to 
and work portion of each day at such 
Station may not be reimbursed for 
daily cost of parking at privately 
owned parking lots at official station... 

Patents. See Patents, fees. 
Toll charges. See Tolls. 


FORMS: 


Accounting: 
Appropriations, funds, etc.—withdrawal 
and credits—revised procedure—Acctg. 
Sys. Memo. 9—Second Rev., Supp. 5 
OES eee 
Schedule of canceled checks—Gen. Regs. 
87, Supp. 3, May 15, 1953. 


FUNDS: 


iImprest—availability—C. O. D. purchases— 
inasmuch as supplies purchased on 


C. O. D. mail basis are received simulta- 
neously with payment, use of imprest or 
petty cash funds for payment of C. O. D. 
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FUNDS—Continued 


mail charges—$25 or less—at time of re- 
ceipt of parcels and prior to examination 
of contents need not be regarded as viola- 
tion of advance payment prohibition 
in sec. 3648 R. §&., notwithstanding 
liabilities and restrictions placed on ad- 
dressee of C. O. D. mail by Postal Regs. 
provided purchases are made pursuant to 

Joint Regs., for Small Purchases Utilizing 

Imprest Funds which permit use of 

C. O. D. procurements. .............. seco 

Petty cash. See Funds, imprest. 
Revolving: 

Civil Service Commission—loyalty in- 
vestigations for Government agencies— 
advance payments, reimbursements, 
ete.—under act of Apr. 5, 1952, which 
places in Civil Service Com. responsibil- 
ity for making security investigations in 
connection with employment of Federal 
personnel, and act of June 5, 1952, which 
establishes revolving fund to be reim- 
bursed for expenses of such investiga- 
tions from available funds oi Govt. 
agencies, Commission may obtain ad- 
vance of funds from agency for which 
investigation services are to be rendered 
in order to provide necessary cash to 
CEES BUI rien donde insacdecsice 

Working capital funds. See Appropria- 
tions, working capital funds. 

Special—lapsed—disposition of balances— 

Acctg. Sys. Memo. 26, Apr. 30, 1953.__-.-- 

Trust—unclaimed moneys—<Acctg. Sys. 


Memo. 28, June 26, 1953........-......... 
Working: 
Services between departments and es- 
tablishments: 


Leaves of absence compensation equiv- 
alent payments: 

Under sec. 601 of Economy Act of 1932, 
which authorizes furnishing of serv- 
ices by one Govt. agency for another, 
accrual of annual leave is for con- 
sideration in adjustment of cost for 
interdepartmental or interagency 
services, and therefore, annual! leave 
accrued by employees while on 
Working Fund payroll may be 
charged to Working Fund---.-....-.-- 

Leave accrued prior to working fund 

assignment: 

Annual leave accrued by employee 
prior to assignment or transfer to 
Working Fund payroll of agency 
bears no relation to service to be 
performed while on that payroll, 
so that upon separation of em- 
ployee from service at conclusion of 
said assignment Working Fund 
may not be charged with em 
ployee’s prior accrued leave.....-- 

Annual! leave accrued by employee 
prior to assignment to Working 
Fund pay roll of agency may not 
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FUNDS-—Continued Page 
Working—Continued 
Services between departments and es- 
tablishments— Continued 
Leaves of absence compensation equiv- 
alent payments— Continued 
Leave accrued prior to working fund 
assignment— Continued 
be charged to Working Fund and 
upon spearation of employee from 
service only that portion of 
terminal leave accrued while on 
Working Fund pay roll is charge- 
able to Working Fund, and prior 
accrued leave is chargeable to ap- 
propriation of agency from which 
paid prior to assignment to Work- 
ing Fund pay roll..............- 521 


Annual leave accrued by employee 
prior to transfer from one agency 
to another for sole purpose of per- 
forming work financed by Working 
Fund may not be charged, upen 
separation from service at con 
clusion of such assignment to 
Working Fund but must he 
charged to appropriation of agency 
to which employee was transferred 
and from which employees doing 
comparable work are paid_-.----- 

GENERAL ACCOUNTING OFFICE: 
Accounting improvements— management 
accounting—Circ. Letter B-84260, Aug. 15, 
hoch biandadicdiiccehaeiecnibadiions std 
Accounting principles memoranda— Account- 
ing systems—establishment—standards 
and general guide—Acctg. Principles 
OE SS eee 
Accounting Systems Memoranda: 
Accounts—depositary—statement of De- 
positary Account and Report of checks 
Drawn—disbursing station basis re- 
porting—Acctg. Sys. Memo. 27, June 30, 


Appropriations, funds, etc.: 
Adjustments—revised procedure— Acctg. 
Sys. Memo. 9—Second Rev., Supp. 
5—Rev., Mar. 17, 1953.........------- 
Transfers—revised procedure—Acctg. 
Sys. Memo. 9—Second Rev., Supp. 
ee 
Withdrawals and credits—revised pro- 
cedure—Acctg. Sys. Memo. 9—Second 
Rev. Supp. 5, Rev., Mar. 17, 1953 - - - 


Disbursement procedure—Acctg. Sys. 
Memo. 15, Supp. 2, June 30, 1953..---- 
Funds: 


Lapsed—disposition of balances—Acct¢. 
Sys. Memo. 26, Apr. 30, 1953.....-.--- 
Trust—unclaimed moneys—Acctg. Sys. 
Memo. 28, June 26, 1953.........----. 
General Supply Fund reimbursement— 
billing procedure—Acctg. Sys. Memo. 
9—Second Rev. Supp. 7, May 19, 1953.. 
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GENERAL ACCOUNTING OF- Page 
FICE—Continued 
Accounting Systems Memoranda—C on. 
Revised, amended or rescinded: 


Acctg. Sys. Memo. 4—Rev., Mar. 30, 
1951, rescinded; Acctg. Sys. Memo. 
@—Second Rev., Supp. 1, Dec. 21, 
ON 

Acctg. Sys. Memo. 9—Second Rev., 
Dec. 11, 1950, revised in part; Acctg. 
Sys. Memo. 9—Second Rev., Supp. 2, 
April 14, 1952, rescinded. ............. 

Acctg. Sys. Memo. 9—Second Rev., 
Supp. 5, Mar. 21, 1952, rescinded - . ._. 

Acctg. Sys. Memo. 15, Apr. 16, 1951, 


EE, contumemieeneene — 
Acctg. Sys. Memo. 22, June 10, 1952, 
I ciniitiinnntnisniiiienaniennn 
Acctg. Sys. Memo. 23, June 16, 1952, 
I intinntctnemiemcoece 
Acctg. Sys. Memo. 24, June 16, 1952, 
IIE, sencadeppempeuninpenneens 
Settlements—disbursing officers’ ac- 


counts—checking account adjustment 
procedure—small differences—Acct¢. 


Sys. Memo. 25, Oct. 31, 1952............ 
Audit: 


Access to books, records, etc. : 


Contractors, subcontractors, etc.: 
Atomic Energy Commission con- 


tracts: 

Appropriations made in Independ- 
ent Offices Appro. Act of 1953 
for A. E. C. are not available 
for payments under contracts 
negotiated without advertising 
which contain formula for reim- 
bursement of overhead expenses 
that precludes audit by General 
Accounting Office of any trans- 
actions under such contracts...... 

Requirement in Independent Offices 
Appro. Act of 1953, that all A. E. 
C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to 
examine pertinent records of con- 
tractors and subcontractors, spe- 
cifically refers to contracts there- 
after negotiated and shall not be 
given retroactive effect to prior 
transactions under contract or to 
previously executed subcontracts. 

Requirement in Independent Offices 
Appro. Act of 1953, that all A. E. 
C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to 
examine pertinent records of con- 
tractors and subcontractors, ap- 
plies to all contracts and subcon- 
tracts which may require expen- 
diture of public funds, either di- 
rectly or as direct consequence of 
contracts, and therefore, provision 
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tracts—Continued 
should be included in leases of 
Govt. owned housing or commer- 
cial facilities at Govt. installations. 


“Subcontract” as that term is used 


in Independent Offices Appro. 
Act of 1953, in connection with re- 
quirement that A. E. C. contracts 
negotiated without advertisting 
contain provision that Comp. 
Gen. shall have right to examine 
all pertinent records of contractors 
or subcontractors, may be con- 
strued as meaning any purchase 
order or agreement to perform all 
or any part of work or to make or 
furnish any materials required for 
performance of contract with U. 8. 
and includes subcontracts which 
are let after competitive bidding -. 
Term “subcontract” as used in In- 
dependent Offices Appro. Act of 
1953, in connection with require- 
ment that A. E. C. contracts ne- 
gotiated without advertising con- 
tain provision that Comp. Gen. 
shall have right to examine all 
pertinent records of contractor or 
any of his subcontractors, refers to 
subcontractors having immediate 
contractual relationship to prime 
contractor and not to subsequent 
tiers of sub-subcontractors_....... 
Term “subcontract” as used in In- 
dependent Offices Appro. Act of 
1953, in connection with require- 
ment that A. E. C. contracts ne- 
gotiated without advertising con- 
tain provision that Comp. Gen. 
shall have right to examine all per- 
tinent records of contractors or 
subcontractors, includes purchase 
orders for standard commercial 
off-the-shelf items required in per- 
formance of prime contract how- 
ever, purchase orders under $1,000 
and subcontracts and purchase 
orders for public utility service at 
rates established for uniform ap- 
plicability to general public may 
be excluded, also there may be 
excluded contracts and purchase 
orders which prime contractor en- 
ters into for general inventory 
items not specifically identifiable 
with work under prime contract __ 
Under Independent Offices Appro. 
Act of 1953, which requires that 
all A. E. ©. contracts negotiated 
without advertising provide that 


GENERAL ACCOUNTING OF- Page 
FICE—Continued 
Audit—Continued 
Access to books, records, ete.—Continued 
Contractors, subcontractors. ete.—Con. 
Atomic Energy Commission con- 











INDEX DIGEST 709 


GENERAL ACCOUNTING OF- Pagse|GENERAL ACCOUNTING OF- Page 


Comp. Gen. shall have access to 


FICE—Continued FICE—Continued 
| Audit—Continued Debt collection matters—Continued 
Access to books, records, ete.—Continued Assisting accountable officers in recovery 
Contractors, subcontractors, ete.,— Con. of erroneous payments: 
Atomic Energy Commission con- Informa! inquiry as basis for withholding 
tracts—Continued compensation: 


and right to examine pertinent 
records of contractors and sub- 
contractors for period of three 
years after final payment, provi- 
sion may be included in contracts, 
which Commission determines 
would be unduly burdensome on 
subcontractors if retention period 
were measured by date of final 
payment under prime contract, 
for retention of subcontractor’s 


Act of Aug. 3, 1950, which provides for 
withholding of compensation from 
Govt. personnel for purposes of 
effecting reimbursement of indebt- 
edness to U. S., applies only when 
charge has been raised upon state- 
ment of account of certifying officer 
involved, and therefore, withholding 
of compensation as result of issuance 
of informal inquiry by auditors of 
G. A. O. is premature and not legally 


iitateneactandtnandnddtinesss 101 
records for three years after final Under compensation withholding pro- 
payment under subcontracts - - ... 277 visions of act of Aug. 3, 1950, com 

Checks—cancellation—revised procedure— pensation overpayments due to 
Acetg. Sys. Memo. 24, Supp. 1, July 9, errors in processing of salaries may 
ts taiteeetatinietnitinssnetenstinacek ees 643 not be recovered by deductions from 

Comptroller General: employee debtors’ current pay with- 
Relief of Army, Navy, and Air Force cer- out their consent until charge has 

tifying and disbursing officers—Statu- been raised or credit disallowed in 
tory limitation period—authority account of accountable officer by 
granted Comptroller General, by act of General Accounting Office, however 
July 26, 1947, to relieve disbursing and administrative efforts should be 
certifying officers of War and Navy made to secure refunds of compensa- 
Dept. from accountability or responsi- tion overpayments from employees 
bility for losses occurring between Sept. or to secure their agreement to have 
8, 1939, and July 1, 1946, and to allow amount of overpayments deducted 
credit for payments made in good faith fromm current compensation. ........ 499 
during such period notwithstanding fail- Government employee debtors—compen- 
ure to comply with existing law or regu- sation overpayments—under compensa- 
lations, ts restricted to erroneous pay- tion withholding provisions of act of 
ments made on or prior to July 1, 1946, Aug. 3, 1950, compensation overpay- 
and, in absence of enabling legislation, ments a = errors in processing of 
may not be extended to include errone- salaries may not be recovered by deduc- 
ous payments made subsequent to July tions from employee debtors’ current 
1, 1946, even though such payments may pay without their consent until charge 
have occurred as direct result of errors has been raised or credit disallowed in 
committed prior to July 1, 1946.......... 13 account of accountable officer by General 
Remission of liquidated damages—scope Accounting Office, however administra- 
of authority—Sec. 10 (a) of act of Sept. 5, tive efforts should be made to secure 
1950, which authorizes Comptroller Gen- refunds of compensation overpayments 
eral to remit liquidated damages as- from employees or to secure their agree- 
sessed against Govt. conteocter in such ment to have amount of overpayments 
amounts as in hip Gisretion “may be deducted from current compensation... 49 
just and equitable,” contemplates exer- Decisio fective 4 ote om 
cise of conferred power only in cases os a 
a : struction—original construction—decision 
where claim for relief is supported by a 
ae A of Comptroller General, B-107070, 31 
strong equities in contractor’s favor, and : 
~ Comp. Gen. 320, relative to compensation 
therefore, there is no basis for remission his te uciiaiiaA enlaidis amined 
of liquidated damages assessed against - ; ; my = 
; to classified positions during period cov- 
contractor whose delay in completing : 
i ; ered by retroactive compensation provi 
| contract work was attributable to his den: 40: taenened connie ia 
failure to prosecute work with proper - 
ond Getaentiie dfflasnas 67 ment of Oct. 24, 1951, to Classification Act 
PT of 1949, is original construction of act and 

Debt collection matters: is effective from effective date of act, even 

Administrative procedure—contractors— though employees received delayed notice 
Cire. Letter B-97385, Dec. 18, 1952....... 674 of decision and requirements of statute... 17 
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GENERAL ACCOUNTING OF- 
FICE—Continued 
Joint Regulations—warrant procedures— 


Treas. Dept.-G. A. O. Joint Reg. 4 June 
RI: ihantnibaadinncinieaanenaieinnaininnes 
Jurisdiction: 
Claims: 
Amounts due separated or discharged 
government employees—Circ. Letter 
B-112891, Nov. 21, 
Discounts erroneously deducted—Circ. 
Letter B-112907, Nov. 24, 1952 _...... 
Korean combat pay claims—claims by 
members or former members of uni- 
formed services for combat pay for 
Korean service on and after June 1, 
1950, under retroactive provisions of 
Combat Duty Pay Act of 1952, may 
be processed and paid by services con- 
cerned subject to audit by Div. of 
Audits, G. A. O.; however, claims for 
combat pay submitted by legal repre- 
sentatives or heirs of deceased and in- 
competent persons should be for- 
warded to Claims Div. of G. A. O. 
EE sn centitntitenmnmnat oo 
Statutes of limitations. See S/afutes of 
Limitations. 
Transportation rate determination author- 
ity—G. A. O. action in collecting from 
carrier overpayment where transporta- 
tion rate was prima facie unreasonable, 
in that it exceeded published rate appli- 
cable on same commodity from point 
distant from destination than 
point of origin via route through point 
of origin to destination of shipment, is 
not usurpation of function of Interstate 
Commerce Com. to determine reason- 
ableness of rates but follows principles 
down by Commission and _ falls 

within clearly prescribed duty of ac- 

counting officers to consider substantive 

defenses before paying out public funds. 
Regulations: 


more 


set 


Allowances and_ differentials—cost-of- 
living allowances—Gen. Regs. 105-Rev., 
OR ee o 

Bonds: 

Government: 


Savings bonds: 
Gen. Regs. 117, Sept. 9, 1952......-.. 
Gen. Regs. 117, Supp. 1, Jan. 2, 1953. 
Gen. Regs. 117, Supp. 2, Apr. 22, 


Checks—cancelled checks—scheduling 
procedure—Gen. Regs. 87, Supp. 3, 
a 

Contracts: 

Nonnecessity for continuing services or 
supplies—Gen. Regs. 51, Supp. 15, 
Bs Ti inas cen ntensieemestabinsen 

Numbering—contracts involving $20,000 
or more—Gen. Regs. 51, Supp. 4— 
Second Rev., Aug. 6, 1952...........- 
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GENERAL ACCOUNTING 
FICE—Continued 
Regulations—Continued 
Revised, amended or rescinded: 
Gen. Regs. 51, June 18, 1926, rescinded 
in part 
Gen. Regs. 51, Supp. 4—Rev., Mar. 20, 
a iid tccttncectindictacen 
Gen. Regs. 51, Supp. 5, Oct. 3, 1929, 
ND iiss ictctcmcinteciiccceses 
Gen. Regs. 96, Dec. 15, 1942 revised_... 
Gen. Regs. 96, Dec. 15, 1942, revised___. 
Gen. Regs. 97—Rev., Jan. 21, 1946, 
NR iitid titincwccwsnnas diene 
Gen. Regs. 104—Rev., Supp. 1, Oct. 23, 
1950, rescinded ................... mele 
Gen. Regs. 105. Mar. 8, 1946, rescinded_. 
Gen. Regs. 115, Jan. 29, 1952, rescinded _- 
Gen. Regs. 115—Rev. Sept. 18, 1952, 
amended and revised in part.......-- 
Gen. Regs. 117—Rev., Sept. 9, 1952, 


OF- 


634 





Taxes: 

Federal—old Age and Survivors—insur- 
ance tax—Gen. Regs. 96, Supp. 6, 
tli ndecindatectteckicccs 

State—salary deductions—Gen. Regs. 
96, Supp. 7, Dec. 23, 1972............. 

Transportation—bill of lading—pick-up 
and delivery services—Gen. Regs. 97— 
Rev., Supp. 2, Aug. 12, 1952............ 

Voucher and Schedule of Payments: 

Deductions for retirement taxes and 
bonds—Gen. Regs. 115—Rev., Sept. 
18, 1952, amended and revised in part. 

Gen. Regs. 115—Rev., Sept. 18, 1952_... 

Settlements: 

Decedents Estates claims—Gen. Regs. 

104—Rev., Supp. 1—Rev., Oct. 23, 1952_. 

Disbursing officers’ accounts—checking 
account adjustment procedure—small 

1 differences—Acctg. Sys. Memo. 25, Oct. 


Reopening, revision, review, etc,: 

Claim review request by administrative 
office—claim which has been disal- 
lowed by G. A. O. may not be re- 
viewed or reconsidered at request of 
administrative office concerned; how- 
ever, claimant who is dissatisfied with 
action taken by G. A. O. may request, 
over his signature, review or recon- 
sideration 6f Gieith...........cccsccc-see 


616 


Time limitations—while G. A. O. Regs. 
which provide for review at discretion 
of Comptroller General of claim set- 
tled in this Office, upon application of 
claimant or his duly authorized at- 
torney or agent, do not place specific 
time limit upon requests for review, 
such requests are required to be re- 
ceived within reasonable time from 
date of settlement, so that request for 
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GENERAL ACCOUNTING OF- 
FICE—Continued 


Settlements—Continued 


Reopening, revision, review, ete.—Con. 

review which was not received in this 
Office until approximately one year 
and eight months after date of claim 
settlement may not be regarded as 
timely, but must be regarded as new 


GRATUITIES: 


Enlistment allowance. See, also, Gratuities, 
reenlistment bonus. 


Reenlistment, extended enlistment, etc. : 
Prior to enactment of Career Compensa- 

tion Act of 1949: 

Enlistment extensions subsequent to 
the act: 

Member of Navy or Marine Corps 
who enlisted or reenlisted prior to 
date of enactment of Career Com- 
pensation Act of 1949, and who 
voluntarily extended his enlist- 
ment effective subsequent to that 
date for period of one year, may be 
considered to have been discharged 
from enlistment prior to effective 
date of 1949 act, and therefore en- 
titled upon reenlistment within 
three months to enlistment allow- 
ance or reenlistment bonus under 
option one of subsec. 207 (d) of 1949 
OE GE II wc cncdtcccacennes 

Member of Navy or Marine Corps 
who enlisted or reenlisted prior to 
date of enactment of Career Com- 
pensation Act of 1949, and who 
voluntarily extended his enlist- 
ment for one year effective sub- 
sequent to that date and later ex- 
tended it for aggregate of two or 
more years, may be regarded as 
member who reenlisted for two or 
more years following discharge 
from enlistment prior to enactment 
of 1949 act, and therefore entitled 
to allowance or reenlistment bonus 
under subsec. 207 (d) of 1949 act, 
a 


Reenlistment bonus: 


Reenlistment, extended enlistment, etc.: 

Enlistment extensions aggregating four 
years—member of Navy or Marine 
Corps who voluntarily extends his 
enlistment for period of two years and 
then enters into second two year exten- 
sion for aggregate four years, may be 
regarded under act of Aug. 22, 1912, 
as amended, as having originally re- 
enlisted for four-year period, and 
therefore entitled to lump-sum reen- 
listment bonus provided by subsec. 
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290 


Reenlistment bonus—Continued 
Reenlistment, extended enlistment, etc.— 


Continued 
207 (a) of Career Compensation Act of 
1949, as amended, for four-year 
SONI aos cnc iscktiinccsnss 
Prior to enactment of Career Compensa- 
tion Act of 1949: 

Reenlistment subsequent to the act: 
Member of Navy or Marine Corps 
who enlisted or reenlisted prior to 
date of enactment of Career Com- 
pensation Act of 1949, and who 
voluntarily extended his enlist- 
ment for one year effective sub- 
sequent to that date and later ex- 
tended it for aggregate of two or 
more years, may be regarded as 
member who reenlisted for two or 
more years following discharge 
from enlistment prior to enactment 
of 1949 act, and therefore entitled 
to enlistment allowance or reen- 
listment bonus under subsec. 207 
(d) of 1949 act, as amended _-____-_-. 
Member of Navy or Marine Corps 
who enlisted or reenlisted prior to 
date of enactment of Career Com- 
pensation Act of 1949, and who 
voluntarily extended his enlist- 
ment effective subsequent to that 
date for period of one year, may be 
considered to have been discharged 
from enlistment prior to effective 
date of 1949 act, and therefore en- 
titled upon reenlistment within 
three months to enlistment allow- 
ance or reenlistment bonus under 
option one of subsec. 207 (d) of 1949 
Cs ccntuentnsccnean< 


Six months’ death: 
Death while in combat duty pay status— 


inclusion of combat duty pay—inasmuch 
as combat pay authorized by Combat 
Duty Pay Act of 1952, is considered 
monthly compensation within meaning 
of act of June 30, 1906, as amended, it 
may be included in six months’ death 
gratuity payable upon death of member 
of uniformed services who is entitled to 
such pay during month of death......-- 


Designation of beneficiary— misnomer or 


inaccuracy in name—misnomer or in- 
accuracy in name of beneficiary desig- 
nated to receive six months’ death 
gratuity pay provided by act of Dec. 17, 
1919, as amended does not render desig- 
nation instrument inoperative provided 
person whom decedent intended as bene- 
ficiary can be identified with clearness 
and certainty by description in designa- 
EE ee 
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HOSPITALS: 


Federal aid: 
Private and publicfund matching 


requirement: 
Defense housing grants: 
Under Defense Housing and Com- 


munity Facilities and Services Act 
of 1951, as amended, providing 
grants to communities for hospital 
construction, where entire hospital 
being assisted is attributable to 
impact of defense program, grant 
may consist of estimated cost of 
construction of facility less amount 
of grant under Hospital Survey 
and Construction Act of Aug. 13, 
1946, amended, taking into account 
other resources available to appli- 
Co EE ee 


Under Hospital Survey and Con- 


struction Act of Aug. 13, 1946, as 
amended, providing grants to com- 
munities for hospital construction, 
where only part of hospital is in- 
tended to meet needs resulting from 
defense program, grant may be 
“Federal share’ of cost of entire 
facility including both part at- 
tributable to defense needs and 
nondefense portion, and grant under 
Defense Housing and Community 
Facilities and Services Act of 1951 
may not exceed estimated cost of por- 
tion of facility attributable to na- 
tional defense activities............. 


District of Columbia hospitals: 
Sec. 1 (c) of act of Oct. 25, 1951, which 


authorizes Federal grants to private 
agencies in Dist. of Col. for con- 
struction and equipment of hospital 
facilities on condition that estab- 
lished hospitals obligate themselves 
to pay fifty per centum of cost of 
such projects may not be applied 
retroactively so as to authorize cost 
of hospital improvements com- 
pleted under contracts entered into 
prior to effective date of 1951 act to 
be considered as meeting any part 
of percentage contribution require- 
en 


Under Hospital Center Act which 


authorizes Federal grants for private 
hospital construction and improve- 
ment in Dist. of Col. provided 
such grants are matched by private 
funds, neither any part of funds 
granted hospital nor any part of 
private funds put up to match such 
grant may be used to match funds 
to be granted for hospital improve- 
ment under any other laws, even 
though Dist. of Col. is required 
under act to repay Federal Govt. 
i iiceacecdemnncnn 
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HOSPITALS—Continued 
Federal aid—Continued 
Private and public fund matching require- 
ment—Continued 
District of Columbia hospitals—Con. 
Under sec. 1 (c) of act of Oct. 25, 1951, 


which authorizes Federal aid for 
private hospital construction and 
improvement in Dist. of Col., and 
requires that existing hospitals 
obligate themselves to pay at least 
fifty per centum of cost of any project 
for which aid is granted, private 
funds which have already been used 
to match Govt. contributions for 
hospital improvements under other 
acts may not be used again to match 
funds requested under said 1951 act. 


HOUSING: 


Civilian personnel: 
Rates: 

Bureau of Budget approval require- 
ment—Atomic Energy Commission 
personnel—inasmuch as sec. 1413 of 
Supplemental Appro. Act, 1953, and 
sec. 202 of Defense Production Act 
Amendments of 1952, which added 
sec. 204 (q) for Housing and Rent Act 
of 1947, were considered independently 
by Congress at approximately same 
time and serve single purpose of re- 
quiring Govt. agencies furnishing 
living quarters to civilian and mili- 
tary personne! to collect charges there- 
for on basis approved by Bur. of 
Budget, sec. 1413 which is later in 
point of time supersedes conflicting 
provisions of sec. 204 (q), and places 
Atomic Energy Com. in same position 
with respect to sec. 1413 as any other 


Statutory rent adjustment period—stat- 
utory directive contained in sec. 1413 of 
Supplemental Appro. Act, 1953, for 
compliance in current fiscal year with 
provision of said act which requires 
Govt. agencies furnishing living quar- 
ters to civilian and military personnel 
to collect charges therefor on basis 
approved by Bur. of Budget, refers to 
adoption of arrangement set out in 
Bur. of Budget Circular A-45, June 
3, 1952, which contemplates adjust- 
ment of charges in gradual steps over 
period of up to 12 months rather than 
immediate rental adjustment under 
superseded conflicting provisions of 
sec. 204 (q) of Housing and Rent Act 
of 1947, as amended... ............... ° 


Military, naval, etc., personnel: 
Rates: 


Bureau of Budget approval require- 
ment—inasmuch as sec. 1413 of Sup- 
plemental Appro. Act, 1953, and sec. 
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HOUSING— Continued 


Military, naval, etc., personnel—Continued 
Rates—Continued 
202 of Defense Act Amendments of 
1952, which added sec. 204 (q) for 
Housing and Rent Act of 1947, were 
considered independently by Con- 
gress at approximately same time and 
serve single purpose of requiring Govt. 
agencies furnishing living quarters to 
civilian and military personnel to col- 
lect charges therefor on basis approved 
by Bur. of Budget, sec. 1413 which is 
later in point of time supersedes con- 
flicting provisions of sec. 204 (q), and 
places Atomic Energy Com. in same 
position with respect to sec. 1413 as 
any other agency 


Statutory rent adjustment period— 
statutory directive contained in sec. 
1413 of Supplemental Appro. Act, 
1953, for compliance in current fiscal 
year with provision of said act which 
requires Govt. agencies furnishing 
living quarters to civilian and military 
personnel to collect charges therefor 
on basis approved by Bur. of Budget, 
refers to adoption of arrangement set 
out in Bur. of Budget Circular A-45, 
June 3, 1952, which contemplates ad- 
justment of charges in gradual steps 
over period of up to 12 months rather 
than immediate rental adjustment 
under superseded conflicting provi- 
sions of sec. 204 (q) of Housing and 
Rent Act of 1947, as amended......... 


HUSBAND AND WIFE: 


Marriage: 
Validity: 
Proxy marriages: 

In view of current disposition of 
Federal and State courts to recognize 
validity of proxy marriages if per- 
formed in jurisdiction where com- 
mon-law marriage is sanctioned, un- 
less proxy marriages are prohibited 
by statute or have been held invalid 
by judicial decision, officer who 
while stationed outside continental 
limits of U. 8. executed power of 
attorney constituting and appoint- 
ing another person to act in his 
place and stead in marriage cere- 
mony in Texas is entitled to in- 
creased quarters allowance on ac- 
count of lawful wife, if otherwise 
ee 


In view of decision of courts of State 
of New York holding that proxy 
marriage performed in Dist. of Col. 
is valid, such marriage, if otherwise 
proper, will be recognized by 
G. A. O. as valid marriage for pay 
and allowance purposes............. 
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Marriage—Continued 
Validity—Continued 
Quarters, subsistence, etc., allowances: 
Proxy marriages: 

In view of current disposition of 
Federal and State courts to ree- 
ognize validity of proxy marriages 
if performed in jurisdiction where 
common-law marriage is sanc- 
tioned, unless proxy marriages 
are prohibited by statute or have 
been held invalid by judicial 
decision, officer who while sta 
tioned outside continental limits 
of U. 8. executed power of attorney 
constituting and appointing 
another person to act in his place 
and stead in marriage ceremony 
in Texas is entitled to increased 
quarters allowance on account of 
lawful wife, if otherwise entitled 
itis itt inttinssdtennints 

In view of decision of courts of State 
of New York holding that proxy 
marriage performed in Dist. of 
Col. is valid, such marriage, if 
otherwise proper, will be rec 
ognized by G. A. O. as valid 
marriage for pay and allowance 


INSURANCE: 


Public funds and property—transportation 
of funds and other valuables—Govern- 
ment Losses in Shipment Act—exemption 
of property not declared as valuables— 
while Govt. Losses in Shipment Act, as 
amended, prohibits expenditure of public 
funds for payment of premiums on in- 
surance against loss of, or damage to, 
articles declared by Sec. of Treasury to 
be valuables, act does not apply to articles 
which are not declared specifically to be 
valuables by Secretary under act, and 
therefore, Govt. may recover from carrier 
excess valuation declared on articles by 
Agency at time of shipment and for which 
additional charge was made 


LEASES: 


Damages—lessee’s liability—removal of fix- 
tures and personalty—under lease which 
expressly granted to Govt. right to rebuild, 
remodel, recondition, rehabilitate, convert 
and change leased premises without obli- 
gation to restore or reconvert at termina- 
tion of lease or to account for any of original 
fixtures removed during conversion, there 
is no legal liability on part of Govt. as 
lessee to reimburse lessor for value of cer- 
tain fixtures and personal property alleged 
to have been removed from premises dur- 
ing Govt.’s occupancy...............----- 

District of Columbia property. See District 
of Columbia, leases, concessions, rental 
agreements, etc. 


144 
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LEASES—Contniued 


Execution—General Services Administra- 
tion leases—occupying agency's authority 
to amend lease—lease executed by Gen- 
eral Services Adm. pursuant to its func- 
tion and duty under 40 U. 8. C. 304 (c) to 
provide Govt. agencies with office space 
and necessary building services may not be 
amended by agreement made by occupy- 
ing agency with lessor.................... 

Heat, water, electricity and other building 
services—overtime periods—air condition- 
ing services— building lease which contains 
provision for furnishing air conditioning 
services during working hours and other 
hours as may be required contemplates 
furnishing of those services beyond regular 
working hours necessitated by overtime 
work which is well known to be required 
frequently in conduct of public business, 
and therefore, lessor may not be paid addi- 
tional amounts for furnishing air condi- 
tioning services during period employees 
are required to work overtime-__.........- 

Repairs and improvements—restoration of 
premises—government liability in absence 
of specific repair clause—under lease which 
expressly granted to Govt. right to rebuild, 
remodel, recondition, rehabilitate, convert 
and change leased premises without obli- 
gation to restore or reconvert at termina- 
tion of lease or to account for any of original 
fixtures removed during conversion, there 
is no legal liability on part of Govt. as lessee 
to reimburse lessor for value of certain fix- 
tures and personal property alleged to have 
been removed from premises during 
a 


LEAVES OF ABSENCE: 


Alien and native employees—leave accumu- 
lation and accrual—in view of Civil Service 
Com. determination that Aleut workmen 
on Pribilof Islands who prior to Jan. 1, 
1950, had status of piecework employees 
and who were converted on that date to 
status of regular full-time employees could 
not be credited for retirement purposes 
with service prior to Jan. 1, 1950, said work- 
men may not count service performed prior 
to that date in determining annual leave 
credits to which they are entitled under 
Annual and Sick Leave Act of 1951....... 


Annual: 
Accrual: 


Adjustments for leave without pay, over- 
drawn leave, etc.—employee who is in 
nonpay status for part of biweekly pay 
period and who does not return to duty 
regardless of reason for failure to return 
is not entitled, under leave crediting 
provision of sec. 203 (a) of Annual and 
Sick Leave Act of 1951 or under leave 
adjustment provision of sec. 30.204 of 
Annual! and Sick Leave Regs. to credit 


INDEX 
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342 


DIGEST 


Annual—Continued 
Accrual—Continued 
or adjustment of leave for such pay 
period. 32 Comp. Gen. 396, amplified. 
Crediting on bi-weekly, semi-monthly 
or annual basis: 

Credit for fraction of pay period—leave 
without pay while receiving Em- 
ployees Compensation Act benefits— 
while provisions of Annual and Sick 
Leave Act of 1951, prohibits credit 
for leave for any fraction of pay 
period, employee who goes on leave 
without pay in order to receive com- 
pensation under Employee’s Com- 
pensation Act is to be regarded as 
as having completed full pay period 
and entitled to receive pro-rata credit 
for that part of pay period when he 
was not in receipt of such compensa- 


Establishment of leave year for com- 
putation purposes—words “annual 
leave accumulated by any civilian 
officer or employee during any calen- 
dar year’’ as used in sec. 401 of Inde- 
pendent Offices Appro. Act, 1953, 
may be accorded same meaning as 
term “leave year” in Annual and 
Sick Leave Act of 1951, that is as 
beginning on first day following end 
of last complete bi-weekly pay 
period in any calendar year and 
ending on last day of last complete 
pay period in following calendar 
year, with exception of leave accu- 
mulated during calendar year 1952 
which should include leave earned 
ee 

Fractional pay periods—Sec. 30.501 of 
Annual and Sick Leave Regs., issued 
pursuant to Annual and Sick Leave 
Act of 1951, provides that part-time 
employees (indefinite and when ac- 
tually employed) who have regularly 
scheduled tours of duty fixed in 
advance shall accrue annual leave 
on basis of number of hours in pay 
status, and therefore, such employees 
may carry over from one pay period 
to next—to accumulate toward future 
leave credits—hours of service in pay 
status which do not equal number 
necessary for minimum leave credit 
SE ode ctndagecdnenétcccsece 

Leave on leave with pay, See Leaves of 

Absence, annual, leave on leave. 

Ninety-day continuous service require- 
ment—furloughed employee holding 
temporary position—employee who is 
appointed to temporary position while 
on involuntary furlough from another 
agency, is not regarded as having had 
break in service so as to require em- 
ployee to serve 90 days qualifying 
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LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE—Continued Page 
Annual—Continued Annual—Continued 
Accrual—Continued Accrual—Continued 
period required by sec. 203 (i) of An- Statutory payment restrictions—Con. 
nual and Sick Leave Act of 1951 in duty was Dec. 29, 1951, must be 
order to earn annual leave in temporary separated in accordance with terms 


I nes crenata dtunaniaaamiateinntn 310 of resignation as tendered, that is, 
Panama Canal Zone District Court per- as of close of business Jan. 1, 1952, 


sonnel—Annual leave computation— 
when office of district judge, district 
attorney, or marshal of U. 8. Dist. 
Court for Panama Canal Zone is held 


uled tour of duty is prepared on 
monthly basis three weeks in ad- 
vance of month for which it is in- 
tended, subject to emergency revi- 
sion only, and specifies dates and 
hours employees will be required to 
render service complies with “regu- 
lar tour of duty” requirement of 
Annual and Sick Leave Act of 1951 
so as to entitle such employees to 
leave benefits of act, however in in- 
stances where employees are not 
scheduled to perform duties during 
each administrative workweek of 
bi-weekly pay period “‘regular tour 
of duty” requirement is not met, 


and therefore, employee forfeited 
that portion of accrued annual leave 
in excess of sixty day maximum ac- 
cumulation permitted to be carried 


Public Health Service commissioned 
personnel — while commissioned 
corps of Public Health Service has 
reverted to non-military status, leave 
system for commissioned officers of 
corps prescribed by Public Health 
Service Act, as amended, and regu- 
lations issued pursuant thereto, is 
still patterned after leave system ap- 
plicable to armed forces which is 
administered on fiscal year basis, 
and therefore, Public Health Service 
commissioned officers are not within 
contemplation of ‘‘use it or lose it’’ 
leave provisions of sec. 401 of Inde- 
pendent Offices Appropriation Act, 


by two or more persons in calendar forward into calendar year 1952__.-- lll 
year, sixty day annual leave allowance Words “‘annual leave accumulated by 
shall be prorated among such persons any civilian officer or employee dur- 
in proportion to time each has served ing any calendar year” as used in 
in such office during that year, and sec. 401 of Independent Offices 
failure of successor to qualify imme- Appro. Act, 1953, may be accorded 
diately upon creation of vacancy does same meaning as term “‘leave year” 
not operate to increase predecessor’s in Annual and Sick Leave’ Act of 
proportionate share of leave_.......... 115 1951, that is as beginning on first 
Part-time, intermittent, when actually day following end of last complete 
employed employees: bi-weekly pay period inany calendar 
Credits for fractional pay periods—Sec. year and ending on last day of last 
30.501 of Annual and Sick Leave complete pay period in following 
Regs., issued pursuant to Annual calendar year, with exception of 
and Sick Leave Act of 1951, provides leave accumulated during calendar 
that part-time employees (indefi- year 1952 which should include leave 

nite and when actually employed) earned from Jan. 1, 1952............ 64 
who have regularly scheduled tours Overseas employee transferred to posi- 
of duty fixed in advance shall accrue tion in United States—transfer of 
annual leave on basis of number of overseas employee to continental 
hours in pay status, and therefore, U. 8S. prior to June 30 causes em- 
such employees may carry over from ployee’s leave earned in preceding 
one pay period to next—to accumu- year to become subject to sec. 401 of 
late toward future leave credits— Independent Offices Appro. Act, 
hours of service in pay status which 1953, which prescribes that no funds 
do not equal number necessary for shall be available to pay for annual 
minimum leave credit of one hour.. 490 leave accumulated in any year and 
Scheduled tour of duty requirement— unused at close of business on June 30 

intermittent employees whose sched- of succeeding year.................- 310 


and therefore those employees are illiigieadiciatniieiniebsidntiianaiitnes 445 
not entitled to leave benefits of act. 206 Suspension or removal from service: 
Service credits. See Leaves of Absence, Restoration to duty: 
annual, service credits. Employee, who was erroneously fur- 
Statutory payment restrictions: loughed in reduction in force, paid 
Employee who tendered her resigna- for accumulated annual leave, and 
tion requesting separation from then placed in leave without pay 
service at close of business Jan. 1, status, is entitled upon reinstate- 
1952, although her last day of active ment to back pay benefits of act of 
275490°—54 11 
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Annual—Continued 


Accrual—Continued 
Suspension or removal from service— 
Continued 
Restoration to duty—Continued 
June 10, 1948, from date he was 
placed in leave without pay status, 
computed at rate he was receiving 
on date furlough began—less out- 
side earnings and retirement de- 
ductions if period is counted for 
retirement—without regard to 
benefit of any salary increases oc- 
curring during such period; how- 
ever, law specifically excepts ac- 
cumulation of leave during period 
Of auc PIOGA. :..........4.5.... 
Employee who, upon receipt of re- 
duction in force notice, was placed 
in terminal leave status and at 
conclusion thereof furloughed and 
who, upon appeal to C. 8. C., was 
ordered to be restored to duty and 
to be reimbursed for time lost, is 
entitled, under “‘back pay” pro- 
vision of act of June 10, 1948, to 
compensation only from date of ex- 
piration of annual leave to date of 
restoration to duty and is not en- 
titled to credit for leave accruals 
during period of removal. _----.- 
Acts of God, flood marooned situations, 
etc.: 

Government Printing Office per annum 
employees—employees of Office of 
Supt. of Documents who are paid on 
per annum basis under Classification 
Act of 1949, notwithstanding that they 
may be paid for night, Sunday, holi- 
day, and overtime services at rates not 
in excess of those allowed under 44 U. 
8S. C. 40, may be excused without 
charge to annual leave or loss of com- 
pensation when late for work because 
of snow storms, floods, or other acts of 
God, or because of transportation 
ee a caceecmibbace 

Wage board employees: 

Employees of G. P. O. paid both on 
hourly basis and per annum basis 
who come within provisions of 44 
U. 8. C. 40 may be excused without 
charge to annual leave or loss of com- 
pensation to registef for voting pur- 
poses and for voting in same manner 
as employees in Executive depart- 


While employees of G. P. O. paid both 
on hourly basis and per annum basis 
who come within provisions of 44 
U. 8. C. 40 and who are late for work 
in excess of one hour due to snow 
storms, floods, or other acts of God, 
or due to transportation failures, 
may be charged with annual leave if 


390 


449 


189 


189 


Compensation 


Judges—Panama Canal 


INDEX DIGEST 


Annual—Continued 
Acts of God, flood marooned situations, 


ete.—Continued 
Wage board employees— Continued 
it is determined administratively 
that they are late for work because 
of conditions referred to above, only 
employees paid on per annum basis 
may be excused for such lateness 
without any charge to leave or loss 
of compensation (28 C. G. 111; 31 id. 
663); however, both classes of em- 
ployees may be excused under Uni- 
form Annual and Sick Leave Regs. 
without charge to leave or loss of 
compensation for unavoidable or 
necessary absence from duty not in 
excess of one hour and tardiness -- _- 


Administrative authority to place employees 


on annual leave—under Annual and Sick 
Leave Act of 1951 placing of employee in 
annual leave status is proper exercise of 
administrative authority regardless of 
reason for such action, and therefore, 
Status of employee on leave without pay 
may be changed administratively to an- 
nual leave for purpose of placing em- 
ployee in pay status one day prior to 
entry on military training duty----___- 


Advances—unliquidated—payment refund 


requirement—there is no provision in An- 
nual and Sick Leave Act of 1951 to for- 
give employees (including Postal em- 
ployees) who are credited with and re- 
quired to take annual leave in advance 
of its accrual and who are prevented 
from earning equivalent of leave taken 
from making refunds for annual leave 
taken in excess of that earned and in ab- 
sence of leave regulation by Civil Serv- 
ice Com. providing that such employees 
may deduct overdrawn leave from ac- 
cruals in following year collection is re- 
quired to be made at end of leave year 
on account of leave taken but unearned. 
equivalent paymenis— 
payments from working funds. Sce 
Funds, working, services between de- 
partments and establishments, leaves of 
absence compensation equivalent pay- 
ments, 


Zone District 
Court—leave charge procedure—sixty- 
day annual leave allowance of district 
judge, district attorney, and marsha) of 
of U. 8. Dist. Court for Panama Canal 
Canal Zone, prescribed by sec. 42 (c) 
of title 7 of Canal Zone Code, should be 
charged on calendar day basis as dis- 


Leave on leave. See Leares of Absence, 


leave on leave. 


Lump-sum payments. See Leaves of 
Absence, lump-sum payments. 
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Annual—Continued 
Recredit of prior accrued leave—Con. 


LEAVES OF ABSENCE—Continued Page 


Annual—Continued 
Ninety-day continuous service require- 


ment—separation on ninetieth day— 
employee who has completed 90-day 
period of continuous service required 
by Annual and Sick Leave Act of 1951 
and who is separated at close of business 
on 90th day receives credit for annual 
leave accumulated for that period and 
and is entitled to payment for said leave 
under Fomp-sum leave act of Dec. 21, 


Supporting evidence requirement— 
employees who lost leave by reason 
of transferring to positions having 
different leave systems may not be 
recredited therewith under authority 
of Annual and Sick Leave Act of 
1951 based upon other than official 
record, however where official 
records of agency in which employee 
was formerly employed have been 
lost or destroyed, there may be 
furnished requesting agency state- 


Leave lost due to transfer between 
positions under different leave la ws— 
Continued 

ment of any other evidence avail- 
able regarding employee’s leave 
credit, including estimate of amount 
of leave credit, upon which agency 
in which employee is currently em- 
ployed may determine whether 


purpose of placing employee in pay 
status one day prior to entry on mili- 
tary training duty.........-.....-.-- s 
Leave involuntarily taken prior to sus- 
pension or separation from service— 
employee who is suspended in interest 
of national security pursuant to act of 
Aug. 26, 1950, may be granted annual 
leave to his credit at date of suspension, 
in lieu of leave without pay, and upon 
restoration to duty leave so used may 
be restored to employee's credit in lieu 


uicdcausdiceisnetisteminminnamasiicnenee 10 credit for leave may be made.----_- 310 
Postal Service—unliquidated advances— Lump-sum payments. See Leaves of 
payment refund requirements—there is Absence, lump-sum payments, refunds 
no provision in Annual and Sick Leave upon reemployment, recredit of prior 
Act of 1951 to forgive employees (in- accrued leave. 
cluding Postal employees) who are Separation from service—statutory payment 
credited with and required to take restriction—employee who tendered her 
annual leave in advance of its accrual resignation requesting separation from 
and who are prevented from earning service at close of business Jan. 1, 1952, 
equivalent of leave taken from making although her last day of active duty was 
refunds for annual leave taken in excess Dec. 29, 1951, must be separated in ac- 
of that earned and in absence of leave cordance with terms of resignation as 
regulation by Civil Service Com. pro- tendered, that is, as of close of business 
viding that such employees may deduct Jan. 1, 1952, and therefore, employee 
overdrawn leave from accruals in follow- forfeited that portion of accrued annual 
ing year collection is required to be made leave in excess of sixty day maximum 
at end of leave year on account of leave accumulation permitted to be carried 
taken but unearned...............--... 298 forward into calendar year 1952......... 111 
Recredit of prior accrued leave: Service credits—service creditable for re- 
Leave involuntarily taken prior to sus- tirement purposes—alien and native em- 
pension or separation from service— ployees—in view of Civil Service Com. 
employee who is suspended in interest determination that Aleut workmen on 
of national security pursuant to act Pribilof Islands who prior to Jan. 1, 1950, 
of Aug. 26, 1950, may be granted an- had status of piece work employees and 
nual leave to his credit at date of who were converted on that date to 
suspension, in lieu of leave without status of regular full-time employees 
pay, and upon restoration to duty could not be credited for retirement pur- 
leave so used may be restored to poses with service prior to Jan. 1, 1950, 
employee’s credit in lieu of payment of said workmen may not count service 
compensation for period covered by performed prior to that date in deter- 
leave. 31 Comp. Gen. 325, modified... 284 mining annual leave credits to which 
Leave lost due to transfer between they are entitled under Annual and Sick 
positions under different leave laws: Ee ne ae 86 
Administrative recredit authority— Substitution for leave without pay: 
determination as to whether em- Administrative authority—under Annua! 
ployee should be credited with leave and Sick Leave Act of 1951 placing of 
purportedly standing to his credit employee in annual status is proper 
at time of transfer to agency under exercise of administrative authority 
leave system different from that regardless of reason for such action, 
under 1936 leave act is primary and therefore, status of employee on 
responsibility of agency where em- leave without pay may be changed 
ployee is presently employed ..-...- 310 administratively to annual leave for 


204 
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Substitution for leave without pay—Con. 
of payment of compensation for period 
covered by leave. 31 Comp. Gen. 
IE cccnnencnccniviekiieindes 

transfers: 

Bet ween permanent and temporary posi- 
tions—furloughed employee holding 
temporary position—Annual and Sick 
Leave Regs. which authorize transfer 
of annual and sick leave between per- 
manent and temporary positions does 
not require that leave to credit of em- 
ployee when appointed to temporary 
position while on involuntary furlough 
from permanent position be trans- 
ferred, but rather such leave is for 
retention to employee’s credit in his 
permanent position to be used in 
event of recall to duty or transfer to 
another permanent position or in case 
of annual leave to be paid for upon 
final separation from permanent posi- 
tion from which he is on furlough..... 

Statutory payment restrictions—transfer 
of overseas employee to continental 
U. 8. prior to June 30 causes employee’s 
leave earned in preceding year to be- 
come subject to sec. 401 of Independent 
Offices Appro. Act, 1953, which pre- 
scribes that no funds shall be available 
to pay for annual leave accumulated 
in any year and unused at close of 
business on June 30 of succeeding year. 

Transportation failures: 

Employees of Office of Supt. of Docu- 
ments who are paid on per annum 
basis under Classification Act of 1949, 
notwithstanding that they may be 
paid for night, Sunday, holiday, and 
overtime services at rates not in excess 
of those allowed under 44 U. 8. C. 40, 
may be excused without charge to 
annual leave or loss of compensation 
when late for work because of snow 
storms, floods, or other acts of God, or 
because of transportation failures__...- 

While employees of G. P. O. paid both 
on hourly basis and per annum basis 
who come within provisions of 44 
U. 8. C. 40 and who are late for work 
in excess of one hour due to snow 
storms, floods, or other acts of God, or 
due to transportation failures, may be 
charged with annual leave if it is de- 
termined administratively that they 
are late for work because of conditions 
referred to above, only employees 
paid on per annum basis may be ex- 
cused for such lateness without any 
charge to leave or loss of compensation 
(28 C. G. 111; 31 id. 663); however, both 
classes of employees may be excused 
under Uniform Annual and Sick Leave 
Regs. without charge to leave or loss 
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Annual—continued 
Transportation failures—Continued 


of compensation for unavoidable or 
necessary absence from duty not in 
excess of one hour and tardiness 


Voting: 


Absentee ballot States— Directive of Of- 
fice of President appearing in Federal 
Personne] Manual, authorizing agen- 
cies to permit employees who desire to 
vote in States where they maintain 
voting residences to be excused for 
that purpose without charges to an- 
nual leave, except where voting by 
absentee ballot is permitted, may not 
be extended by administrative regula- 
tion so as to authorize excusing of em- 
ployee, without charge to annual leave, 
who absents himself from work for one 
day in order to vote in State where 
voting by means of absentee ballot is 
permitted............ iniacanacaiesigi tania 

Wage board employees—Employees of 
G. P. O. paid both on hourly basis and 
per annum basis who come within 
provisions of 44 U. 8. C. 40 may be 
excused without charge to annual 
leave or loss of compensation to regis- 
ter for voting purposes and for voting 
in same manner as employees in Exec- 
ee 


Civilians on military duty: 
Leave without pay changed to annual leave 


status prior to military duty—inasmuch 
as employee on military training duty 
does not suffer any loss of pay from his 
civilian position if otherwise entitled 
thereto, employee in leave without pay 
status who was administratively placed 
in annual leave status one day prior to 
going on military training duty and who 
returns to duty immediately after ex- 
piration of said training duty is entitled 
to military leave from civilian position_. 


Weekly evening drills— National Guard— 


Weekly drills of Dist. of Col. National 
Guard units performed pursuant to sec. 
92 of act of June 3, 1916, as amended, and 
regulations prescribed by Sec. of War, 
as implemented by Commanding Gen- 
eral of Dist. of Col. National Guard, do 
not constitute service ordered by com- 
manding general within meaning of act 
of Mar. 1, 1889, as amended, for which 
Govt. employees are entitled to leave of 
absence without loss of pay, and there- 
fore, civilian employee on night shift 
duty who is member of Dist. of Col. Na- 
tional Guard is not entitled to military 
leave of absence while attending weekly 
I iinnctmnatienunanenmnnens 


Compensatory time—in lieu of overtime 
compensation—inclusion of night differ- 
ential—employee who renders occasional 
and irregular night service in excess of reg- 
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LEAVES OF ABSENCE—Continued 


ularly scheduled workweek and who 
elects to be granted compensatory time 
off rather than receive overtime compen- 
sation for extra services is entitled, under 
sec. 301 of Federal Employee Pay Act of 
1945, as amended, and implementing reg- 
ulations, to night differential pay regard- 
less of whether “earned’”’ compensatory 
time off is taken during day shift or night 
shift 


Leave on leave: 


During terminal leave with pay—non-pay 
status for part of pay period—under An- 
nual and Sick Leave Act of 1951, and 
regulations issued pursuant thereto, em- 
ployee who receives reduction-in-force 
notice and is placed on terminal leave 
may accrue leave on leave for all full bi- 
weekly pay periods in pay status, how- 
ever leave on leave may not be accrued 
for pay period in which employee is in 
non-pay status for part of the pay period. 

Leave covered by lump-sum payment— 
employees who are separated from serv- 
ice and paid lump sum for accrued leave 
in accordance with act of Dec. 21, 1944, 
may not be carried on rolls as employees 
during period over which payment for 
such leave is computed, and therefore, 
said employees may not accrue leave on 
leave after date of their separation from 


Nonpay status for part of pay period—em- 
ployee who is in nonpay status for part 
of biweekly pay period and who does 
not return to duty regardless of reason for 
failure to return is not entitled, under 
leave crediting provision of sec. 203 (a) 
of Annual and Sick Leave Act of 1951 or 
under leave adjustment provision of sec. 
30.204 of Annual and Sick Leave Regs., 
to credit or adjustment of leave for such 
pay period. 32 Comp. Gen. 396 ampli- 


Return to duty requirement—employee 
who is in nonpay status for part of bi- 
weekly pay period and who does not 
return to duty regardless of reason for 
failure to return is not entitled, under 
leave crediting provision of sec. 203 (a) 
of Annual and Sick Leave Act of 1951 
or under leave adjustment provision of 
sec. 30.204 of Annual and Sick Leave 
Regs., to credit or adjustment of leave 
for such pay period. 32 Comp. Gen. 396 
Cis tiiclintdtndctendindutitinadeéis 

Lump-sum payments: 

Clerks of United States District Courts— 
clerks of U. 8. Dist. Courts separated 
from service may not be paid lump sum 
for unused annual leave upon their per- 
sonal certification of amount of unused 
leave to their credit, however Director 
of Administrative Office of U. 8. Courts, 
who is required by 28 U. S. Code 604 
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Lump-sum payments—Continued 


to supervise all administrative matters 

relating to offices of clerks and adminis- 

trative personnel of courts, may certify 
facts required to support such payments. 
Rate at which payable: 

Compensation rate changes during pe- 
riod covered by payment—within- 
grade advancement—under lump-sum 
leave act of Dec. 21, 1944, entry of 
employee into military service is to be 
regarded as separation, and therefore, 
compensation to be paid for leave to 
employee entering military service is 
for determination at salary rate he was 
receiving on last day of civilian duty, 
even though employee would have 
been entitled to within grade advance- 
ment had he not been separated until 
expiration of leave.............- Sida 

Employees entering military service— 


under lump-sum leave act of Dec. 21, 1944, 


entry of employee into military service 
is to be regarded as separation, and 
therefore, compensation to be paid for 
leave to employee entering military 
service is for determination at. salary 
rate he was receiving on last day of 
civilian duty, even though employee 
would have been entitled to within 
grade advancement had he not been 
separated until expiration of leave_-__- 
Refunds upon reemployment: 
Recredit of prior accrued leave: 
Maximum leave accumulation limita- 
tions: 

Employee erroneously separated 
from position who received lump- 
sum payment for annual leave and 
who later was restored to said posi- 
tion retroactive to date of separa- 
tion and allowed compensation 
under back pay provisions of act 
of June 10, 1948, is required to re- 
fund lump-sum leave payment, 
even though annual leave accu- 
mulation restriction provisions of 
annual leave act of 1936, as 
amended, precludes recrediting 
employee’s account with all an- 
nual leave covered by lump-sum 
DIE iicdcnnnbcidnninimennie “ 

Under annual leave act of Mar. 14, 
1936, which provides that annual 
leave in excess of 60 days may not 
be carried over from one calendar 
year to next, employee who was 
erroneously separated from service 
and paid lump-sum for annual 
leave to his credit may not be re- 
credited with or paid for leave in 
excess of said statutory limitation 
upon reinstatement in_ service 
during following year, notwith- 
standing that payment for excess 
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Lump-sum payments—Continued 
Refunds upon reemployment—Continued 


Recredit of prior accrued leave—Con. 

Maximum leave accumulation limita- 
tions— Continued 

leave was included in lump-sum 
payment and employee was pre- 
vented from using leave by reason 
of erroneous separation.........-- 
Reemployment for less than ninety 
days—employee who receives lump- 
sum payment for annual leave and 
who is reemployed—even in tempo- 
rary position for less than 90 days after 
separation from prior position for one 
or more workdays—is required to re- 
fund unexpired portion of lump-sum 
leave payment and be credited with 
leave which will be available for use 
during period of reemployment. 31 
C,. G. 215, modified in part.........-. 


Separation upon completion of 90 days 


continuous service period—employee 
who has completed 90-day period of 
continuous service required by Annual 
and Sick Leave Act of 1951 and who is 
separated at close of business on 90th 
day receives credit for annual leave ac- 
cumulated for that period and is entitled 
to payment for said leave under lump- 
sum leave act of Dec. 21, 1944.........-- 


Transfer, separation, reappointment, etc.: 


Employees appointed or assigned to duty 
overseas—resignation after receiving 
reduction in force notice—In view of 
provision in Administrative Expenses 
Act of 1946, for return transportation 
of employees serving overseas, and sec. 
207 of Independent Offices Appro. Act, 
1949, providing for payment of addi- 
tional compensation to persons serv- 
ing overseas, employee, whose overseas 
agreement provided for return trans- 
portation if separated for reasons be- 
yond his control and who resigned 
after receiving reduction in force 
notice, may not have his right to both 
transportation and lump-sum leave 
payment including overseas differen- 
tial defeated by issuance of adminis- 
trative order requiring him to choose 
between return transportation and 
overseas differential _..............-.- 

Employees entering military service— 
under lump-sum leave act of Dec. 21, 
1944, entry of employee into military 
service is to to be regarded as separation, 
and therefore, compensation to be paid 
for leave to employee entering military 
service is for determination at salary 
rate he was receiving on last day of 
civilian duty, even though employee 
would have been entitled to within 
grade advancement had he not been 
separated unti) expiration of leave_... 
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Lump-sum payments— Continued 
Transfer, separation, reappointment, etc.— 


Continued 
Furloughed employee holding tempo- 
rary position: 

Final separation from permanent posi- 
tion—Annual! and Sick Leave Regs. 
which authorize transfer of annual 
and sick leave between permanent 
and temporary positions do not 
require that leave to credit of em- 
ployee when appointed to temporary 
position while on involuntary fur- 
lough from permanent position be 
transferred, but rather such leave is 
for retention to employee’s credit in 
his permanent position to be used in 
event of recall to duty or transfer to 
another permanent position or in 
case of annual leave to be paid for 
upon final separation from perma- 
nent position from which he is on 
itt etteui white whnasicmamandees 

Separation from temporary position— 
separation of employee from tem- 
porary position to which he was ap- 
pointed while on involuntary fur- 
lough from permanent position in 
another agency is separation from 
service within meaning of act of 
Dec. 21, 1944, so as to require lump- 
sum payment for any annual leave 
earned and unused in temporary 
position; sick leave is not transfer- 
able to or from temporary position_- 

Positions under different leave systems— 

Panama Canal Zone district attorney 

and assistant district attorney—annua! 

leave to which district attorney of 

U. 8. Dist. Court for Panama Canal 

Zone is entitled is fixed by statute 

whereas that of assistant district attor- 

ney is prescribed by regulations of 

Governor of Panama Canal; therefore, 

as two positions are covered by differ- 

ent leave systems, assistant district 
attorney who is appointed to office of 
district attorney is entitled under said 
regulations to lump-sum payment for 
inc nticersnensccnccvcean 


Mileage. See Mileage, leaves of absence. 
Military, naval, etc., personnel: 
Pay equivalent payments—leave accrued 


but unused prior to separation, discharge, 
etc.—payments based on corrected rec- 
ords—member of uniformed services 
whose bad conduct discharge was 
changed to discharge under honorable 
conditions prior to amendment of Oct. 
25, 1951, to sec. 207 of Legislative Reor- 
ganization Act of 1946 which authorized 
payment of claims arising by reason of 
correction of military or naval records, 
may file claim for unused annual leave 
under sec. 5 (a) of Armed Forces Leave 


310 


310 
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Military, naval, etc., personnel—Continued Sick: 
Act of 1946, as amended, at any time Accrual: 


within one year from Oct. 25, 1951, effec- 


Crediting on bi-weekly, semi-monthly, 


tive date of said amendment neneeeen==-- 61 or annual basis—credit for fraction of 
Terminal leave—awaiting orders status pay period—leave without pay while 
pending retirement—member of military receiving Employee’s Compensation 
services who has been found by physical Act benefits—while provisions of 
evaluation board unfit to perform duties Annual and Sick Leave Act of 1951 
of his rank - grade and who is given prohibits credit for leave for any 
orders to designated place to await fur- fraction of pay period, employee who 
ther orders in connection with disability goes on leave without pay in order to 
retirement proceedings is on authorized receive compensation under Em- 
absence from duty and under sec. 4 (b) ployee’s Compensation Act is to be 
of Armed Forces Leave Act of 1946, as regarded as having completed full pay 
added by sec. 1 of act of Aug. 4, 1947, period and entitled to receive pro- 
period spent at home oe elsewhere 7 rata credit for that part of pay period 
required to be charged against member’s when he was not in receipt of such 
leave balance to extent possible, however compensation_...__- t -gabitee a ie 310 
enlisted member, unless specifically a “ i < 
7 . Ninety-day continuous service require- 
granted leave in his orders, is not en- 5 -est hed ' holdi 
titled to credit of leave rations for period. 34s eo nor : Ser 
Pensens diaeel Mena temporary position—employee who is 
District Court ni appointed to temporary position 
Aeauel os aia citi iia while on involuntary furlough from 
ery ? ; another agency, is not regarded as 
of district judge, district attorney, or 2 a p> 
elas on We” Wie Wines’ Gn: having had break in service so as to 
Panama Canal Zone is held by two require employee to serve 90 days 
qualifying period required by sec. 203 
or more persons in calendar year, : m 
4 (i) of Annual and Sick Leave Act of 
sixty-day annual leave allowance shall A : 
be prorated among such persons in 1951 in order to earn annual leave in 
proportion to time each has served in temporary posision....--------------- 310 
such office during that year, and fail Part-time, intermittent, when actually 
ure of successor to qualify immedi- employed employees—scheduled tour 
ately upon creation of vacancy does of duty requirement—intermittent 
not operate to increase predecessor’s employees whose scheduled tour of 
proportionate share of leave_........-. 115 duty is prepared on monthly basis 
District attorney and assistant district three weeks in advance of month for 
attorney—annual leave to which dis- which it is intended, subject to emer- 
trict attorney of U. S. Dist. Court for gency revision only, and specifies 
Panama Canal Zone is entitled is dates and hours employees will be 
fixed by statute whereas that of assist- required to render service complies 
ant district attorney is prescribed by with “regular tour of duty” require- 
regulations of Governor of Panama ment of Annual and Sick Leave Act 
Canal; therefore, as two positions are of 1951 so as to entitle such employees 
covered by different leave systems, to leave benefits of act, however in 
assistant district attorney who is ap- instances where employees are not 
pointed to office of district attorney is scheduled to perform duties during 
entitled under said regulations to each administrative workweek of bi- 
lump-sum payment for accrued leave. 115 weekly pay period “regular tour of 
Exclusion from Annual and Sick Leave duty” requirement is not met, and 
Act of 1951—Annaal and Sick Leave therefore those employees are not 
Act of 1951, does not apply to statutory entitled to leave benefits of act... .__- 206 
leave rights of district judge, district Suspension or removal from service— 
attorney, or marshal of U. 8. Dist. restoration to duty—employee, who 
Court for Panama Canal Zone, or to was erroneously furloughed in re 
subordinate personnel in their re- duction in force, paid for accumulated 
IN is a a bedi sinie 115 annual leave, and then placed in leave 
Leave charges on calendar day basis— without pay status, is entitled upon 
sixty-day annual leave allowance of reinstatement to back pay benefits of 
district judge, district attorney, and act of June 10, 1948, from date he was 
marshal of U. 8. Dist. Court for Pan- placed in leave without pay status, 
ama Canal Zone, prescribed by sec. computed at rate he was receiving 
42 (c) of title 7 of Canal Zone Code, on date furlough began—less outside 
should be charged on calendar day earnings and retirement deductions 
basis as distinguished from work day if period is counted for retirement— 
neusssesanen diaainit siaiaieisieiniietion - Ms without regard to benefit of any salary 
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Accrual—Continued 
increase occurring during such period; 
however, law specifically excepts ac- 
cumulation of leave during period of 
SE ciccnerdetnienonemersee 
Compensation equivalent payments—sep- 
aration from service—employee whose 
resignation fails to indicate that it was 
necessitated by illness or pregnancy 
and who failed to file application for 
sick leave prior to separation from service 
is not entitled to payment for unused 

sick leave which, under act of Mar. 14, 

1936, could be granted in kind only 

prior to separation...................... 

Recredit of prior accrued leave: 

Break in service—inasmuch as sec. 30.48 
of Annual and Sick Leave Regs., which 
allows employee break in service of 
only 90 days before forfeiture of prior 
accrued sick leave, was not revoked by 
sec. 30.702 of current regulations pro- 
mulgated under Annual and Sick 
Leave Act of 1951, allowing employees 
separated on or after Jan. 6, 1952, 
break in service of not more than 52 
calendar weeks before forfeiture of sick 
leave, employee who resigned prior to 
Jan. 6, 1952, and who, after break in 
service in excess of 90 days, was re- 
employed subsequent to such date 
may not be recredited with prior 
accrued sick leave...................-. 

Leave lost due to transfer between 

positions under different leave laws: 
Administrative recredit authority— 
determination as to whether em- 
ployee should be credited with leave 
purportedly standing to his credit 
at time of transfer to agency under 
leave system different from that 
under 1936 leave act is primary re- 
sponsibility of agency where em- 
ployee is presently employed. ._._.. 
Supporting evidence requirement— 
employees who lost leave by reason 
of transferring to positions having 
different leave systems may not be 
recredited therewith under au- 
thority of Annual and Sick Leave 
Act of 1951 based upon other than 
official record, however where of- 
ficial records of agency in which em- 
ployee was formerly employed have 
been lost or destroyed, there may be 
furnished requesting agency state- 
ment of any other evidence available 
regarding employee’s leave credit 
including estimate of amount of 
leave credit, upon which agency in 
which employee is currently em- 
ployed may determine whether 
credit for leave may be made....... 


390 


516 


310 
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Sick—Continued 
Separation from service—failure to request 


leave prior to separation—employee 
whose resignation fails to indicate that 
it was necessitated by illness or preg- 
nancy and who failed to file application 
for sick leave prior to separation from 
service is not entitled to payment for 
unused sick leave which, under act of 
Mar. 14, 1936, could be granted in kind 
only prior to separation................. 


Transfers: 


Between permanent and temporary 
positions: 
Furloughed employee holding tem- 
porary position: 

Annual and Sick Leave Regs. which 
authorize transfer of annual and 
sick leave between permanent and 
temporary positions does not re- 
quire that leave to credit of em- 
ployee when appointed to tem- 
porary position while on involun- 
tary furlough from permanent 
position be transferred, but rather 
such leave is for retention to em- 
ployee’s credit in his permanent 
position to be used in event of 
recall to duty or transfer to an- 
other permanent position or in 
case of annual leave to be paid for 
upon final separation from per- 
manent position from which he is 
ee 

Separation of employee from tem- 
porary position to which he was 
appointed while on involuntary 
furlough from permanent position 
in another agency is separation 
from service within meaning of 
act of Dec. 21, 1944, so as to require 
lump-sum payment for any annual 
leave earned and unused in tem- 
porary position; sick leave is not 
transferable to or from temporary 


Without pay: 


Annual, military, and sick leave substitu- 
tion, See Leaves of Absence, annual, 
substitution for leave without pay. 

While receiving Employees’ Compensation 
Act benefits—leave credits for fraction 
of pay period—while provisions of an- 
nual and Sick Leave Act of 1951, pro- 
hibits credit for leave for any fraction of 
pay period, employee who goes on leave 
without pay in order to receive com- 
pensation under Employees’ Compensa- 
tion Act is to be regarded as having com- 
pleted full pay period and entitled to 
receive pro-rata credit for that part of 
pay period when he was not in receipt of 
CE SI incdnsticnntccenciacin 





LEAVES OF ABSENCE-—Continued Page | LEAVES OF ABSENCE—Continued Page 
Sick—Continued 


310 


310 








INDEX DIGEST 


LEGISLATION: 


Statutory construction, 
struction. 


See Statutory Con- 


LIBRARY OF CONGRESS: 


Talking book machines—development, pur- 
chase and repair—contract negotiation— 
under provision in sec. 135 (a) of title II, 
U. 8. Code, which requires Librarian of 
Congress, in purchase of books for use of 
adult blind, to give preference to non- 
profit-making institutions or agencies 
whose activities are primarily concerned 
with blind, without reference to sec. 3709, 
R. S., as amended, contracts may be nego- 
tiated with non-profit private concerns for 
development, purchase and repair of talk- 
a  iincvadatanckunetesnnce 


MARITIME ADMINISTRATION: 


Ship sales contracts. See Vessels, sales. 
Subsidies—statutory limitation—that portion 
of Merchant Ship Sales Act of 1946, which 
authorizes Maritime Com., in fixing fair 
and reasonable value of vessel turned in 
for credit on purchase of war-built vessel, to 
include additional amount where neces 
sary by reason of “the public interest in 
promoting exchanges of vessels, as a means 
of rehabilitating and modernizing the 
American Merchant Marine’ was in- 
tended as inducement for future transac- 
tions and could not have been intended to 
apply to vessels already exchanged prior 
to said act, and therefore, contracts pro- 
viding for increased allowances to pur- 
chasers of vessels exchanged prior to act 
are not binding on U. S. so as to preclude 
cancellation or recovery of said increased 
cscdindetiicdtencciesedésiinsere 


MEDICAL TREATMENT: 


Employees on temporary duty—hospitaliza- 
tion—concurrent receipt of per diems and 
Employees’ Compensation Act benefits— 
under par. 45¢c of Standardized Govt. 
Travel Regs., which provides for refund 
of per diem allowance by employees in 
travel status who receive hospitalization 
under any Federal statute or who receive 
reimbursement for hospital expenses, em- 
ployee receiving per diem who was hos- 
pitalized because of accident, and who ob- 
tained reimbursement for hospital ex- 
penses under Employees’ Compensation 
Act is required to refund entire per diem 
allowance received during hospitalization 
period, even though reimbursement for 
first 30 days was limited to difference be- 
tween actual expenses incurred and per 
sonal insurance benefits...............-..-- 

Private—motion sickness pills—purchase by 
employee, assigned to make aerial conser- 
vation surveys, of motion sickness pills for 
prevention of air sickness may be regarded 
as for benefit of Govt. so as to justify reim- 


Page 


326 


130 


113 


MEDICAL TREATMENT—Con. 


bursement for such purchase from appro- 
BIR dacccscndacnctidackichouseheus 


MILEAGE: 


Dependents’ travel. See Mileage, travel by 
privately owned automobile, dependents of 
transferred civilian employees. 

Leaves of absence—temporary duty—addi- 
tional mileage payment—employee who 
traveled to another city for personal rea- 
sons over weekend which involved no leave 
and who was requested to perform tem- 
porary duty at such place is not entitled 
to per diem for travel time or mileage allow- 
ance where no additional travel was in- 
volved by reason of temporary duty not- 
withstanding that leave was charged for 
period of return travel..............-..--- 

Temporary duty—during leave of absence. 
See Mileage, leaves of absence, temporary 
duty. 

Travel by privately owned automobile: 
Dependents of transferred civilian em- 

ployees: 

Common carrier comparative costs— 
transferred employee who transported 
dependents to his new permanent 
duty station in two automobiles be- 
cause illness required one dependent 
to travel in reclining position, thereby 
making use of two automobiles essen- 
tial, may be allowed mileage for use 
of both automobiles under E. O. No. 
9805, as amended, provided mileage 
cost of transportation for dependents 
by two automobiles does not exceed 
cost of their transportation by com- 


Use of more than one automobile—trans- 
ferred employee who transported 
dependents to his new permanent duty 
station in two automobiles because 
illness required one dependent to 
travel in reclining position, thereby 
making use of two automobiles essen- 
tial, may be allowed mileage for use of 
both automobiles under E. O. No. 
9805, as amended, provided mileage 
cost of transportation for dependents 
by two automobiles does not exceed 
cost of their transportation by com- 


Joint travel—passenger’s travel expense 
reimbursement right—under Standard- 
ized Govt. Travel Regs. employee who 
performed official travel in private auto- 
mobile owned and operated by another 
employee who was paid mileage for same 
trip may not be reimbursed constructive 
cost of first-class rail travel for such trip, 
even though employee reimbursed car 
owner for half expenses incurred for use 
SR iaitincidtntttictncesensence 

Parking fees. See Fees, parking. 

Toll charges. See Tolls. 
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MISCELLANEOUS RECEIPTS: 


Proceeds of sale of old or used equipment, 
etc,, not used in purchasing new—pro- 
cedure—Acctg. Sys. Memo. 23—Rev., 
a nities aneiaanemnee 

Revenue producing activities—District of 
Columbia school athletic events—con- 
tests sponsored by private parties—dis- 
position of receipts—inasmuch as Dist. 
of Col. Public School’s share of proceeds 
from football game in which it participated 
was derived frem post season game spon- 
sored by private parties rather than re- 
ceipts from regular school athletic pro- 
grams, provisions in act of Aug. 3, 1951, 
that collections from school athletic con- 
tests be deposited in Treasury of U. §. 
to credit of Dist. of Col., are not for applica- 
tion to receipts from post season game, 
and therefore, such receipts may be treated 
as gift to be disbursed by sponsors for 
benefit of school upon authorization by 
echeol eutiberities........ 2.25 dicen ice cccce 

Vending machine revenue: 

Disposition: 

Funds derived from installation and 
operation of vending machines on 
Govt.-owned or controlled property 
are required to be deposited into 
Treasury of U. 8S. as miscellaneous 
receipts under provisions of sec. 3617, 
R. S., and may not be used to finance 
employee recreation and welfare 
adie denies dcurechatsneteone 

Machines operated by employee groups — 
where contractual arrangements for 
installment purchase, installation, 
and operation of vending machines 
on Govt.-owned or controlled prop- 
erty are made by employee groups 
with administrative approval and 
with understanding that any funds re- 
ceived by such groups from operation 
of machines could be retained by 
employees for general welfare activities, 
G. A. O. will not object to continued 
use of such funds for employee general 
welfare activities pending enactment 
of clarifying legislation, even though 
legal authority of administrative of- 
ficials to agree to such arrangements 
is doubtful in view of miscellaneous 
receipt deposit requirements of sec. 


RE leendattennenadnaenwhateiien 
NATIONAL GUARD: 

Accounting, custodial, etc,, personnel— 

compensation. See Compensation, Na- 


tional Guard, accounting, custodial, ec., 
personnel. 


OFFICERS AND EMPLOYEES: 


Awards for suggestions, inventions, etc. 
See Awards, suggestions, inventions, etc. 

Contracting with private parties—Govern- 
ment liability—transfer and storage com- 


INDEX 
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pany that contracts with Govt. employee 
for packing and shipment of household 
effects in connection with change in em- 
ployee’s headquarters does not have direct 
claim against Govt. for amount due under 
contract—there being no privity of con- 
tract between Govt. and company—and 
employee may not be reimbursed for any 
charges for shipment prior to time he has 

ID ii cctinenasinwdnineeshes 

Debts—collection of indebtedness to Gov- 
ernment—See General Accounting Office, 
debt collection matters. 

Details. See Details. 

“Employee of the United States” — District 
Court of Guam employees—oflicers and 
employees of Dist. Court of Guam are 
officers and employees of Govt. of Guam 
within meaning of that term as used in 
sec. 26 (c) of Organic Act of Guam, not- 
withstanding court is under judicial 
branch of Federal Govt. for administrative 
purposes, so that such officers and em- 
ployees once every two years are entitled 
to transportation at expense of U. 8. for 
themselves and immediate families from 
Guam to their homes and return._._.__-.- 

Employee status determination for holiday 
compensation: 

Regular and temporary employees de- 
fined—under Annual and Sick Leave 
Act of 1951 there is no distinction be- 
tween permanent and temporary em- 
ployees for leave purposes so that leave 
regulations may no longer be used in de- 
termining “regular employees” for pur- 
poses of holiday pay act of June 29, 1938; 
however, in view of Civil Service Regs. 
which recognize as temporary all ap- 
pointments not to exceed one year, em- 
ployees holding indefinite appointments 
not limited to one year or less may be 
considered as ‘“‘regular employees’’ un- 
der 1938 act and entitled to regular com- 
pensation when prevented from working 
on holidays, however employee ap- 
pointed for limited periods of not to 
exceed one year are considered as tem- 
porary employees and are not entitled 
to benefits of 1938 act................... 

Trainee personnel—trainee personnel, who 
serve on regularly scheduled workweeks 
and are compensated by yearly stipends, 
are expressly excluded by act of Aug. 4, 
1947, from operation of Federal Em- 
ployees Pay Act of 1945, and therefore 
are not regarded as officers or employees 
of U. 8., and hence, do not come within 
purview of E. O. No. 10358, June 9, 1952, 
which provides for excusing employees 
on holidays 


Employment restrictions—persons of com- 
pulsory retirement age—under sec. 2 (b) 
of act of Feb. 28, 1948, which authorizes 
reemployment of persons who have been 
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retired after 60 years of age, employee who 
has reached compulsory retirement age of 
70 years may be reemployed upon deter- 
mination by appointing authority that 
employee possesses special qualifications 
for position, notwithstanding automatic 
separation provisions of sec. 204 of act of 


Excusing from work: 
Acts of God, flood marooned situations 
ete.: 

Government Printing Office per annum 
employees—employees of Office of 
Supt. of Documents who are paid on 
per annum basis under Classification 
Act of 1949, notwithstanding that they 
may be paid for night, Sunday, holi- 
day, and overtime services at rates not 
in excess of those allowed under 44 
U. 8. C. 40, may be excused without 
charge to annual leave or loss of com- 
pensation when late for work because 
of snow storms, floods, or other acts of 
God, or because of transportation 
failures 


Wage board employees: 

Employees of G. P. O. paid both on 
hourly basis and per annum basis 
who come within provisions of 44 
U. 8S. C. 40 may be excused without 
charge to annual leave or loss of com- 
pensation to register for voting pur- 
poses and for voting in same manner 
as employees in Executive depart- 


While employees of G. P. O. paid both 
on hourly basis and per annum basis 
who come within provisions of 44 
U. 8. C. 40 and who are late for work 
in excess of one hour due to snow 
storms, floods, or other acts of God, 
or due to transportation failures, 
may be charged with annual leave if 
it is determined administratively 
that they are late for work because 
of conditions referred to above, only 
employees paid on per annum basis 
may be excused for such lateness 
without any charge to leave or loss 
of compensation (28 C. G. 111; 31 id. 
663); however, both classes of em- 
ployees may be excused under Uni- 
form Annual and Sick Leave Regs. 
without charge to leave or loss of 
compensation for unavoidable or 
necessary absence from duty not in 
excess of one hour and tardiness--_- 


Trainee personnel—trainee personnel, who 
serve on regularly scheduled workweeks 
and are compensated by yearly stipends, 
are expressly excluded by act of Aug. 4, 
1947, from operation of Federal Em- 
ployees Pay Act of 1945, and therefore 
are not regarded as officers or employees 


403 
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Excusing from work—Continued 


of U. S., and hence, do not come within 
purview of E. O. No. 10358, June 9, 1952, 
which provides for excusing employees 
Sk diab ncapbicditbbeesed ; 


Transportation failures—employees of Of- 


fice of Supt. of Documents who are 
paid on per annum basis under Classi- 
fication Act of 1949, notwithstanding 
that they may be paid for night. Sun- 
day, holiday, and overtime services at 
rates not in excess of those allowed un- 
der 44 U. S. 0. 40, may be excused 
without charge to annual leave or loss of 
compensation when late for work be- 
cause of snow storms, floods or other acts 
of God, or because of transportation 
Re ee 
While employees of G. P. O. paid both 
on hourly basis and per annum basis 
who come within provisions of 44 U. 
8. C. 40 and who are late for work in 
excess of one hour due to snow storms, 
floods, or other acts of God, or due 
to transportation failures, may be 
charged with annual leave if it is 
determined administratively that they 
are late for work because of conditions 
referred to above, only employees paid 
on per annum basis may be excused 
for such lateness without any charge 
to leave or loss of compensation (28 
C. G. 111; 31 id. 663); however, both 
classes of employees may be excused 
under Uniform Annual and Sick 
Leave Regs. without charge to leave 
or loss of compensation for unavoidable 
or necessary absence from duty not in 
excess of one hour and tardiness - - -__- 


Voting: 


Absentee ballot States—Directive of 
Office of President appearing in Fed- 
eral Personnel Manual, authorizing 
agencies to permit employees who 
desire to vote in State where they 
maintain voting residences to be ex- 
cused for that purpose without charge 
to annual leave, except where voting 
by absentee ballot is permitted, may 
not be extended by administrative 
regulation so as to authorize excusing 
of employee, without charge to annual 
leave, who absents himself from work 
for one day in order to vote in State 
where voting by means of absentee 
ballot is permitted.................... 

Wage board employees—employees of 
G. P. O. paid both on hourly basis 
and per annum basis who come within 
provisions of 44 U. S. C. 40 may be 
excused without charge to annual 
leave or loss of compensation to regis- 
ter for voting purposes and for voting 
in same manner as employees in Exec- 
utive departments.................... 
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Holding two positions. See, also, Compen- 
sation, double. 

Acceptance of one office as vacating 
another—under dual office holding pro- 
hibition provision of act of July 31, 1894, 
person employed in one agency who ac- 
cepts position with another agency is 
regarded as having vacated first position, 
and therefore is entitled to compensation 
for service rendered in second position. 

Foreign Service annuitant holding civil 

service position: 

There is no prohibition of law against 
reemployment in executive civil serv- 
ice of former Foreign Service officer 
below age of automatic retirement who 
has been retired because of disability 
or incapacity, or on his own applica- 
tion, or “‘selected out” under provi- 
sions of sec. 637 of Foreign Service Act 
of 1946, as amended; however, such 
officer may not receive retirement an- 
nuity concurrently with salary of full- 
time civil service position............. 

Under compulsory retirement for age 
provision of sec. 204 of act of June 30, 
1932, Foreign Service officer retired for 
age may not be appointed to full-time 
position in another agency of Federal 
Govt. unless specifically authorized in 
manner set forth in said act........... 

Military, naval, etc., retired personnel— 
retired officer employed by private corpo- 
ration seized by Government—term 
“any corporation” as used in double 
compensation restriction provisions of 
sec. 212 of act of June 30, 1932, as 
amended, contemplates corporations 
which properly may be regarded as in- 
strumentalities of U. 8. and does not 
embrace wholly private corporations 
which have been seized by Govt. under 
Trading With the Enemy Act of 1917, 
as amended, and therefore, said sec. 212 
is not applicable to retired Army officer 
who accepts position with corporation 
which has been seized and is being oper- 
ated by U. S. under Trading With the 
Enemy Act of 1917, as amended, at 
salary in excess of $3,000 per annum..._- 

Hours of work—two work shifts beginning 

within same twenty-four hour period— 

employee who works two shifts which 
begin within same twenty-four hour period 
in his basic workweek may be compen- 
sated for two days of work at regular basic 
rate of pay—first shift being counted as of 
day on which it begins and second shift 
as of day on which it ends................ 

Leaves of absence. See Leaves of Absence. 

Liability—Government losses—negligence, 

judgment errors, etc.—bonded employ- 

ees—execution of faithful performance 
bond by employee gives specific notice to 
employee of his potential liability and con- 
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89 
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Stitutes part of his contract of employ- 
ment and therefore, bonded employee and 
his surety are liable under terms of bond 
for pecuniary losses, due to neglect of duty, 
error, or mistake in judgment, which are 
sustained by Govt 
Missing, interned, captured, etc.: 


Employees paid by Philippine Govern- 
ment: 
Entitlement to Missing Persons Act 
benefits: 

Appropriations of Public Health 
Service are properly chargeable with 
payments of benefits under Missing 
Persons Act to heirs of deceased 
employee who was in U. S. Quar- 
antine Service in Philippine Islands 
when captured by Japanese Army, 
even though his compensation was 
paid by Govt. of Philippine Islands 
under Executive order dated Jan. 3, 
1900, prior to his capture...........- 

Individual who was regularly ap- 
pointed in U. S. Quarantine Service 
with post of duty at Manila, P. I. 
and whose compensation was paid 
by Govt. of said Islands prior to 
Japanese occupation thereof, where 
he was subject to supervision and 
control of Public Health Service 
officers, is employee of U.S. and 
entitled to compensation and other 
benefits of his office regardless of 
source of funds for payment of said 
Sic aiianitdniieducckses 


Promotions: 
Statutory restrictions: 


Whitten Rider: 

Employees who were transferred or 
promoted to higher grade positions 
pursuant to Civil Service Com. 
Departmental Cir. 671, Supp. 11, 
which authorized assignment of 
employees who did not meet service 
in grade requirement of sec. 1310 of 
Supplemental Appro. Act of 1952, 
as amended (Whitten Amendment), 
to higher grade duties without pay- 
ment of compensation fixed for such 
positions—which was held to be 
unauthorized in decision of Mar. 2, 
1953, B-112656, 32 Comp. Gen. 381, 
are required to be assigned to prop- 
erly allocated positions for which 
they are qualified under Commis- 
sion’s regulations and standards and 
sec. 1310 of act. 32 Comp. Gen. 381, 
NINE iceticttcencinnnitnttciine 

Employees who were transferred or 
promoted to higher grade positions 
pursuant to Civil Service Com. 
Departmental Cir. 671, Supp. 11, 
with compensation allocated at 
lower grade, because they did not 
meet service in grade requirement 
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Promotions—Continued 
Statutory restrictions—Continued 


and therefore, employee forfeited that por- 
tion of accrued annual leave in excess of 


Act, 1952, as amended (Whitten I ivicitecintietunniiiiinimeeaaes 111 
Amendment) for promotion to Retired—reemployment. See Retirement, 
higher grades—which was held to Compensation, reemployment, after retire- 
be unauthorized in decision of ment, 
Mar. 2, 1953, B-112656, 32 Comp. Separation from service: 
Gen. 381, may be promoted, ifeligible Effective date—forfeiture of leave in excess 
under said amendment and other- of maximum accumulation—employee 
wise, to grade level at which they who tendered her regination requesting 
were paid provided steps are taken separation from service at close of busi- 
pursuant to proposed circular to ness Jan. 1, 1952, although her last day 
establish new position or additional of active duty was Dec. 29, 1951, must be 
position at such grade level where separated in accordance with terms of 
none existed at time of promotion, resignation as tendered, that is, as of 
and may retain salary payments close of business Jan. 1, 1952, and there- 
made in such grade. 32 Comp. Gen. fore, employee forfeited that portion of 
OO EE eae 394 accrued annual leave in excess of sixty 
Service in grade requirement of sec. day maximum accumulation permitted 
1310 of Supplemental Appro. Act, to be carried forward into calendar year 
1952—Whitten Amendment—is not ite titeiGni didi thieeteieamidedaenwe 111 
only appropriation restriction on Employees entering military service— 
i promotions but is intended to pre under lump-sum leave act of Dec. 21, 
: vent “excessively rapid promo- 1944, entry of employee into military 
tions,” and therefore, employee may service is to be regarded as separation, 
| not be transferred or promoted to and therefore, compensation to be paid 
higher position prior to time he meets for leave to employee entering military 
necessary service requirement with- service is for determination at salary rate 
out payment of compensation fixed he was receiving on last day of civilian 
for such position, also assignment duty, even though employee would have 
of employee to occupy and perform been entitled to within grade advance- 
i duties of position classified in one ment had he not been separated until 
) grade while his salary is fixed in that expiration of leave............-.-------- 76 
of position classified in lower grade Noncompliance with statutory, etc., condi- 
: is contrary to provisions of Classifi tions: 
CE Oe OE inicctennterninnesn 381 Procedural defects: 
Service rendered by employees, who Employee who, after removal from 
did not meet service in grade require service, was restored to duty because 
ments of sec. 1310 of Supplemental of erroneous procedural steps but 
Appro. Act, 1952, as amended erroneous procedure was cured by 
i (Whitten Amendment), in posi subsequent action in removing em- 
tions to which promoted under ployee upon proper charge is not to 
| authority of Civil Service Com. be considered as having been re- 
i Departmental Cir. 671, Supp. 11— moved by unjustified or unau- 
which was held to be unauthorized thorized action within meaning of 
i in decision of Mar. 2, 1953, B-112656, act of June 10, 1948, and therefore, 
32 Comp. Gen. 381, may be evaluated employee is not entitled to compen- 
i for purpose of future personnel sation for period of suspension be- 
transactions on basis of duties ac tween original removal and restora- 
tually performed, so that time in OR Ge icentmnondacunwesees> 356 
grade required by said sec. 1310 may While Veterans’ Preference Act of 
be credited on basis of grade level at 1944, as amended, gives special 
which employee was actually paid preference to veterans such as prior 
32 Comp. Gen. 381, amplified_...... 394 notice in connection with discharge, 


Whitten Rider—Continued 
of sec. 1310 Supplemental Apropr. 


Resignation—effective date—forfeiture of 


leave in excess of maximum accumula- 
tion—employee who tendered her resig- 
nation requesting separation from service 
at close of business Jan. 1, 1952, although 
her last day of active duty was Dec. 29, 
1951, must be separated in accordance 
with terms of resignation as tendered, 
that is, as of close of business Jan 1, 1952, 


sixty day maximum accumulation per- 
mitted to be carried forward into calendar 


furlough without pay, etc., and also 
grants certain rights of appeal to 
C. 8. C. from adverse administra- 
tive actions and provides for man- 
datory compliance with corrective 
action recommended by Commis- 
sion, statute does not contain any 
provision which would obligate 
salary appropriation for compensa- 
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Separation from service—Continued, 
Nencompliance with statutory, etc., condi- 


tions—Continued 
Procedural defects—Continued 
tion lost by employee who is dis- 
charged, suspended, furloughed. or 
reduced in rank or compensation 
and who thereafter, as result of 
appeal, is reinstated or restored to 
his former position, rank or rate of 
in ccseneetinnaitiee eter 


Suspension from duty: 
Compensation for period of unjustified 


suspension. See Compensation, sus- 
pension from duly, compensation for 
period of unjustified suspension. 


Training: 
Appropriation availability: 


Defense Department: 
Administrative authorization require- 
ment: 

Expenses incurred under employee 
training provisions of sec. 610 of 
Dept. of Defense Appro. Act, 1952, 
which require Secretarial approval 
may be charged to appropriations 
available for employee training at 
time contracts for such training 
were entered into even though 
approval of contracts and expenses 
by Secretary concerned was made 
a nicntiebecdinciins 

Under sec. 610 of Dept. of Defense 
Appro. Act, 1952, which provides 
funds for all necessary expenses 
in connection with civilian em 
ployee instruction and training 
specifically approved by Sec. of 
Dept. concerned, approval by Sec. 
of Navy of tuition payments under 
employee training contracts en- 
tered into without prior Secretar. 
ial approval will meet requirement 
of act so as to permit such pay- 
ments under contracts, however 
spirit and intent of statute would 
be more completely fulfilled by 
advance approval of such ex- 

Forest Service employees—appropria- 
tion “Salary and Expenses, Forest 
Service” is available for payment of 
expenses incurred by Forest Service 
employees of Forest Products Labora- 
tory in attending specialized courses of 
brief duration at educational institu- 
tions in advanced phases of their 
respective sciences, provided it is 
administratively determined that such 
attendance is necessary to effect work 
and responsibilities of Laboratory and 
is not for personel convenience or 
knowledge of employees. -............- 


Personal ¥. Government expense: 


Defense Department—under sec. 610 


210 


171 


339 


Training— Continued 
Personal v. Government expense—(Con. 


of Dept. of Defense Appro. Act, 1952, 
which provides funds for all necessary 
expenses in connection with civilian 
employee instruction and training 
specifically approved by Sec. of Dept. 
concerned, approval by Sec. of Navy 
of tuition payments under employee 
training contracts entered into without 
prior Secretarial approval will meet 
requirement of act so as to permit such 
payments under contracts however 
spirit and intent of statute would be 
more completely fulfilled by advance 
approval of such expenses. __.._...... 
Schools—Forest Service employees— 
appropriation “‘Salary and Expenses, 
Forest Service’ is available for pay- 
ment of expenses incurred by Forest 
Service employees of Forest Products 
Laboratory in attending specialized 
courses of brief duration at educational 
institutions in advanced phases of 
their respective sciences, provided it 
is administratively determined that 
such attendance is necessary to effect 
work and responsibilities of Labora- 
tory and is not for personal conven- 
ience or knowledge of employees. _--.. 


Welfare and recreation activity financing: 
Vending machine receipts: 


Funds derived from installation and 
operation of vending machines on 
Govt.-owned or controlled property 
are required to be deposited into 
Treasury of U. S. as miscellaneous 
receipts under provisions of sec. 3617, 
R. 8., and may not be used to finance 
employee recreation and welfare 
dei cin tla ceipnagect 

Where contractual arrangements for 
installment purchase, installation, 
and operation of vending machines 
on Govt.-owned or controlled property 
are made by employee groups with 
administrative approval and with 
understanding that any funds received 
by such groups from operation of 
machines could be retained by em- 
ployees for general welfare activities, 
G. A. O. will not object to continued 
use of such funds for employee general 
welfare activities pending enactment 
of clarifying legislation, even though 
legal authority of administrative 
officials to agree to such arrangements 
is doubtful in view of miscellaneous 
receipts deposit requirements of sec. 


ORDERS: 


Military, naval, etc., personne! —retirement— 
cancellation or revocation before effective 
date—while administrative order which 


171 


124 
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ORDERS—Continued Page | PAY—Continued Page 
transfers member of armed forces from Active duty—Continued 
active list to permanent retired list is amended, or to disability retirement 
final and may not be canceled or set aside benefits of sec. 402 (c) of Career Com- 
after effective date, Marine Corps warrant pensation Act of 1949, regardless of 
officer whose initial retirement orders, method of travel employed, point of 
which placed him on the permanent departure (headquarters or home), or 
retired list for physical disability, were pay or non-pay status of officer, even 
canceled prior to effective date is entitled though such travel may be prescribed 
to active duty pay and allowances until in orders as part of inactive duty train- 
effective date of subsequently issued re- OR ie on i ists w hindedenesbicalaint cove 554 
CI GR iho co ctinn bbb tibindibiwsibce 558 Additional: 

PANAMA CANAL: Actetien Suge 


During period of incapacity—disability 
not result of aviation accident—officer 
incapacitated for flying duty as result 
of injuries received while participating 
in ground rescue operations incident 
to plane crash which had no relation 
to flying duty assignment may not be 
considered as having received injuries 
as result of “aviation accident” within 
meaning of that term as used in sec. 1 
of E. O. No. 10152, so as to be entitled, 
under sec. 10 of order, to flight pay for 
three month period following injury.. 530 

Effective date of orders for pay pur- 
poses—in view of flight pay restrictions 


Employees—pilots—status—in view of 
C. 8. ©. holding that Panama Canal 
pilots are officers or members of crews 
of vessels within meaning of sec. 202 (8) 
of Classification Act of 1949, compensation 
of such pilots is to be fixed and adjusted 
in accordance with prevailing rates in 
maritime industry and they are not sub- 
ject to overtime compensation provisions 
of sec. 201 of Federal Employees Pay Act 
of 1945, as amended, even though pilots 
have also been held to be within exemption 
of sec. 202 (20) of Classification Act of 1949 
with respect to Panama Canal Company. 


31 Comp. Gen. 87, overruled.....-.--..-- 307 in Dept. of Defense Appro. Act, 1953, 

PATENTS: Reserve officer who has been ordered 

Fees—payment by Government Agencies— " — pee pgp Ais 
while 35 U. 8. Code 41 authorizes and = as 


of aviation duty is not entitled to flight 
pay prior to date he first reports at 
station where such duty is to be per- 


directs Patent Office to charge and collect 
fees for furnishing copies of documents, 
recording and other services, it does not 
r € : hE RE TINE 442 
authorize or require collection of such 
: af ie Combat duty: 
fees from agencies of Federal Govt.; neither . 
Computation basis—combat pay pro- 
may Patent Office be reimbursed by « 
. : vided by Combat Duty Pay Act of 
agencies for such services under sec. 601 Lr ee , 
1952, like basic pay and various classes 
of Economy Act of 1932, as amended, A 
~ of hazardous duty pay authorized by 
which contemplates reimbursement only . 
: : Career Compensation Act of 1949, as 
for services that are normal function of 


‘ : : amended, is to be considered monthly 
both procuring and performing agency.... 392 pron tion within meaning of act 


PAY: of June 30, 1906, as amended, and there- 
Active duty: fore, member of uniformed services 
Performance of duty under erroneous otherwise entitled to such pay who is 
appointment—person who was appointed not entitled to basic pay for entire 
and ordered to active duty as major in month should have his combat pay 
National Guard of U. 8. under sec. 111 also prorated on fractional part of 
of National Defense Act, as amended, EE ER A a 55 
but who subsequent to going on active Entitlement for fractional part of month: 
duty was determined to be ineligible to Member of uniformed services who is 
hold that grade and was tendered ap- entitled to incentive pay under sec. 
pointment as captain, which he accepted, 204 of Career Compensation Act of 
was in de jure status while on active 1949, as amended, for fractional part 
duty as major and entitled to pay and of month during which he is other- 
allowances as major until acceptance of wise entitled to combat pay, may be 
appointment as captain... -..........-..-. 414 paid combat pay on prorated basis, 
Reservists injured en route to or from tem- under sec. 705 of Combat Duty Pay 
porary active duty station, inactive duty Act of 1952, for fractional part of 
training, etc.—reserve officer of Army or month during which he is not en- 
Air Force who is injured or killed while titled to incentive pay, even though 
employed in authorized travel to or from member qualified for combat pay 
inactive-duty training is not entitled to during same period that he quali- 


benefits of the act of Apr. 3, 1939, as fied for incentive pay............... 65 
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PAY—Continued 


Additional—Continued 
Combat duty—Continued 


Entitlement for fractional part of 
month—Continued 

Incentive pay entitlement for frac- 
tional part of same month—member 
of uniformed services who is entitled 
to incentive pay under sec. 204 of 
Career Compensation Act of 1949, 
as amended, during month in which 
he is also entitled to combat pay un- 
der Combat Duty Pay Act of 1952, 
may receive either incentive pay or 
combat pay, whichever is greater 
ee ee 

Hospitalization periods: 

Member of armed forces who is hos- 
pitalized for treatment of injury or 
wound received in action while serv- 
ing as member of combat unit in 
Korea is entitled, under sec. 704 of 
Combat Duty Pay Act of 1952, to 
receive combat pay at rate of $45 
per month for such part of calendar 
month during which he is injured or 
wounded as he may be in basic pay 
status and also for those days during 
next three succeeding calendar 
months on which he is hospitalized 
for treatment of injury or wound--. 


Frostbite—member or former member 
of uniformed services who suffers or 
suffered frostbite while serving as 
member of combat unit in Korea and 
who is hospitalized for such frostbite, 
may be considered as having been 
“injured in action,” or “‘ wounded in 
action,” within meaning of those 
terms as used in sec. 704 (a) of Com- 
bat Duty Pay Act of 1952, and there- 
fore is entitled to combat pay-...... 


Inclusion in six months’ death gratuity— 
inasmuch as combat pay authorized 
by Combat Duty Pay Act of 1952, is 
considered monthly compensation 
within meaning of act of June 30, 1906, 
as amended, it may be included in six 
months’ death gratuity payable upon 
death of member of uniformed services 
who is entitled to such pay during 
CN ee 


Korean service—claims by members or 
former members of uniformed services 
for combat pay for Korean service on 
and after June 1, 1950, under retroac- 
tive provisions of Combat Duty Pay 
Act of 1952, may be processed and paid 
by services concerned subject to audit 
by Div. of Audits, G. A. O.; however, 
claims for combat pay submitted by 
legal representatives or heirs of de- 
ceased and incompetent persons should 
be forwarded to claims Div. of G. A. O. 
a isch astnccnticcsibese 
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Additional—Continued 
Combat duty—Continued 
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Saved pay and allowances entitlement— 
member of uniformed services may not 
retain saved pay for particular period 
and be paid, in addition thereto, com- 
bat pay for same period under Combat 
Duty Pay Act of 1952; however, where 
member’s pay has accrued on saved 
pay basis and he is qualified for com- 
bat pay during all or part of such pe- 
riod, his pay may be adjusted, for pe- 
riod of entitlement to combat pay only, 
so as to allow him difference, if any, 
between saved pay and pay at rates 
and under conditions set forth in laws 
in effect during period, including 
retroactive pay under said Combat 
Sy SE ieccenntesnenstcschacne 


From sources other than United States— 


statutory prohibition—officers on active 
duty as interns in municipal hospitais— 
Naval Reserve officer on active duty as 
intern in municipal hospital who is paid 
compensation for performance of service 
required of him as Reserve officer on ac- 
tive duty, receives compensation inci- 
dent to his duties for benefit of U. 8S. and 
therefore compensation should be col- 
lected from officer and covered into 
Treasury as miscellaneous receipts. ._- 


Gratuities. See Gratuities. 
Incentive pay—concurrent combat duty pay 


entitlement—member of uniformed serv- 
ices who is entitled to incentive pay 
under sec. 204 of Career Compensation 
Act of 1949, as amended, during month 
in which he is also entitled to combat 
pay under Combat Duty Pay Act of 
1952, may receive either incentive pay or 
combat pay, whichever is greater 


Medals, badges, citations, etc. 


Extraordinary heroism citation— W hile 
sec. 208 of Naval Reserve Act of 1938, 
as added by sec. 3 of act of Aug. 10, 
1946, authorizes counting of enlisted 
man’s active duty after transfer to 
Fleet Reserve of retired list for purpose 
of increasing retainer or retired pay for 
extraordinary heroism, no reference is 
made to such increase for good conduct 
and therefore, active duty performed 
after transfer to Fleet Reserve may not 
be used to increase enlisted member’s 
retainer or retired pay for good con- 


Good conduct citation—while sec. 208 of 
Naval Reserve Act of 1938, as added 
by sec. 3 of act of Aug. 10, 1946, author- 
izes counting of enlisted man’s active 
duty after transfer to Fleet Reserve of 
retired list for purpose of increasing 
retainer or retired pay for extraordi- 
nary heroism, no reference is made to 
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PAY—Continued 


Additional—Continued 

Medals, badges citations, ete.—Con. 
such increase for good conduct and 
therefore, active duty performed after 
transfer to Fleet Reserve may not be 
used to increase enlisted member’s re- 
tainer or retired pay for good conduct. 
Submarine duty—periods of absence from 
submarine—under sec. 204 (a) of Career 
Compensation Act of 1949, and E. O. 
No. 10152 issued pursuant thereto, mem- 
bers of uniformed services who are at- 
tached to submarines are not entitled to 
incentive pay for performance of sub- 
marine duty for any part of any period of 
absence of sixteen days or more from 
submarine, whether on temporary addi- 
tional duty, leave, or otherwise_......_- 

Aviation duty, See Pay, additional, aviation 
duty. 

De facto status —active duty after discharge— 
person who enlisted in Marine Corps Re- 
serve and was discharged without having 
performed any active duty but who, not- 
withstanding such discharge, was subse- 
quently ordered to and did go on extended 
active duty may be considered as having 
performed duty in de facto status and is 
entitled, upon subsequent enlistment in 
Regular Marine Corps, to count such 
service in computing his cumulative years 
of service for pay purposes...............- 

De jure status—active duty under erroneous 
appointment—person who was appointed 
and ordered to active duty as major in Na- 
tional Guard of U. 8. under sec. 111 of 
National Defense Act, as amended, but 
who subsequent to going on active duty 
was determined to be ineligible to hold 
that grade and was tendered appointment 
as captain, which he accepted, was in de 
jure status while on active duty as major 
and entitled to pay and allowances of 
major until acceptance of appointment as 


Disability severance pay: 

Emergency officers’ retired list—payments 
by Defense Department—sec. 414 (a) of 
Career Compensation Act of 1949, which 
provides that “‘all duties, powers, and 
functions incident to determination of 
* * * entitlement to and payment of 
disability severance pay shall be vested 
in Secretary concerned,” contemplates 
that all payments of severance pay au- 
thorized in sections 402 and 403 of act 
shall be made by uniformed service con- 
cerned, and therefore, Dept. of Defense 
Appro. (fiscal year 1953) is available for 
payment of severance pay (in appropri- 
ate cases) to emergency retired officers 
and to reserve officers of Army of U. S. 
whose right to retired pay was based on 
ON BE iy Ci cndaccctisnccsscosinen 
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PAY—Continued 


Disability severance pay—Continued 

Reserve officers—payments by Defense 
Department—sec. 414 (a) of Career Com- 
pensation Act of 1949, which provides 
that “all duties, powers, and functions 
incident to determination of * * * en- 
titlement to and payment of disability 
severance pay shall be vested in Secre- 
tary concerned,” contemplates that all 
payments of severance pay authorized 
in sections 402 and 403 of act shall be 
made by uniformed service concerned, 
and therefore, Dept. of Defense Appro. 
(fiscal year 1953) is available for pay- 
ment of severance pay (in appropriate 
cases) to emergency retired officers and 
to reserve officers of Army of U. 8S. whose 
right to retired pay was based on act of 
at: Gs a ca cwe cn okwsadesencin ez 

Service credits—cadet, midshipman, etc., 
service—sec. 412 of Career Compensation 
Act of 1949 provides that, for purpose of 
Title IV of that act relating to retire- 
ment, retirement pay, and separation 
and severance pay for physical dis- 
ability, term “‘active service” shall be 
interpreted to mean for personnel indi- 
cated ‘‘all service as member of uni- 
formed service,” while on active duty, 
and therefore, active service as appointed 
aviation cadets in Naval Reserve or 
Marine Corps Reserve is ‘‘service as 
member of uniformed service,” within 
meaning of that section............----- 

Drill: 

Organized Reserve Corps: 
Maximum limitation: 

In view of absence in present regula- 
tions for Organized Reserve Corps 
of any provision which would limit 
unit organized for part of year to 
payment for proportionate number 
of maximum number of assemblies 
authorized for that year, payment 
may be made for authorized number 
of assemblies for unit subject only 
to restriction in said regulations on 
number of authorized assemblies for 
calendar month or for three-month 
period for which payment may be 


Affiliated units—number of training 
assemblies of which members of 
“affiliated unit” of Organized Re- 
serve Corps are legally entitled to 
pay cannot be increased to number 
in excess of that authorized by regu- 
lations applicable to active training 
duty of units of Organized Reserve 
Corps generally which are 48 as- 
semblies per year for units of class 
A status and 24 assemblies per year 
for units of class B status, and there- 
fore, there is no statutory authority 
to pay members of ‘‘affiliated unit” 
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PAY—Continued 


Drilli—Continued 
Organized Reserve Corps— Continued 
Maximum limitation—Continued 


holding class B status on bavxis o/ 48 
assemblies per year regardless of 
terms of “‘affiliation agreement”’ _ - _- 


Units organized for portion of fiscal 


year—in view of absence in present 
regulations for Organized Reserve 
Corps of any provision which would 
limit unit organized for part of year to 
payment for proportionate number ot 
maximum number of assemblies au 
thorized for that year, payment may be 
made for authorized number of as 
semblies for unit subject only to re 
striction in said regulations on number 
of authorized assemblies for calendar 
month or for three-month period for 
which payment may be made_-_-- 


Leaves of Absence. See Leares of Absence. 
Retainer : 
Service credits: 
Active duty after transfer to Fleet Re- 


serve: 
Under sec. 208 of Naval Reserve Act 
of 1938, as added by sec. 3 of act of 

Aug. 10, 1946, enlisted men of Navy 

and Marine Corps who transferred 

to respective Fleet Reserve com 
ponents after completing more than 

16 years of total service and who 

thereafter performed active duty 

which when added to prior service 
equaled 20 or more years of service 
are entitled, upon subsequent re- 
lease from active service, to retainer 
or retired pay computed on same 
basis as members who orginally 
transferred to said Reserve after 
completion of 20 or more years of 
service. 26 C. G. 804, modified _-_- 
Extraordinary heroism clitation— while 

sec. 208 of Naval Reserve Act of 1938, 

as added by sec. 3 of act of Aug. 10, 

1946, authorizes counting of enlisted 

man’s active duty after transfer to 

Fleet Reserve of retired list for pur- 

pose of increasing retainer or retired 

pay for extraordinary heroism, no 
reference is made to such increase for 
good conduct and therefore, active 
duty performed after transfer to 

Fleet Reserve may not be used to 

increase enlisted member's retainer 

or retired pay for good conduct- ---- 
Fractional year credits: 

In computing length of service for 
retainer or retired pay purposes, 
under sec. 208 of Naval Reserve 
Act of 1938, as added by act of Aug. 
10, 1946, active service performed 
by enlisted man subsequent to 
transfer to Fleet Reserve may be 
added to service credited prior to 
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Retainer—Cont inued 

Service credits—Continucd 
Active duty after transfer to Fleet Re- 

serve—Continued 

Fractional year credits— Continued 

transfer, and six months or more of 
service is to be considered full year 
in computing said retainer or 
retired pay _-.....- ideas 
Under sec. 208 of Naval Reserve 
Act of 1938 as added by act of Aug. 
10, 1946, enlisted man who trans 
ferred to Fleet Reserve prior to 
effective date of 1946 act with over 
16 but less than 20 years of naval 
service and who is otherwise 
eligible under act for retainer or 
retired pay provided for such 
transferees with 20 years total 
naval service is entitled to count 
six months or more of service as 
full year for longevity pay pur- 
poses in computing said retainer 
or retired pay, provided fractional 
part of year is composed of service 
which otherwise is creditable for 
longevity pay purposes___--- 

Good conduct citation—while sec. 208 
of Naval Reserve Act of 1938, as 
added by sec. 3 of act of Aug. 10, 
1946, authorizes counting of enlisted 
man’s active duty after transfer to 
Fleet Reserve of retired list for pur- 
pose of increasing retainer or retired 
pay for extraordinary heroism, no 
reference is made to such increase for 
good conduct and therefore, active 
duty performed after transfer to 
Fleet Reserve may not be used to 
increase enlisted member’s retainer 
or retired pay for good conduct. -.-.- 

Recomputation for members in in- 
active status—provision in sec. 208 
of Naval Reserve Act of 1938, as 
added by sec. 3 of act of Aug. 10. 
1946, which authorizes recomputa- 
tion of retainer or retired pay of 
members of Fleet Reserve on basis 
of active duty performed subse- 
quent to July 1, 1925, while extended 
to reservists who returned to in- 
active status prior to enactment of 
1946 act, is to be regarded, in view 
of proviso thereto, as limited to 
active duty performed during period 
of National Emergency declared by 
President under which reservists 
may be called to active duty without 
iii cn cnc isceeiind 

Retired: 

Advancement in rank on retired list—pay 
computation based on highest appointed 
rank—in accordance with Court of 
Claims decision in Satterwhite v. U. 8. 
payment of retired pay may be made 
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PAY—Continued 
Retired—Continued 


to member of uniformed services based 

on commissioned rank held in World 

War I, if advanced to that rank on re- 

tired list of service concerned under 

provisions of sec. 513 of Career Com 
pensation Act of 1949, even though such 
rank was held in branch of service other 
than one from which retired_..........-. 

Appropriation restrictions applying to 

commissioned personnel—voluntary re- 

tirement—oflicer who retired voluntarily 
after enactment of Dept. of Defense 

Appro. Act of 1952, which prohibited 

payment of retired pay to commissioned 

officers who retired voluntarily after 
date of its enactment, is not entitled 
to retired pay under Dept. of Defense 

Appro. Act of 1953, which was enacted 

after his retirement but which continued 

prohibition against payment of retired 
pay to commissioned officers who re- 
tired voluntarily ‘‘after date of enact- 

CE EE pn cosniecteesnumenenas 

Disability retirement pay: 

Disability determination based upon 
competent finding of fact—while sec. 4 
of Naval Aviation Personnel Act of 
1940. as amended provides, under 
conditions stipulated therein, that 
members of Naval Reserve or Marine 
Corps Reserve who suffer disability 
shall be entitled to receive same 
“retirement pay” as members of 
Regular Navy or Marine Corps of 
corresponding grades and length of 
service, right to such retirement pay 
is not predicated on “retired” status 
or placing of member’s name on re- 
tired list, but om competent deter- 
mination of essential facts bringing 
member within stipulated conditions 
which entitled member to authorized 
“retirement pay” in nature of pension, 
without regard to being retired or 
even remaining in service............. 


Disability determination subsequent to 
active duty release: 

Under Naval Aviation Personnel Act 
of 1940, as amended, which provides 
for retired pay for disabled members 
of Naval and Marine Corps Reserve, 
officer found physically fit and re- 
leased from active duty under 
general demobilization program, 
whose record was corrected by 
Board for Correction of Naval Rec- 
ords to show “‘retired”’ date as date 
of release from active duty rather 
than date his name was placed on 
retired list for disability, without 
correction by such board that officer 
actually was disabled at date of 
release is not entitled to disability 
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Retired—Continued 
Disability retirement pay—Continued 


Disability determination subsequent to 
active duty release—Continued 
retirement pay retroactive to date 
of his release from duty_..........-- 
Former Army officer whose military 
record would not entitle him to 
receive disability retirement pay 
may not be authorized to receive 
such pay by determination of Sec. 
of Army, purportedly acting through 
Army Board on Correction of Mili- 
tary Records established pursuant 
to sec. 207 of Legislative Reorganiza- 
tion Act of 1946, as amended, which 
did not purport to change his mili 
tary record but merely recom- 
mended that illegal conclusion that 
he was entitled to disability retire- 
ment pay be confirmed and vaii- 


Former member of Marine Corps 
Reserve whose naval record has been 
corrected by Bd. of Correction of 
Naval Records, pursuant to sec. 207 
of Legislative Reorganization Act 
of 1946, as amended, to show that he 
was incapacitated for active duty 
at time of release from active duty 
due to physical disability suffered 
while on active duty under orders 
contemplating naval service in ex- 
cess of thirty days and that such 
incapacity is permanent, is entitled 
to retired pay retroactive to date of 
WP ncnncanbenhdangtanasene 

Disability incurred during enlisted 
service which preceded commis- 
sioned service—under disability re 
tirement pay provisions of sec. 4. of 
Naval Aviation Personnel Act of 
1940, as amended, officer of Naval 
Reserve who was found physically 
qualified for release from active 
duty but who after release was found 
by Naval Retiring Board to be 
physically incapacitated for active 
duty, as result of disability which 
had its origin during period of en- 
listed service immediately preceding 
duty as officer, is not entitled to 
disability retirement pay as officer - 

Medical Survey Review Board's 
authority— Medical Survey Review 
Board established under sec. 302 (a) 
of Servicemen’s Readjustment Act 
of 1944, as amended, to review cases 
of members retired for “‘ physical dis- 
ability” has no jurisdiction to review 
case of Naval Reserve Officer who 
previously was examined and found 
physically qualified for release from 
active duty, notwithstanding that 
evidence indicates officer may have 
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Retired— Continued 
Disability retirement pay—Continued 


Disability determination subsequent to 
active duty release—Continued 
been suffering from disease at time 
EE 
Disability found to exist prior to physical 
examination for promotion: 

Officer selected for promotion whom 
clinical board had found to be suffer 
ing from disease prior to physical 
examination given to effect such pro- 
motion and whose subsequent disa 
bility retirement was for same dis- 
ease may not, under sec. 402 (d) of 
Career Compensation Act of 1949, 
be advanced to grade for which 
selected and receive retired pay of 
that grade, as said sec. authorizes 
officer’s disability retirement pay to 
be computed on rank to which he 
is eligible for promotion only if phys- 
ical disability is found to exist as 
result of physical examination given 
in connection with effecting perma 
ES 

Officer selected for temporary promo- 
tion whose eligibility for such pro- 
motion was not required to be based 
upon cumulative years of service or 
years of service in rank, grade, or 
rating, who during physical exami- 
nation was found not qualified for 
promotion by reason of physica) dis- 
ability, and who was subsequently 
transferred to retired list by reason 
of disability, may not, under sec. 
402 (b) of Career Compensation Act 
of 1949, be advanced to grade for 
which selected and receive retired 
CO 

Officer who was admitted to naval 
hospital suffering from disease and 
who was subsequently found fit for 
full duty by medical survey board 
prior to being selected for promotion, 
but who on appearing before board 
of medical examiners in connection 
with such promotion was found not 
qualified by reason of said disease 
and whose subsequent disability re- 
tirement was for same disease, may 
not be advanced, under sec. 402 (d) 
of Career Compensation Act of 1949, 
to grade for which selected and 
receive retired pay of that grade-__. 

Election of pay computation method: 

Members of Fleet Reserve retired for 
physical disability prior to Oct. 1, 
1949, who elected to qualify for dis- 
ability retirement pay under title 
IV of Career Compensation Act ol 
1949, and who under recent court 
decision would be entitled to more 
advantageous benefits under sec. 51] 
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Retired—Continued 
Disability retirement pay—Continued 


Disability determination subsequent to 
active duty release—Continued 
Election of pay computation met hod— 
Continued 
of act, may elect now to qualify for 
retired pay under said sec. 511__.... 
Officers with service prior to November 
12, 1918—sec. 513 of Career Compen- 
sation Act of 1949, approved Oct. 12, 
1949, which authorizes advancement 
of retired enlisted persons and re- 
tired warrant officers to highest offi- 
cer rank held during World War I 
period, may not be considered as 
effective prior to “date of enactment 
of this Act,” within meaning of sec. 
511 of act, even though such act was 
made retroactively effective as of 
Oct. 1, 1949, and therefore, warrant 
officers who retired prior to Oct. 1, 
1949, are not entitled to benefits of 
sec. 513 in computation of saved 
retired pay under method “A” in 


Emergency officers’ retired list—pay- 
ments by Veterans Administration— 
Dept. of Defense Appro. (fiscal year 
1953) for retired pay of military per- 
sonnel is not available for payment of 
retired pay to persons whose right to 
such pay arose by reason of placement 
on one of emergency officers’ retired 
lists created by act of May 24, 1928, 
which provides that retired pay of 
such persons shall be paid solely out 
of funds appropriated to Veterans 
Adm., and therefore, election made 
under sec. 411 of Career Compensation 
Act of 1949, changing rate or method 
of computing retired pay, does not 
change appropriation to be charged 
I ice cthtindetcesbestcece 

Incorrect physica! report at time of ap- 
pointment—Marine Corps enlisted 
man whose physical disability was 
incapacitating prior to appointment 
as officer and whose physical fitness 
was incorrectly reported for such ap- 
pointment is not entitled to disability 
retired pay as officer under retirement 

Reserve officers—payments by Veterans 
Administration—Dept. of Defense 
Appro. (fiscal year 1953) for retired 
pay of military personnel is not avail- 
able for payment of retired pay to 
reserve officers of Army of U. S. whose 
right to such pay arose by reason of 
act of Sept. 26, 1941, which required 
that retirement benefits authorized 
therein be paid out of funds appro- 
priated to Veterans Adm., and there- 
fore, election made under sec. 411 of 
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Disability retirement pay—Continued 
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Retired—Continued 
application in cases involving sec. 511, 


Career Compensation Act of 1949, 
changing rate or method of computing 
retired pay, does not change appro 


held at time of retirement—service in 
branch other than from which retired— 
decision of Comp. Gen. of U. S., 20 
Comp. Gen. 437, which held that, under 
sec. 511 of Career Compensation Act of 
1949, previously retired member of uni- 
formed services who satisfactorily held 
higher rank in branch of service other 
than that from which retired is not en- 
titled to retired pay computed on active- 
duty pay of such higher grade, is still for 


notwithstanding contrary effect given 
somewhat similar language in sec. 513 
of act by Court of Claims in Satterwhite 


Extraordinary heroism citation—while 
sec. 208 of Naval Reserve Act of 1938, 
as added by sec. 3 of act of Aug. 10, 
1946, authorizes counting of enlisted 
man’s active duty after transfer to 
Fleet Reserve of retired list for pur- 
pose of increasing retainer or retired 
pay for extraordinary heroism, no 
reference is made to such increase for 
good conduct and therefore, active 
duty performed after transfer to 


priation to be charged withsuch pay.. 417 Gi Te Siiciaieeniessntebasntiineains 425 

Reservists injured en route to or from Officers serving in military or naval forces 
temporary active duty station, inactive prior to November 12, 1918—service in 
duty training, etc.— Reserve Officer of branch other than from which retired— 
Army or Air Force who is injured or in accordance with Court of Claims deci- 
killed while employed in authorized sion in Satterwhite v. U. 8. payment of 
travel to or from inactive-duty training retired pay may be made to member of 
is not entitled to benefits of the act of uniformed services based on commis 
Apr. 3, 1939, as amended, or to disa- sioned rank held in World War I, if 
bility retirement benefits of sec. 402 (c) advanced to that rank on retired list of 
of Career Compensation Act of 1949, service concerned under provisions of 
regardless of method of travel em- sec. 513 of Career Compensation Act of 
ployed. point of departure (head- 1949, even though such rank was held in 
quarters or home), or pay or non-pay branch of service other than one from 
status of officer, even though such ih itittnnctinetinntiinnes 425 
travel may be prescribed in orders as Reserve personnel—computation basis— 
part of inactive duty training__...... 554 while last eight years of satisfactory 

Service credits—cadet, midshipman, Federal service to be counted for re 
ete.. service—sec. 412 of Career Com- tirement purposes under title III of 
pensation Act of 1949 provides that, Army and Air Force Vitalization and 
for purpose of Title IV of that act Retirement Equalization Act of 1948 
relating to retirement, retirement pay as amended, is required to be service in 
and separation and severance pay reser ve component of uniformed services. 
for physical disability, term “active such reserve service is not required to 
service’’ shall be interpreted to mean be continuous, so that period of Regular 
for personnel indicated “all service Army service intervening between 
as member of uniformed services,” periods of reserve service aggregating 
while on active duty, and therefore, required eight years is to be excluded in 
active service as appointed aviation determining length of service required 
cadets in Naval Reserve or Marine for member to qualify for retirement 
Corps Reserve is “‘service as member pay under said title ITI................. 225 
of uniformed service,” within mean- Service credits: 
ing of that section.................---- 473 Active duty after retirement: 

Temporary disability retired list—ad- Under sec. 208 of Naval Reserve Act oi 
vancement after name is placed on 1938, as added by sec. 3 of act of Aug. 
retired list—warrant officer in pay 10, 1946, enlisted men of Navy and 
grade W-2 whose name is placed on Marine Corps who transferred to 
temporary disability retired list pur- respective Fleet Reserve compo- 
suant to subsec. 402 (b) of Career nents after completing more than 16 
Compensation Act of 1949, is entitled years of total service and who there- 
under subsec. 402 (d) to temporary after performed active duty which 
disability retired pay computed on when added to prior service equaled 
basic pay of grade held at time his 20 or more years of service are en 
name is placed on said list, so that titled, upon subsequent release from 
such officer may not receive disability active service, to retainer or retired 
retired pay computed on basis of pay pay computed on same basis as mem- 
grade W-3 to which he was purport- bers who originally transferred to 
edly advanced subsequent to his name said Reserve after completion of 20 
being placed on said retired list_...... vz or more years of service. 26 C. G. 

Members who served in higher rank than A ta iietecinieenene 159 
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Retired—Continued 
Service credits—Continued 


Active duty after retirement—Con. 
Fleet Reserve may not be used to 
increase enlisted member’s retainer 
or retired pay for good conduct-_.... 

Fractional year credits: 

In computing length of service for 
retainer or retired pay purposes, 
under sec. 208 of Naval Reserve 
Act of 1938, as added by act of Aug. 
10, 1946, active service performed 
by enlisted man subsequent to 
transfer to Fleet Reserve may be 
added to service credited prior to 
transfer, and six months or more 
of service is to be considered full 
year in computing said retainer 


Under sec. 208 of Naval Reserve Act 
of 1938 as added by act of Aug. 10, 
1946, enlisted man who transferred 
to Fleet Reserve prior to effective 
date of 1946 act with over 16 but 
less than 20 years of naval service 
and who is otherwise eligible un- 
der act for retainer or retired pay 
provided for such transferees with 
20 years total naval service is en 
titled to count six months or more 
of service as full year for longevity 
pay purposes in computing said 
retainer or retired pay, provided 
fractional part of year is composed 
of service which otherwise is cred- 
itable for longevity pay purposes 

Good conduct citation—while sec. 208 
of Naval Reserve Act of 1938, as 

added by sec. 3 of act of Aug. 10, 

1946, authorizes counting of enlisted 

man’s active duty after transfer to 

Fleet Reserve of retired list for pur 

pose of increasing retainer or retired 

pay for extraordinary heroism, no 
reference is made to such increase for 
good conduct and therefore, active 
duty performed after transfer to 

Fleet Reserve may not be used to in 

crease enlisted member’s retainer or 

retired pay for good conduct-------- 
Recomputation for members in inac- 
tive status—provision in sec. 208 of 

Naval Reserve Act of 1938, as added 

by sec. 3 of act of Aug. 10, 1946, which 

authorizes recomputation of retainer 
or retired pay of members of Fleet 

Reserve on basis of active duty per- 

formed subsequent to July 1, 1925, 

while extended to reservists who re- 

turned to inactive status prior to en- 
actment of 1946 act, is to be regarded, 
in view of proviso thereto, as limited 
to active duty performed during 
period of National Emergency de- 
clared by President under which re- 
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159 


Retired—Continued 
Service credits—Continued 


Active duty after retirement—Con. 
servists may be called to active duty 
without their consent_............. 

Cadet, midshipman, etc., service—sec 

412 of Career Compensation Act of 
1949 provides that, for purpose of Title 
IV of that act relating to retirement, 
retirement pay, and separation and 
severance pay for physical disability, 
term “active service” shall be inter 
preted to mean for personnel indi- 
cated “‘all service as member of uni 
formed service,” while on active duty, 
and therefore, active service as ap 
pointed aviation cadets in Naval Re- 
serve or Marine Corps Reserve is 
“service as member of uniformed 
service,” within meaning of that 


Philippine Scouts—service in Army of 
U. 8. without component is service 
in Army within meaning of act of Mar 
2, 1907, and therefore, enlisted man 
who retired from Army of U. 8. under 
provisions of that act after 30 years’ 
service is entitled to retired pay com- 
puted upon basis of pay he was re 
ceiving at date of retirement, even 
though all military service with ex- 
ception of last six months was in 
Philippine Scouts_.................- * 

Reservists—while last eight years o! 
satisfactory Federal service to be 
counted for retirement purposes under 
title III of Army and Air Force Vitali- 
zation and Retirement Equalization 
Act of 1948, as amended, is required to 
be service in reserve component of uni- 
formed services, such reserve service 
is not required to be continuous, so 
that period of Regular Army service 
intervening between periods of re- 
serve service aggregating required 
eight years is to be excluded in deter- 
mining length of service required for 
member to qualify for retirement pay 
under said title III. .................- 


Waiver to receive pension or disability 


compensation—resumption upon reduc- 
tion or stoppage of pension or dis- 
ability—waiver of retired pay executed 
prior to acts of June 30, 1941 and May 27, 
1944, which authorize rescission of 
waivers, in favor of “‘pension’”’ under 
act of Mar. 3, 1891, terminates retired 
status of member of Armed Forces so 
that he may never again draw retired 
pay, however, waiver of retired pay in 
favor of “disability compensation” under 
sec. 212 of World War Veterans’ Act of 
1924, does not terminate retired status of 
such member and does not operate to 
remove him from retired list............ 
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PAY—Continued 


Saved pay and allowances—combat duty pay 
entitlement—member of uniformed serv 
ices may not retain saved pay for parti 
cular period and be paid, in addition there- 
to, combat pay for same period under 
Combat Duty Pay Act of 1952; however, 
where member's pay has accrued on saved 
pay basis and he is qualified for combat 
pay during all or part of such period, his 
pay may be adjusted, for period of entitle- 
ment to combat pay only, so as to allow 
him difference, it any, between saved pay 
and pay at rates and under conditions set 
forth in laws in effect during period, in 
cluding retroactive pay under said Combat 
Se OD  iicicckinnaboorcyesmens ; 


Service credits: 


Active duty after discharge—de facto 
status—person who enlisted in Marine 
Corps Reserve and was discharged with- 
out having performed any active duty 
but who, notwithstanding such dis- 
charge, and subsequently ordered to and 
did go on extended active duty may be 
considered as having performed duty in 
de facto status and is entitled, upon 
subsequent enlistment in Regular 
Marine Corps, to count such service in 
computing his cumulative years of 
service for pay purposes. -.--_..-.....-..-- 

Cadet, midshipman, etc., service: 
Aviation cadet service—under sec. 202 

of Career Compensation Act of 1949 
members of uniformed services are au 
thorized to count for basic pay pur- 
poses all service creditable for such 
purpose under any law in effect on 
effective date of said section, and there 
fore, inasmuch as laws which entitle 
members to count for longevity pay 
purposes active service as appointed 
aviation cadets in Naval Reserve and 
Marine Corps Reserve, were in effect 
on such date, enlisted and warrant 
personnel, as well as commissioned 
personnel, may count active service 
as aviation cadets for basic pay 


Concurrent service in reserve com- 
ponent—service in Reserves during 
period in which member concur 
rently held status of cadet or midship- 
man at one of military academies may 
be counted under sec. 202 of Career 
Compensation Act of 1949 and Armed 
Forces Reserve Act of 1952, for basic 
pay purposes with exception of Naval 
Reservists appointed to one of acad- 
emies prior to Jan. 1, 1953, whose 
reserve status was automatically 
terminated by such appointment under 
sec. 4 of Naval Reserve Act of 1938, 
which prohibits Naval Reservists 
from being members of any other 
military organization, however pro- 
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Service credits—Continued 

Cadet, midshipman, etc., service—Con 
hibitory provision of said statute for 
Naval Reservists was repealed by 
Armed Forces Reserve Act of 1952, 
effective Jan. 1, 1953................ . 
Civilian occupational therapy service— 
member of Women’s Medical Specialist 
Corps is entitled to credit for pay pur 
poses under sec. 110 of Army-Navy 
Nurses Aot of 1947, as amended by act 
of May 16, 1950, for civilian War Dept. 
service as occupational therapist... __.. 
Periods of illegal service—alien who en 
listed in Marine Corps Reserve at time 
law required that Reserve be composed 
of “male citizens of U. 8.” and who 
served on active duty, is not entitled, 
upon subsequent legal enlistment in 
Regular Marine Corps, to service credits 
for period of illegal service.............- 
Reservists—enlistments in other organiza- 
tions—cadet, midshipmen, etc., service— 
service in Reserves during period in 
which member concurrently held status 
of cadet or midshipman at one of military 
academies may be counted, under sec. 
202 of Career Compensation Act of 1949 
and Armed Forces Reserve Act of 1952. 
for basic pay purposes with exception 
of Naval Reservists appointed to one of 
academies prior to Jan. 1, 1953, whose 
reserve status was automatically ter- 
minated by such appointment under 
sec. 4 of Naval Reserve Act of 1938, 
which prohibits Naval Reservists from 
being members of any other military 
organization, however prohibitory pro 
vision of said statute for Naval Reserv 
ists was repealed by Armed Forces 
Reserve Act of 1952, effective Jan. 1, 


Severance. See Pay, disability severance 
pay. 


PAYMENTS: 


Absence or unenforceability of contracts— 
abscence of showing of agents authority— 
unauthorized use of gasoline and oil 
credit cards—gasoline company which 
furnished services and supplies to a person 
possessing stolen Govt. credit card and 
operating stolen vehicle is not entitled to 
reimbursement on contractual basis or 
any other basis for services and supplies 
|, a 


PAYROLLS: 


Deductions: 

Group hospitalization, insurance pre- 
miums, etc.—contributions to pension 
and welfare plans—Inland Waterways 
Corp. may not contract with National 
Maritime Union, without specific 
statutory authority, to contribute from 
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Deductions—Continued 

corporate funds to National Maritime 
Union Rivers Pension and Welfare 
Plan; however, Corporation may fix 
compensation of employees to include 
amount sufficient to enable employees 
to contribute to plan, but corporation 
is prohibited by law from collecting such 
contributions for Union by pay roll 
ek ciatbinidceitemeatdaatemmnes 
Schedule of Voucher Deductions for re- 
tirement, taxes and bonds—Gen Regs. 
115—Rev. Supp. 1, Jan. 26, 1953__..._.- 
Pay periods—computation methods—night 
work differential payments—night dif- 
ferential to be paid employee who renders 
occasional and irregular night substitute 
service in excess of regularly scheduled 
workweek, and who elects to be granted 
compensatory time off rather than receive 
overtime compensation for extra service, 
may be included on pay roll covering 
period during which services are rendered 
or on pay roll covering period during which 
compensatory time is taken provided 
appropriation current at time services 
were rendered is charged; however, for 
practical purposes such differential should 
be included on pay roll covering period 
during which night work was performed_. 


PENSIONS: 


Receipt after waiver of retired pay—retired 
pay resumption upon reduction or stoppage 
of pension payments—waiver of retired 
pay executed prior to acts of June 30, 1941 
and May 27, 1944, which authorize rescis- 
sion of waivers, in favor of “‘ pension” under 
act of Mar. 3, 1891, terminates retired 
status of member of Armed Forces so that 
be may never again draw retired pay, 
however waiver of retired pay in favor of 
“disability compensation” under sec. 212 
of World War Veterans’ Act of 1924, does 
not terminate retired status of such mem- 
ber and does not operate to remove him 
from retired list. 20 Comp. Gen. 41 
i ancitnmnascnunamincmenaionny 


PERSONAL INJURIES: 


Employees in travel status—hospitalization— 
concurrent receipt of per diems and Em- 
ployees’ Compensation Act benefits—under 
par 45c of Standardized Govt. Travel 
Regs., which provides for refund of per 
diem allowance by employees in travel 
status who receive hospitalization under 
any Federal statute or who receive reim- 
bursement for hospital expenses, em- 
ployee receiving per diem who was hospi- 
talized because of accident, and who 
obtained reimbursement for hospital ex- 
penses under Employees’ Compensation 
Act is required to refund entire per diem 
allowance received during hospitalization 
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period, even though reinbursement for 
first 30 days was limited to difference be- 
tween actual expenses incurred and per- 
sonal insurance benefits_.................. 


PERSONAL SERVICES: 


Private contract vy. Government personnel: 
Regular agency duties: 

Circumvention of employment ceiling— 
where Congress in appropriating 
funds for departments and agencies 
imposed ceiling on number of graded 
civilian employees that could be em- 
ployed during fiscal year procurement 
by contract of employees from outside 
sources is unauthorized and in con- 
travention of intent of Congress and 
rule that purely personal services for 
Govt. are required to be performed by 
Federal employees under Govt. 
ea 

Performance by cost-plus contractor’s 
employees under First War Powers 
Act—neither sec. 201 of First War 
Powers Act, as amended, nor Execu- 
tive orders thereunder empower 
administrative agency to secure per- 
sonnel for performance of regular 
agency duties without regard to stat- 
utory mandates and_ restrictions 
applicable to Federal employment 
generally, and therefore, agency may 
not enter into contract, under author- 
ity of said act, with employee for 
performance of such duties or have 
cost-plus-a-fixed-fee contractor place 
employee on its pay rol] and reim- 
burse contractor for salary of employee. 

Private contracts under First War 
Powers Act—neither sec. 201 of First 
War Powers Act, as amended, nor 
Executive orders thereunder empower 
administrative agency to secure per- 
sonnel for performance of regular 
agency duties without regard to statu- 
tory mandates and restrictions appli- 
cable to Federal employment generally, 
and therefore, agency may not enter 
into contract, under authority of said 
act, with employee for performance of 
such duties or have cost-plus-a-fixed- 
fee contractor place employee on its 
pay roll and reimburse contractor for 
eilery of empleyes.................--. 


Stenographic. See Contracts, stenographic 
reporting. 
POST OFFICE DEPARTMENT: 
Postal Service: 
Compensation. See Compensation, Postal 
Service. 


Rural carriers—maintenance allowance— 
sec. 5 of act of June 19, 1948, as amended 
by act of July 10, 1952, clearly provides 
that “‘any employee” in postal service 
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POST OFFICE DEPARTMENT— Page | PROMOTIONS: Page 
Continued See Compensation, promotions. 
Postal Service—Continued 
who is assigned to serve any rural route PROPERTY: 
and who shall furnish vehicle in connec- Private: 


tion with such service is entitled to Damage, loss or destruction: 


equipment maintenance allowance pro- 
vided for route served, and therefore, 
postmaster serving as substitute or 
temporary rural carrier who furnishes his 
privately owned car for performance of 
service is entitled to equipment 
maintenance allowance authorized by 


Clothing and personal furnishings. See 
Clothing and Personal Furnishings. 
Leased premises, See Leases, damages. 


Taking for Government use—tenant’s 


moving expenses—claim filing require- 
ments—time limitation, provided in 
sec. 501 (b), title V of Act of Sept. 28, 


Ti ccnetnscenesataciansideineninsiniadatiittaaiaitainaens 48) 1951, for payment of claims incident to 
PRINTING AND BINDING: acquisition of property through con- 
demnation proceedings by Govt., re- 
| Appropriation availability: quires that tenants of building so ac- 
| Publication of articles and other infor- quired submit claims within one year 
mation in magazines, scientific journals, following date of physically vacating 
etc.—Public Health Service research premises for reimbursement of expenses, 
program—funds appropriated to carry losses and damages incurred in moving. 358 
out research promotion and information Public: 
dissemination duties placed upon Sur- Care, disposition, accounting, etc,—ac- 
geon General by sec. 301 of Public counting procedures—under Budget and 
Health Service Act are available for Accounting Procedures Act of 1950 and 
payment of part of cost of disseminat- Federal Property and Adm. Services 
ing through private scientific publica- Act of 1949, agencies which have per- 
tions results of research conducted by sonal property or real property, other 
Public Health Service scientists__....... 487 than certain types of lands and public 
Reports of departments, bureaus, etc.— buildings—public domain and general 
manuscript submission to Government purpose office buildings—should estab- 
Printing Office—time limitations—sec. 3 lish only one detailed property record 
of act of July 1, 1916, as amended, which which must necessarily be maintained 
provides that printing and binding at location where management and cus- 
appropriation shall not be used for print- tody of property is exercised and such 
ing any annual report not submitted record should be subject to general 
within time schedule specified therein ledger accounting controls in interest of 
relates to annual reports required to be adequate property control and in order 
made to Congress and does not apply to permit preparation of meaningful 
to printing of annual reports which are financial statements for management, 
not required to be made to Congress, budget, and other purposes, in terms of 
and therefore, appropriations for print- ER GI ccc ctcepetantqoeetee 213 
ing and binding may be used for print- Damage, loss, or destruction—transit—in- 
ing bureau reports which are not re- sured shipments—while Govt. Losses in 
quired to be made to Congress without Shipment Act, as amended, prohibits 
regard to time schedule specified in said expenditure of public funds for payment 
EE 186 of premiums on insurance against loss 
Reports to Congress—manuscript sub- of, or damage to, articles declared by 
mission to Government Printing Office Sec. of Treasury to be valuables, act 
—time limitations—sec. 5 of act of July does not apply to articles which are not 
1, 1916, as amended, which provides declared specifically to be valuables by 
that printing and binding appropriation Secretary under act, and therefore, Govt. 
shall not be used for printing any annual may recover from carrier excess valua- 
report not submitted within time sched- tion declared on articles by Agency at 
ule specified therein relates to annual re- time of shipment and for which addi- 
ports required to be made to Congress tional charge was made-..............-.- 153 
and does not apply to printing of annual J 
reports which are not required to be PUBLIC LANDS: 
made to Congress, and therefore, ap- Interagency, loans, transfers, etc,: 
propriations for printing and binding Restoration, improvements, etc,: 
may be used for printing bureau reports Borrowing agencies liability: 
which are not required to be made to National forest lands: 
Congress without regard to time sched- Laws governing establishment and 
ule specified in said section............. 186 administration of national forests 
Field purchases—Gen. Regs. 51, Supp. which authorizes and require Sec. 
Beg BEE WR Fe iiewttcwewcccssessccs 600 of Agri. to protect and preserve 
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PUBLIC LANDS—Continued 


interagency, loans, transfers, ete.—Con. 

Restoration, improvements, etc.—Con. 
Borrowing agencies liability—Con. 

National forest lands—Continued 

such resources do not permit Secre- 

tary to impose conditions upon 

use of forest lands by Federal 

agencies which are contrary to 

established principle that execu- 

tive department may not be reim- 

bursed for use or depreciation of 

real property loaned, used, or 

damaged by another department, 

and therefore, Dept. of Agri. may 

not charge Dept. of Army for use 

of or for restoration costs of na- 

tional forest lands damaged dur- 

ing military training operations-_-. 

Responsibility for administering and 

conserving national forests is 

vested by law in Dept. of Agri. 

and may not be transferred out 

of Department by contractual 

arrangements entered into with 

Dept. of Army for use of property 

for military training operations 

without specific authority of law 

and appropriation of funds for 

that purpose, and fact that current 

forest service operations are insuffi- 

cient to cover restoration costs does 

not afford any legal basis for charg- 

ing such costs to appropriations of 

Dept. of Army which do not in 

clude funds for that purpose_-_.-_- 

National forest lands—status—while Sec. of 

Agri. is charged with duty of administer- 

ing national forest lands, both legal title 

to and beneficial use of lands are in U. 8. 

and not in Secretary or Dept. of Agri., so 

that status of lands is not that of real prop- 

erty held in trust by entity created spe- 

cifically by law to hold title to and manage 

property separate and apart from normal 


Govt. activity. 20 C. G. 581, distin 

nc pain atibinae-teccie nek ibeacsemnesbien 
PUBLIC UTILITIES: 

Contracts—nonnecessity—Gen. Regs. 51 


I se Sk Sa ence wcckeccnccese 
Electricity. See, also, Electricity. 


PURCHASES: 


Cash—imprest funds—C. O. D. payments— 
inasmuch as supplies purchased on C. 0. 
D. mail basis are received simultaneously 
with payment, use of imprest or petty 
cash funds for payment of C. O. D. mail 
charges—$25 or less—at time of receipt of 
parcels and prior to examination of con- 
tents need not be regarded as violation 
of advance payment prolibition in sec. 
3648, R. 8. notwithstanding liabilities 
and restrictions placed on addressee of 
C. O. D. mail by Postal Regs., provided 
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PURCHASES—Continued 


purchases are made pursuant to Joint 

Regs. for Small Purchases Utilizing Im- 

prest Funds which permit use of C. O. D. 

EE 
Foreign products: 

Buy American Act restrictions: 

Books, periodicals, magazines, news- 
papers, etc.— books, periodicals, maga- 
zines, newspapers, etc., are subject to 
foreign product purchase restriction of 
Buy-American Act. 12 Comp. Gen 
618, overruled................ sleidntllensth 

Domestic product unavailability deter- 

mination: 

Prohibition against purchase of For- 
eign materials or supplies contained 
in sec. 2 of Buy American Act of 
Mar. 3, 1933, as amended, does not 
apply where required domestic ma 
terials or supplies are unavailable, 
and therefore, Treasury Dept. may 
purchase, subject to approval of 
National Production Authority, for- 
eign copper under allocation of 
domestic copper upon determination 
by Treasury Dept. that domestic 
copper is unavailable -_-__--- Sicilians 

Under sec. 2 of Buy American Act of 
Mar. 3, 1933, as amended, which 
prohibits purchase of foreign mate- 
rials or supplies unless materials are 
not mined or produced in sufficient 
and reasonably available commercial 
quantities in U. 8., National Pro- 
duction Authority authorization for 
Treasury Dept. to purchase foreign 
copper establishes fact that domestic 
copper is available, so that foreign 
copper in amount of authorization 
may be purchased by Treasury 
Dept. without separate determina- 
tion of domestic unavailability of 
material or supplies. ............-... 


QUARTERS: 


See Housing. 


QUARTERS ALLOWANCE: 


Availability of quarters—nonoccupancy for 
personal reasons—married female army 
officer—a married officer of the Women’s 
Army Corps whose husband was not 
“dependent” as defined in the controlling 
statute is not entitled, as a matter of right, 
to be assigned married officer’s quarters, 
nor may she be paid basic allowance for 
quarters as an officer without dependents 


where adequate ‘single’ quarters are 


available at her station and are not occu- 
pied by her because of personal reasons_-- 
Awaiting orders status pending retirement— 
enlisted member of military services who 
has been found by physical evaluation 
board unfit to perform duties of his rank 
or grade and who is ordered to designated 
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QUARTERS ALLOWANCE—Con. 


place to await further orders in connection 
with disability retirement proceedings is 
entitled under sec. 301 of Career Compen- 
sation Act of 1949 to basic allowance for 
subsistence and under sec. 302 to basic 
allowance for quarters if without de- 
pendents under circumstances at location 
to which member is ordered and not by 
what his situation was at station from 
which detached 
Dependents: 
Husband: 
Actual dependency requirement: 
Female officer of uniformed service, 
who voluntarily assumed support of 
husband to permit him to attend 
college, although husband was 
physically and mentally capable of 
self-support, does not have husband 
who is “‘in fact dependent” upon her 
for over half of his support, within 
meaning and intent of sec 102 (g) of 
Career Compensation Act of 1949. 
so as to entitle such officer to in 
creased basic quarters allowance _-_-. 
A married officer of the Women’s 
Army Corps whose husband was not 
“‘dependent” as defined in the con- 
trolling statute is not entitled, as a 
matter of right, to be assigned mar- 
ried officer’s quarters, nor may she 
be paid basic allowance for quarters 
as an officer without dependents 
where adequate “single” quarters 
are available at her station and are 
not occupied by her because of per- 


Proof of dependency—certificates of de- 
pendency—filing requirements—oflicer 
personnel of uniformed services are re- 
quired to file dependency certificates at 
least every six months in substantiation 
of payments made to them for basic al- 
lowances for quarters and subsistence on 
account of dependents, however indi 
vidual disbursing officer, who is person- 
ally liable for any improper payments, 
may require more frequent filing of such 
Ca thitiiicnnccnctnstieiniasen ~ 

Marriage validity. See Jiusban« and Wife 
marriage, validity. 

Sea duty—afloat administrative command 
personnel—temporary shore duty assign- 
ment—member of uniform services at- 
tached to afloat administrative command 
who is not permanently assigned to vessel 
is on ‘“‘sea duty’’ within contemplation of 
subsec. 302 (c) of Career Compensation 
Act of 1949, only when actually performing 
duty on board vessels for period of eight or 
more days in duration, so that such mem- 
ber who does not have dependents and who 
is temporarily serving ashore at place 
where Govt. quarters are not available is 
entitled to basis allowance for quarters.... 
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Commutation—awaiting orders  status— 
member of military services who has been 
found by physical evaluation board unfit 
to perform duties of his rank or grade and 
who is given orders to designated place to 
await further orders in connection with 
disability retirement proceedings is on 
authorized absence from duty and under 
sec. 4 (b) of Armed Forces Leave Act of 
1946, as added by sec. 1 of act of Aug. 4, 
1947, period spent at home or elsewhere is 
required to be charged against member’s 
leave balance to extent possible, however 
enlisted member, unless specifically 
granted leave in his orders, is not entitled 
to credit of leave rations for period... .- 


REAL ESTATE: 


Care, disposition, accounting, etc.—account- 
ing procedures—under Budget and Ac- 
counting Procedures Act of 1950 and 
Federal Property and Adm. Services Act 
of 1949, agencies which have personal prop- 
erty or real property, other than certain 
types of lands and public buildings—pub- 
lic domain and general purpose office 
buildings—should establish only one 
detailed property record which must neces- 
sarily be maintained at location where 
management and custody of property is 
exercised and such record should be subject 
to general ledge: accounting controls in 
interest of adequate property control and 
in order to permit preparation of meaning- 
ful financial statements for management, 
budget, and other purposes, in terms of 
CI NR ick ociddttttnanttienensce 


RECORDS: 


Contractors: 
Examination by General Accounting 
Office: 
Subcontracts, purchase orders, etc,: 
Atomic Energy Commission contracts: 
Appropriations made in Indepen- 
dent Offices Appro. Act of 1953 for 
A. E. C. are not available for pay- 
ments under contracts negotiated 
without advertising which contain 
formula for reimbursement of 
overhead expenses that precludes 
audit by General Accounting 
Office of any transactions under 
a a 
Requirement in Independent Offices 
Appro. Act of 1953, that all A. E. 
C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to 
examine pertinent records of con- 
tractors and subcontractors, ap- 
plies to all contracts and subcon- 
tracts, which may require expend- 
iture of public funds, either di- 
rectly or as direct consequence of 
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RECORDS—Continued Page | RECORDS—Continued Page a 
Contractors—Continued Contractors—Continued 
Examination by General Accounting Examiration by General Accounting 
Office— Continued Office—Continued 
Subcontracts, purchase orders, Subcontracts, purchase orders. 


ete.—Continued 
Atomic Energy Commission con- 
tracts—Continued 
contracts, and therefore, provision 
should be included in leases of 
Govt. owned housing or commer- 
cial facilities at Govt. installa- 


ete.— Continued 
Atomic Energy Commission con- 
tracte—Continued 
gotiated without advertising con- 
tain provision that Comp. Gen. 
shall have right to examine all 
pertinent records of contractor or 


HONS... ..n- nn ennenennennennnnnee 277 any of his subcontractors, refers to 
Requirement in Independent Offices subcontractors having immediate 
Appro. Act of 1953, that all A. E. contractual relationship to prime 
C. contracts negotiated without contractor and not to subsequent 
advertising contain provision that tiers of sub-subcontractors._...... 277 
Comp. Gen. shall have right to Under Independent Offices Appro. 
examine pertinent records of con- Act of 1953, which requires that all 
tractors and subcontractors, spe- A. E. C. contracts negotiated 
cifically refers to contracts there- without advertising provide that 
after negotiated and should not be Comp. Gen. shall have access to 
given retroactive effect to prior and right to examine pertinent 
transactions under contract or to records of contractors and subcon- 
previously executed subcontracts. 277 tractors for period of three years 
“Subcontract” as that term is used after final payment, provision may 
in Independent Offices Appro. be included in contracts, which 
Act of 1953, in connection with re- Commission determines would be 
quirement that A. E. C. contracts unduly burdensome on subcon- 
negotiated without advertising tractors if retention period were 
contain provision that Comp. Gen. measured by date of final payment 
shall have right to examine all under prime contract, for retention 
pertinent records of contractors or of subcontractor’s records for three 
subcontractors, may be construed years after final payment under 
as meaning any purchase order or On 277 
agreement to perform all or any Control and _ maintenance—accounting 
part of work or to make or furnish documents, voucher schedules, etc,—Gen. 
any materials required for per- Regs. 115-Rev., Sept. 18, 1952_............ 617 
formance of contract with U. 8. Military, naval, etc.: 
and includes subcontracts which Correction: 
are let after competitive bidding. 277 Leave payments—member of uniformed 
Term ‘‘subcontract” as used in In- services whose bad conduct discharge 
dependent Offices Appro. Act of was changed to discharge under honor- 
1953, in connection with require- able conditions prior to amendment of 
ment that A. E. C. contracts ne- Oct. 25, 1951, to sec. 207 of Legislative 
gotiated without advertising con- Reorganization Act of 1946 which au- 
tain provision that Comp. Gen. thorizes payment of claims arising by 
shall have right to examine all per- reason of correction of military or 
tinent records of contractors or naval records, may file claim for un- 
subcontractors, includes purchase used annual leave under sec. 5 (a) of 
orders for standard commercial Armed Forces Leave Act of 1946, as 
off-the-shelf items required in per- amended, at any time within one 
formance of prime contract how- year from Oct. 25, 1951, effective date 
ever, purchase orders under $1,000 of said amendment.-__................ 61 
and subcontracts and purchase Medical Survey Review Board’s au- 
orders for public utility service at thority—Medical Survey Review 
rates established for uniform ap- Board established under sec. 302 (a) 
plicability to general public may of Servicemen’s Readjustment Act of 
be excluded, also there may be ex- 1944, as amended, to review cases o! 
cluded contracts and purchase members retired for “‘physical dis- 
orders which prime contractor en- ability,” has no jurisdiction to review 
ters into for general inventory case of Naval Reserve Officer who 
items not specifically identifiable previously was examined and found 
with work under prime contract... 277 physically qualified for release from 
Term “subcontract” as used in In- active duty, notwithstanding that 
dependent Offices Appro. Act of evidence indicates officer may have 
1953, in connection with require- been suffering from disease at time of 
ment that A. E. C. contracts ne- SD iniicitciincunninceinnnibeain 42 
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RECORDS—Continued Page | RECORDS—Continued Page 
Military, naval, etc.—Continued Military, naval, ete.—Continued 
Correction— Continued Correction—Continued 
Pay righ s: Pay rights—Continued 


Under Nava! Aviation Personne) Act 
of 1940, as umended, which provides 
for retired pay for disabled members 
of Naval and Marine Corps Reserve, 


officer found physically fit and re- chet Velen isk se cots ccdcbn kc 372 

leased from active duty under gen- 

eral demobilization program, whose REGULATIONS: 

record was corrected by Board for Administrative: 

Correction of Naval Record: to show Amendment: 

“retired’’ date as date of release from Retroactive: 

active duty rather than date his Interior Dept. regulations governing 

name was placed on retired list for Sale at auction of public lands which 

disability, without correction by require applicants to publish notice 

such board that officer actually was of sale at their own expense and 

disabled at date of release is not which permit U 8S. to vacate sales 

entitled to disability retirement pay without liability for money spent for 

retroactive to date of his release from advertising, may not be amended 

GU ox eben en a ccd 242 retroactively by provision authoriz- 
While Board for Correction of Naval ing reimbursement to applicants 

Records, established pursuant to for cost of advertising sale of lands 

authority contained in. sec. 207 of withdrawn from sale; however, 

Legislative Reorganization Act of regulations may be amended pro- 

1946. as amended, has authority to spectively to provide for allowance 

correct naval records where neces- of such expenses from and after 

sary “‘to correct error or remove in- effective date of amendment........ 337 

justice” and to pay claims of Obvious error requirement—w hile ad- . 

amounts iound due as result of such ministrative regulations may be 

corrections, said section does not amended prospectively to increase 

authorize correction of records to or decrease rights given thereby, 

show amount due or that any they may not be so amended retro- 

amount is due or that claimant will actively in absence of obvious errors 

be entitled to any monetary bene- and therefore station per diem ai- 

fits, and amounts due by reason of lowance rates prescribed in Ap- 

such correction depend upon proper pendix B of Joint Travel Regs. for 

application of pay statutes in effect military members on duty in Philip- 

during such period_................- 242 pines may not be increased retro- 
Former Army officer whose military actively by issuance of amendment 

record would not entitle him to re- ne ee 315 

ceive disability retirement pay may Necessity for conformance to law—in view 

not be authorized to receive such of rule that neither President nor head 

pay by determination of Sec. o of executive department may exercise 

Army. purportedly acting through legislative power or authority by regula- 

Army Board on Correction of Mili- tion when it is clear that power so 

tary Records established pursuant exercised is purely legislative and that 

to sec. 207 of Legislative Reorganiza- regulations of executive departments 

tion Act of 1946, as a1.ended, which must not be inconsistent with law, but 

did not purport to change his mili- must conform to law, neither regula- 

tary record but merely recom- tions governing storage of household 

mended that illegal conclusion that effects in commercial facilities, nor 

he was entitled to disability retire- interpretation of such regulations, may 

ment pay be confirmed and val- go beyond statutory authority for 

CNG... .cccncunccccctctbuanebinnies mH furnishing such storage to military 
Former member of Marine Corps personnel at public expense............. 410 


Reserve whose naval record has been 
corrected by Bd. of Correction of 
Nava! Revords, pursuant to sec. 207 
of Legisiative Reorganization Act of 
1946, as amended, to show that he 
was incapacitated for active duty at 
time of releas: from active duty due 
to physica disability suffered while 
on active duty under orders con- 


templating naval service in excess 
of thirty days and that such inca- 
pacity is permanent, is entitled to 
retired pay :etroactive to date of 


Construction, force and effect, etc.—neces- 
sity for conformance to law—in view of 
rule that neither President nor head of 
executive department may excerise legisla- 
tive power or authority by regulation 
when it is clear that power so exercised is 
purely legislative and that regulations of 
executive departments must not be in- 
consistent with law, but must conform to 
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REGULATIONS— Continued 


law, neither regulations governing storage 
of household effects in commercial facil- 
ities, nor interpretation of such regulations, 
may go beyond statutory authority for 
furnishing such storage to military person- 
ee 
Federal Employees Pay Regulations—effec- 
tive date—employee who has served con- 
tinuously in same agency and in same line 
of work since effective date of Classifica- 
tion Act of 1949, and who is reassigned on 
or after that date because of reduction in 
force or position reallocation to position in 
lower grade in same line of work which is 
identical to position in same agency and 
geographic location occupied by employee 
in receipt of saved pay may be - paid, 
under saved pay provisions of sec. 25.103 
(f) of Federal Employees Pay Regs., at 
rate received by employee occupying 
identical position in lower grade, however 
salary adjustments may not be made 
effective prior to date regulation was filed 
for publication in Federal Register 


REPAIRS AND IMPROVEMENTS: 


Public property—public land. See Public 
lands. 


RETIREMENT: 


Civilian: 
Annuities: 
Reemployment: 

Persons of compulsory retirement 
age—under sec. 2 (b) of act of Feb. 
28, 1948, which authorizes reemploy- 
ment of persons who have been 
retired after 60 years of age, employee 
who has reached compulsory retire- 
ment age of 70 may be reemployed 
upon determination by appointing 
authority that employee possesses 
special qualifications for position, 
notwithstanding automatic separa- 
tion provisions of sec. 204 of act of 
RES MII. = senses nentiaribenenmtcaioeiane 

Salary deductions: 

Civil service annuitant who is re- 
employed as per diem consultant 
under contract contemplating 
normal five day workweek with 
provision authorizing employment 
on sixth or seventh day of week 
at same per diem rate and whose 
basic salary has been reduced by 
full amount of annuity in ae 
cordance with provisions of see. 
2 of act of Feb. 28, 1948, may be 
paid stated per diem salary with- 
out further adjustment for work 
performed in excess of normal five 
OU I a tenes 

Inasmuch as Federal Employees 
Pay Act of 1945, as amended, pre- 
cludes payment of overtime com- 
pensation to civil service employ- 
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Civilian—Continued 
Annuities— Continued 
Reemployment— Continued 
Salary deductions— Continued 
ees receiving annual salary rate 
of $10,330, or more, annuitant who 
is reemployed in position subject 
to overtime provision of sec. 201 
of said act at salary rate of $10,330 
per annum, or more, may not be 
paid for overtime work, even 
though full amount of annuity 
has been deducted from basic 
salary in accordance with pro- 
vision of sec. 2 of act of Feb. 28, 
DNs \ Go oclentetidaneieienbibinaonee 
While basic per annum salary rate 
of civil service annuitant who is 
reemployed in regular civil service 
position must be reduced under 
sec. 2 of act of Feb. 28, 1948, by 
annuity received to determine 
total salary payable, overtime 
compensation should be paid as 
gross per annum salary rate—rate 
prior to annuity deduction—sub- 
ject to $10,330 statutory aggregate 
salary limitation.................- 
Compensation, See Compensation, re- 
employment, after retirement. 
Foreign Service: 
Annuities: 
Cencurrent civilian service employment: 
There is no prohibition of law against 
reemployment in executive civil 
service of former Foreign Service 
officer below age of automatic retire- 
ment who has been retired because 
of disability or incapacity, or on his 
own application, or “selected out”’ 
under provisions of sec. 637 of For- 
eign Service Act of 1946, as amended; 
however, such officer may not receive 
retirement annuity concurrently 
with salary of full-time civil service 


Under compulsory retirement for age 
provision of sec. 204 of act of June 30, 
1932, Foreign Service officer retired 
for age may not be appointed to 
full-time position in another agency 
of Federal Govt. unless specifically 
authorized in manner set forth in 

Reemployment: 

Eligibilty determination: 

There is no prohibition of law against 
reemployment in executive civil 
service of former Foreign Service 
officer below age of automatic retire- 
ment who has been retired because 
of disability or incapacity, or on his 
own application, or ‘‘selected out”’ 
under provisions of sec. 637 of For- 
eign Service Act of 1946, as amended; 
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RETIREMENT — Continued Page | RETIREMENT — Continued Page 
Foreign Service— Continued Military, naval, ete.— Continued 
Reemploymenit— Continued Service credits—Continned 


Eligibility determins tion— Continued 
bowever, such officer may not re- 
ceive retirement annuity concur- 
rentiy with salary of full-time civil 


Corps Reserve is service which may 
be counted for determining eligibility 
for retirement under laws which re- 
quire active Fedefal service without 


Sarwan DOOR... <4. ccininidientiticttitiis 89 regard to component, no provision of 
Under compulsory retirement for age law authorizes counting of such serv- 
provision of sec. 204 of act of June 30, ice as commissioned service for pur- 
1932, Foreign Service officer retired pose of determining eligibility for 
for age may not be appointed to full- retirement, therefore active service as 
time position in another agency of appointed aviation cadet in Naval 
Federal Govt. uniess specifically Reserve or Marine Corps Reserve may 
authorized in manner set forth in not be counted as commissioned 
CRD DR sine dcriwitintindtinntiniaciodes 8Y service for determining eligibility for 
Military, naval, etc.: retirement under statutes which 
Disability retirement—finality of retire- authorize retirement after 20 years of 
ment action—cancellation or revocation service, ten years of which are required 
before effective date—while adminis- to be active commissioned service 473 
trative order which transfers member of Reserve personne!l—While last eight 
armed forces from active list to perma- years of satisfactory Federal service to 
nent retired list is final and may not be be counted for retirement purposes 
canceled or set aside after effective date, under title II] of Army and Air Force 
Marine Corps warrant officer whose Vitalization and Retirement Equali- 
initial retirement orders, which placed zation Act of 1948, as amended, is 
him on the permanent retired list for required to be service in reserve com- 
physical disability, were canceled prior ponent of uniformed services, such 
to effective date is entitled to active duty reserve service is not required to be 
pay and allowances until effective date continuous, so that period of Regular 
of subsequently issued retirement orders. 558 Army service intervening between 
Finality of retirement action—cancellation periods of reserve service aggregating 
or revocation before effective date— while required eight years is to be excluded 
administrative order which transfers in determining length of service re- 
member of armed forces from active list quired for member to qualify for re- 
to permanent retired list is final and may tirement pay under said title III- --_- 225 
not be canceled or set aside after effective Combined enlisted and commissioned 
date, Marine Corps warrant officer service—temporarily appointed com- 
whose initial retirement orders, which missioned officer of Regular Navy who 
: placed him on the permanent retired retains his permanent enlisted status 
' list for physical disability, were canceled and who completes at least ten years 
; prior to effective date, is entitled to of active commissioned service is not 
' active duty pay and allowances until to be regarded as “officer of Regular 
i effective date of subsequently issued re- Navy” within purview of sec. 6 of act 
' ennnt erties. soa 556 cic.s25 0c 558 of Feb. 21, 1946, so as to be entitled 
: Retired pay. See Pay, retired. thereunder to retirement after 20 years 
Service credits: of active service...................- i 38 
Cadet, midshipman, etc , service: Temporary officers of Regular Navy re- 
Sec. 412 of Career Compensation Act taining enlisted status—voluntary retire- 
of 1949 provides that, for purpose of ment after 20 years service—temporarily 
i Title IV of that act relating to re- appointed commissioned officer of Reg- 
j tirement, retirement pay, and ular Navy who retains his permanent 
separation and severance pay for enlisted status and who completes at 
physical disability, term “active least ten years of active commissioned 
service’’ shall be interpreted to mean service is not to be regarded as “officer 
for personnel indicated “‘all service of Regular Navy” within purview of 
as member of uniformed services,” sec. 6 of act of Feb. 21, 1946, so as to be 
while on active duty, and therefore, entitled thereunder to retirement after 
active service as appointed aviation 20 years of active service_............... 38 
cadets in Naval Reserve or Marine Retired pay. See Pay, retired. 
Corps Reserve is *‘service as mem- 
ber of uniformed services,” within REWARDS: 
{ meaning of that section_...........- 473 Deserters—Payment to Federal and State 


Credit as commissioned service—while 
active service as appointed aviation 
cadet in Naval Reserve or Marine 


law enforcement agencies—statutory pro- 
hibitiom-Federal and State law enforce 
ment agencies which apprehend and re- 


mS eo 
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REW ARDS—Continued 


turn deserters from uniformed services 
may be reimbursed actual expenses prop- 
erly incurred from appropriated funds for 
service to which member is attached, 
however re\/ards may not be made to said 
agencies for apprehension and return of 
Cf. 25 


deserters from uniformed services 
C D. 499%: see 4 C. G. 687 
Informers— Customs and navigation law vio- 
lations—under 19 U. 8. Code 161ly. which 
provides for payment of awards to inform 
ers of violations of customs laws, payment 
of informers’ awards is authorized only in 
connection with detection and seizures or 
information on violations of customs and 
navigation laws which lead to recovery of 
duties, fines, penalty or forfeiture under 
those laws, so that if recovery is effected 
because of violation of customs and navi 
gation and some other law and 
amount of recovery under customs and 
navigation laws cannot be ascertained no 
award is payable 


laws 


ROADS: 


Construction, maintenance, repair, etc.— 
State owned property—appropriation avail- 
ability—deceleration lane proposed to be 
consiructed on State-owned land for pur- 
pose of eliminating dangerous traffic haz 
ard on State Highway adjoining entrance 
to Veterans Administration hospital may 
not be financed by Federal funds in ab- 
sence of specific statutory authority 


SALES: 


Old or used equipment, etc., sold in purchas- 
ing new—disposition of proceeds—Acctg. 
Sys. Memo. 23 Rev., June 19, 1953 


Public lands: 


Regulations—retroactive amendment—in- 
terior Dept. regulations, governing sale 
at auction of public lands which require 
applicants to publish notice of sale at 
their own expense and which permit U. 
S. to vacate sales without liability for 
money spent for advertising, may not 
be amended retroactively by provision 
authorizing reimbursement to applicants 
for cost of advertising sale of lands with- 
drawn from sale; however, regulations 
may be amended prospectively to pro- 
vide for allowance of such expenses from 
and after effective date of amendment. - 

Sale withdrawal—Government liability— 
under Interior Dept. regulations, gov- 
erning sale of public lands prospective 
purchasers not only are charged with 
notice that lands might subsequently be 
withdrawn from sale but are expressly 
advised that such withdrawal would 
give them no right or claim against the 
U_ S., and therefore applicant who in- 
curred expenses incident to sale of public 
lands subsequently vacated by U. S 
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Public lands— Continued 


does not have claim containing such ele- 
ments of legal liability or equity as would 
justify G. A. O. in making report thereof 
to Congress under act of Apr. 10, 1928 


Surplus, obsolete, scrap, etc., property and 


materials—Bidder’s failure to inspect— 
rights upon discovery of inferior quality, 
ete.—where surplus Govt. property is 
offered for sale on ‘‘as is” “where is” basis 
with express disclaimer of warranty it is 
duty of purchaser to make inspection of 
sufficient adequacy to protect his interests, 
so that purchaser who made exterior in 
spection of surplus portable housing unit 
which did not disclose that interior of unit 
had been damaged by fire is not entitled 
to price adjustment for such damage 


Type. quantity, etc., statement—disclaimer 


of warranty—“as is” “where is” sales— 
Where surplus Govt. property is offered 
for sale on “as is” “‘where is” basis with 
express disclaimer of warranty it is duty 
of purchaser to make inspection of suffi- 
cient adequacy to protect his interests, so 
that purchaser who made exterior inspec- 
tion of surplus portable housing unit which 
did not disclose that interior of unit had 
been damaged by fire is not entitled to 
price adjustment for such damage 


See Hospitals. 


Fire protection, etc., services—Government 


liability —fire caused by federal employees 
on private property—in view of statutory 
duty of State Forester of Virginia to pre- 
vent and suppress fires on forest lands 
within State boundaries without cost to 
owner, Govt. is not liable for the cost in- 
curred by State in extinguishing forest fire 
on private property caused by flares 
dropped from naval aircraft on basis of 
quasi-contract that services rendered miti- 
gated damages which would have resulted 
from tort; also, State statute authorizing 
collection of such costs from person re- 
sponsible for the fire is not applicable to 
inks chine detisnddtise nites i 


Subdivisions—fire protection services—mu- 


tual aid agreements—statutory authority 
requirement—while head of Govt. depart- 
ment or agency is not authorized to ex- 
pend funds appropriated for Federal fire 
fighting facilities in fighting fires in civilian 
communities, whether Federal reservation 
is within or without territorial limits of 
city or other local fire district, since funds 
thus far expended by Navy Dept. in carry- 
ing out mutual aid fire fighting agreements 
are administratively reported to be trifling 
in comparison to value of protection thus 
secured to Govt property, no further ob- 
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SIX MONTHS’ DEATH GRATUITY: 
See Gratuities, sir months’ death. 


STATES: 
Federal aid, loans, grants, etc.—hospitals. 
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STATES—Continued 


jection will be made to payments under 
existing agreements, provided. matter is 
presented to Congress to secure legislative 
authority for such agreements - - _- 


STATUTES OF LIMITATIONS: 


Claims: 

Compensation under payments—night dif- 
ferential—under sec. 3 (b) of act of July 
31, 1946, claims for overtime, leave, and 
holiday compensation based on differ- 
ence between day rates and night rates 
were required to be submitted prior to 
expiration of two years after approval of 
act, so that claim of employee that was 
not filed within two-year period which 
expired July 31, 1948, is barred from con- 
sideration under act, notwithstanding 
that claimant did not have actual or 
constructive notice of his rights under 

Condemnation proceedings—tenant’s mov- 
ing expenses—time limitation, provided 

in sec. 501 (b), title V of Act of Sept. 28, 

1951, for payment of claims incident to 

acquisition of property through con- 

demnation proceedings by Govt., re- 
quires that tenants of building so ac 
quired submit claims within one year 
following date of physically vacating 
premises for reimbursement of expenses, 
losses and damages incurred in moving. 
General Accounting Office ten-year filing 
period requirement—claims filed in other 
offices within period—claim for overtime 
compensation filed in administrative 
office, or any office other than G. A. O., 
does not comply with provisions of act 
of Oct. 9, 1940, which bars consideration 
of any claim by G. A. O. which is not 
filed in that Office within ten full years 
after date claim first accrued__.......... 
Overtime, holiday, etc., compensation— 

Act of July 31, 1946—requirement for fil- 

ing with employing agency—under act of 

July 31, 1946, which provides that all 

claims for night differential and over- 

time compensation must be filed in 
writing with department or agency in 
which services were rendered within 
two years after date of approval of act, 
employees of War Dept. who filed claims 
for night differential with Civil Service 
Com. within two year period allowed by 
act, did not comply with requirements 
of act and are not entitled to payment 
for claims which were not filed in offices 
in which employees rendered services 
within two year statutory limitation 


STATUTORY CONSTRUCTION: 


Earlier statute inconsistent with later—inas- 
much as sec. 1413 of Supplemental Appro. 
Act, 1953, and sec. 202 of Defense Produc- 
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Continued 


tion Act Amendments of 1952, which added 
sec. 204 (q) for Housing and Rent Act of 
1947, were considered independently by 
Congress at approximately same time and 
serve single purpose of requiring Govt. 
agencies furnishing living quarters to 
civilian and military personnel to collect 
charges therefor on basis approved by 
Bur. of Budget, sec. 1413 which is later in 
point of time supersedes conflicting pro- 
visions of sec. 204 (q), and places Atomic 
Energy Com. in same position with respect 
to sec. 1413 as any other agency_-........-- 

Effect of Code provisions, notes, etc.—per- 
manency of appropriation limitation—T he 
$250 per annum limitation on compensa- 
tion of Dist. of Col. jury commissioners 
which was included in various fiscal year 
appropriations providing for fees of jurors 
but which was omitted from appropria- 
tion, ‘* Fees of jurors” in Judiciary Appro. 
Act of 1952, must be construed as tem- 
porary legislation having no force or 
effect after expiration of fiscal year for 
which appropriation was made, and there- 
fore, jury commissioners’ fees in excess of 
$250 limitation may be paid from 1952 ap- 
propriation, even though limitation is 
carried in current edition of Code of Dist. 

General Accounting Office decisions— 
effective date. See General Accounting 
Office, decisions. 


STORAGE: 


Private property: 
Household effects: 
Military, naval, etc., personnel: 
Incident to transportation—under sec. 
303 (c) Career Compensation Act of 
1949, and regulations promulgated 
thereunder, right to temporary 
storage of household effects at Govt. 
expense incident to change of station 
arises only when storage is in con- 
nection with transportation or ship- 
ment of such effects, and therefore, 
Naval Reserve officers ordered to 
active duty whose household effects 
were already in storage at location 
where officer was ordered to duty, is 
not entitled to reimbursement for 
any part of storage charges incurred 
Retirement—charges incurred by re- 
tired Coast and Geodetic Survey 
officer for temporary storage of 
household effects shipped to selected 
“home” from last permanent duty 
station prior to Apr. 28, 1953, are 
payable by Govt. under provisions of 
Joint Travel Regs. provided such 
charges are supported by acceptable 
certificate of properly designated 
authority cognizant of fact that 
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STORAGE—Continued 
Private property— Continued 


Household effects—Continned 
Military, naval, etc.. personnel—Con. 
storage was necessary by reason of 
conditions beyond contro! of officer _ 
When ordered to active duty—under 
sec. 303 (c) Career Compensation 
Act of 1949, and regulations promul- 
gated thereunder, right to tem- 
porary storage of household effects at 
Govt. expense incident to change of 
station arises only when storage is 
in connection with transportation or 
shipment of snch effects. and there 
fore. Naval Reserve oilicer ord wed 
to active duty whose household 
effects were already in storage at 
location where officer was ordered 
to duty, is not entitied to reimburse- 
ment for any part of storage charges 
EE ctnasonstninin Gatncienitpeds 
Shipment to new station never actually 
made—transicrred employee who 
placed household effects in storage 
at old station in anticipation of ship- 
ment to new permanent station but 
who did not ship them because of 
lack of housing and anticipation of 
further transfer, and who two months 
later was transferred back to old sta 
tion for permanent duty, is entitled 
under sec. 12 (b) of E. O. No. 9805 as 
added by E. O. No. 9933, to reimburse- 
ment at not to exceed commuted rate 
for period not to exceed 60 days tem- 
porary storage for each permanent 
transfer of headquarters. ............. 
Successive changes of permanent sta- 
tions—transferred employee who 
placed household effects in storage at 
old station in anticipation of shipment 
to new permanent station but who did 
not ship them because of lack of hous 
ing and anticipation of further trans 
fer. and who two months later was 
transferred back to old station for 
permanent duty, is entitled under 
sec. 12 (b) of E. O. No. 9805 as added 
by E. O. No. 9933, to reimbursement 
at not to exceed commuted rat for 
period not to exceed 60 days temp: rary 
storage for each permanent transfer 
of headquarters___..._. i hdestltice nats 
Time limitations— transferred employee 
who placed household effects in storage 
at old station in anticipation of ship- 
ment to new permanent station but 
who did not shi, thei because of lack 
of housing and anticipation of further 
transfer, and who two months later 
was transferred back to old station 
for permanent duty, is entitled under 
sec. 12 (b) of E. O. No. 9805 as added 
by E. O. No. 9933, to reimbursement 
at not to exceed commuted rate for 
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Private property—Continued 
Household effects—Continued 


period not to exceed 60 days temporary 
storage for each permanent transfer 
I 


SUBSIDIES: 


Vesseis. See Maritime Administration, sub- 
sidies. 


SUBSISTENCE: 
Per diems: 


Board, commissions, committees, ete.— 


Wage Stabilization Board members— 
per diem authorized by act of June 30, 
1952, to be paid to those members of 
Wage Stabilization Board who are ap- 
pointed by President by and with ad- 
vice and consent of Senate, to represent 
tabor on Board, is restricted to payment 
for each day they are actually engaged 
in performance of their duties as mem- 
bers of Board and may not be paid for 
services rendered to Wage Stabilization 
Committee during period Board is 
temporarily prevented from function- 


Employees serving without or at nominal 


compensation: 

Appointments under Defense Produc- 
tion Act, 1950—National Production 
Authority employee, appointed pur- 
suant to sec. 710 (c) of Defense Produo- 
tion Act of 1950 to serve without 
compensation, who retains bona fide 
home outside metropolitan area of 
place at which he performs services, 
and who, by reason of his appoint- 
ment, is required to rent temporary 
home incurs additional subsistence 
expenses, whether or not his family 
resides at temporary home, and is 
entitled to payment of per diem in 
lieu of subsistence under sec. 710 (b) 
Si inii: shtnnaduninthn: dutteeebnee 


Exclusion from Standardized Govern- 
ment Travel Regulations—under sec. 
5 of Administrative Expense Act of 
1946 which provides that persons serv- 
ing without compensation or at $1 
per annum may be allowed, while 
away from homes or regular places 
of business, transportation in accord- 
ance with Standardized Govt. Travel 
Regs. and per diem in lieu of subsist- 
ence en route, transportation only is 
subject to travel regulations, so that 
administrative regulations may pro- 
vide for payment of per diem in lieu 
of subsistence to uncompensated 
personnel for travel performed between 
hours of 8 a. m. and 6 p. m, even 
though said travel regulations pro- 
hibit such payment................... 
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SUBSISTENCE — Oontinued Page | SUBSISTENCE—Continued Page 
Per diems—Continued Per diems—Continued 


Fractional days—absence between 8 a. m. leave was charged for period of return 
and 6 p. m.—employees serving without travel. ...... Scien tectadleides 452 
or at nominal compensation—under sec. Military, naval, etc., personnel: 


5 of Administrative Expense Act of 
1946 which provides that persons serv- 
ing without compensation or at $1 per 
annum may be allowed, while away from 
homes or reguiar places of business, 
transportation in accordance with Stand- 
ardized Govt. Travel Regs. and per 
diem im lieu of subsistence en route, 
transportation only is subject to travel 
regulations, so that administrative 
regulations may provide for payment of 
per diem in lieu of subsistence to un- 
compensated personne! for travel per- 
formed between hours of 8 a. m. and 
6 p. m., even though said travel regula- 


Headquarters—temporary relocation of 
organization—Air Force officer who, 
with his organization, underwent 
temporary change of station for train- 
ing purposes due to lack of space at his 
proper station, is not entitled to per 
diem under par. 3c (1), Army Regs. 
35-4820, for performing duty with as- 
signed organization at temporary 
location; neither is such officer en- 
titled to per diem, incident to such 
temporary duty, under Joint Travel 
Regs. which became effective during 
period of relocation. _- ‘ : 

Station allowances outside continental 


On 


tions prohibit such payment............ 492 United States. See Allowances and 
Headquarters: Differentials, military, naval, etc., per- 
sonnel 
of lar dut s i 
Ftmse ee my oe commiating Temporary duty—entitlement when 
employees’ headquarters—scnate com- aetiain teal mimeo il indi 
mittee employee in Wash. who main- s 
tains residence in Phila. to whi permancat chnage of station—Marine 
s ; < agden Corps officer, whose orders directing 
travels for personal reasons but who aoa - 2 al ou permanent 
ae SS ey SS, 6 change of station were amended to 
i his duties in Wash., has official station a pe 
in latter city, and is not entitled to provide that travel waster temporary 
7 ae ‘ additional duty for training’ rather 
per diem in lieu of subsistence at either than permanent change of station— 
lace or to traveling expenses or 
os G@ameportation eee ford oe with no indication that return to his 
Wash a Pilin: elen © eamnloves old duty station was required cr that 
were employed b y Defense De ° a further assignment to new permanent 
. P an he <a . duty station was contemplated—is not 
“stationed” in Phila. while detailed performaing “temporary daty” away 
imbursab s to Sens . : a 
— re a = som te Senate a from his permanent station within 
mittee in Wash., his duty station sea 7 shad: Guia mei eee to 
would still be Wash., and therefore, Joint ee Regs ee ys enc hias in 
he would not be entitled to sai % ; 
then cite ein ee a per 87 titled to per diem for such duty...... 330 
7 _— pie Sickness—periods of hospitalization—ex- 
When actually employed, intermittent, pense reimbursement under Employees’ 
etc., employees bome or place of busi- Compensation Act—under par. 45¢ of 
ness—subsistence per diem allowance Standardized Govt. Travel Regs., which 
of $15 authorized under sec. 710 (c) of provides for refund of per diem allowance 
Defense Production Act of 1950, for by employees in travel status who 
experts and consultants while away receive hospitalization under any Fed- 
from their homes or regular places of eral statute or who receive reimburse- 
business is intended to reimburse ment for hospital expenses, employee 
those employees only for additional receiving per diem who was hospitalized 
subsistence expenses incurred by rea because of accident, and who obtained 
son of such absence and is not payable reimbursement for hospital expenses 
to expert or consultant who moves his under Employees’ Compensation Act is 
: residence to place where he performs required to refund entire per diem allow- 
' Services.....-....--------------------- 101 ance received during hospitalization 
Leaves of absence—temporary duty—re- period,-even though reimbursement for 
turn to headquarters—employee who first 30 days was limited to difference 
traveled to another city for personal between actual expenses incurred and 
reasons over weekend which involved personal insurance benefits...........-- 113 


no leave and who was requested to per- 
form temporary duty at such place is 
not entitled to per diem for travel time 
or mileage allowance where no addi- 
tional travel was involved by reason of 
temporary duty notwithstanding that 


Temporary duty: 


Temporary station subsequently made 
permanent—employee who reported 
to temporary duty station for training 
and instruction with understanding 
that if he showed aptitude and ability 
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SUBSISTENCE—Continued 


Per diems—Continued 

Temporary duty—C ontinued 
to perform new duties he would be 
permanently transferred is entitled to 
per diem in lieu of subsistence, as 
provided in orders, for period of train 
ing prior to effective date of transfer_ 
Training assignments—employee who 
reported to temporary duty station 
for training and instruction with 
understanding that if he showed ap- 
titude and ability to perform new 
duties he would be permanently trans- 
ferred is entitled to per diem in lieu of 
subsistence, as provided in orders, for 
period of training prior to effective 
CE I cin dase cnt cthctctee 
Transfers—Government interest v¥. em- 
ployees’ benefit—transfer for personal 
convenience of employee—Sec. 1 of Ad- 
ministrative Expenses Act of 1946 pro- 
vides that expenses of employees in 
transfers to new official stations may not 
be allowed where transfers are primarily 
for convenience or benefit of employee 
or at his request, and therefore, employee 
who was transferred to a new official 
station at own request for personal con- 
venience, and who month later because 
of official necessity was transferred to 
different official station may not be re- 
imbursed for travel expenses and per 
diem in lieu of subsistence incident to 
travel to first change of station 


Travel deviation for leave, personal con- 
venience, etc.—employee who, upon 
completion of required tour of duty in 
Alaska, was issued travel orders author- 
izing and directing return to place of 
residence in U. 8. and who while en 
route, was notified of illness of her daugh- 
ter, abandoned journey and proceeded to 
daughter’s home is entitled to reimburse- 
ment for travel expenses incurred, in- 
cluding per diem and transportation of 
household or personal effects, to the 
point of abandonment 


Witnesses — distance requirements — ad- 
ministrative hearings—per diem allow- 
ance for subsistence authorized under 
28 U. 8. C. 1821 for witnesses attending 
hearing is payable only when place of 
hearing is “‘so far removed”’ from wit- 
ness’ residence as to prohibit return 
thereto from day to day, and therefore, 
witness who, due to heavy snow and 
bad road conditions, was forced to re- 
main overnight at place of hearing which 
is ten miles from his residence is not en- 
titled to per diem allowance for subsist- 


Witnesses, See Subsistence, per diems. 
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Awaiting orders status pending retirement — 
enlisted member of military services «ho 
has been found by physical evaluation 
board unfit to perform duties of his rank 
or grade and who is ordered to designated 
place to await further orders in connection 
with disability retirement proceedings is 
entitled under sec. 301 of Career Compen- 
sation Act of 1949 to basic allowance for 
subsistence and under sec. 302 to basic 
allowance for quarters if without depend- 
ents under circumstances at location to 
which member is ordered and not by what 
his situation was at station from which 
Ratan deedantedsecwttsncuscnces ‘ 

Dependents—proof of dependency—certif- 
icates—filing requirements—officer per- 
sonnel of uniformed services are required 
to file dependency certificates at least 
every six months in substantiation of pay- 
ments made to them for basic allowances 
for quarters and subsistence on account of 
dependents, however, individual disburs- 
ing officer, who is personally liable for any 
improper payments, may require more 
frequent filing of such certificates_........ 

Fractional day—enlisted men receiving per 
diem for part of day—when enlisted mem- 
bers of armed services are in travel status 
and entitled to per diem allowance in lieu 
of subsistence for portion of day, daily 
basic allowance for subsistence authorized 
to be paid enlisted members who are per- 
mitted to mess separately may be prorated 
for remaining portion of day, provided 
such prorating is regulated by appropriate 
administrative regulations fixing reason- 
able divisions of day..................-... 

Marriage validity, See Iiushand and Wife, 
marriage, validity. 


SUITS: 


Prosecution by Justice Department—appro- 
priation limitations—availability of appro- 
priations of other departments and agen- 
cies—in view of responsibility to institute, 
prosecute, and defend actions on behalf of 
U. 8. in matters involving court proceed- 
ings being vested by law in Attorney 
General, and necessary expenses incident 
thereto being payable from funds expressly 
provided therefor, appropriations avail- 
able to Dept. of Navy may not be used 
to defray expenses otherwise chargeable 
to Dept. of Justice appropriations to over- 
come prohibition therein against use of 
funds in preparation or prosecution of par- 
ticular suit instituted by Dept. of Justice 
at instance of Dept. of Navy 


SUNDAYS AND HOLIDAYS: 


Compensation. See Compensation, holidays; 
Compensation, Sundays. 
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SURPLUS PROPERTY: Page | TAXES—Continued Page 
Sales. See Sales. States, subdivisions, ete.—Continued 
TAXES: Governmen? immunity— Continued 


local taxation as property held by and 
for use of U. S. as distinguished from 
corporate ownership, even though cor- 


Federal—saiary deductions—Old-Age and 
Survivors Insurance Tax—Gen. Regs. 96, 


Surplus property—date Govt. corpora- 
tion declares its taxable real property 
excess to its needs, pursuant to Federal 
Property and Administrative Services 
Act of 1949, as amended, is date prop- 
erty becomes immune to state and 


sence of specific statutory authority, 
Sec. of Navy, under sec. 4 of act of 
Aug. 2, 1946, may issue regulations 
authorizing installation and official 
use of extension telephones connect- 
ing public quarters occupied by 


LR 8 ee eee 604 poration continues to hold barren legal 
State: title and physical custody of property 
Government immunity—surplus prop- pending its disposition. _.........--- 574 
erty—authority vested in Govt.-owned Salary deductions—Gen. Regs. 96, Supp 
corporations under RFC Act to pay Ee eee 605 
local taxes on real property is contingent ‘TELEGRAMS: 
upon corporations holding legal title and 
having full control and dominion over Evidence required for payment—original 
property, so that property transferred copies of messages— wire or transmission 
to Bur. of Mines by Govt.-owned cor copies—ciaims against Govt. agencies for 
poration after it was declared excess outgoing telegraphic messages are required 
under Federal Property and Adm. Serv- to be supported by originals of messages 
ices Act of 1949, as amended, becomes transmitted, which should be wire or trans- 
by operation of law property held by mission copies, showing thereon company 
and for use of U. 8., and therefore, appro- notations with respect to time filed, num- 
priations of Bur of Mines are not avail- ber of words, and other information neces- 
able for payment of local taxes, even sary to compute transmission charged for 
though barren legal title to property services actually rendered._.............- 238 
remained in corporation Dpeksbetssenstube 164 TELEPHONES: 
Real estate— possessor y interest tax—under 
contract provision obligating Govt. to Calls: 
reimburse contractor for cost of property Evidence requirement for payment—in- 
taxes and real property assessments asmuch as original itemized statement of 
possessory interest tax assessed by State charges for long distance telephone calls 
may be regarded as property tax and made by employee over his home tele- 
cost of attorney’s fees incurred by con- phone which was filed in duplicate and 
tractor in resisting and eliminating said properly certified as official business was 
tax, pursuant to supplement to contract lost in Administrative Agency, duplicate 
providing for reimbursement of cost of bills of telephone company accompanied 
eliminating such tax, may be reimbursed by letter indicating how much of each 
OO SEIN s ca iicncddscicnctcentescece 155 bill represents iong distance toll charges 
States, subdivisions, etc. : may be accepted as best evidence obtain- 
Gasoline—vendors payment liability—gas OIE, ..icsesaonnedchcadeibeusbntbocaes 432 
oline tax imposed by Kansas City, Mo., Official calls made at personal expense— 
is business privilege tax upon seller, and itemization requirement—inasmuch as 
therefore General Supply Schedule con original itemized statement of charges 
tractor furnishing gasoline under con for long distance telephone calls made by 
tract providing for price adjustment in employee over his home telephone which 
event of tax assessments after contract was filed in duplicate and properly 
date may be reimbursed for tax imposed certified as official business was lost in 
and paid after said date. .............. 423 Administrative Agency, duplicate bills 
Government immunity: of telephone company accompanied by 
City franchise tax assessed against public letter indicating how much of each bill 
utility—city franchise tax assessed represents long distance toll charges 
against public utility company which may be accepted as best evidence obtain 
public utilities commission determined Rita Aaciadintineeienten. 3 
to be operating expense and which Private residences: 
company was permitted to recover by Statutory prohibition: 
including tax as separate item on in- Military, naval, etc., installations: 
voices to customers may be considered While sec. 7 of act of Aug. 23, 1912, pro- 
as increase in rates authorized by Com- hibits payment from appropriated 
mission, and therefore properly charge- funds of any part of expenses of 
able to Govt. under utility service furnishing telephone service to 
Cl octketdntancagedndokcdaseenn 577 Govt. officer in his quarters in ab- 
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TELEPHONES—Contiuned 


Private residences—Continued 
Statutory prohibition—Continued 
Military, naval, etc., installations—Con. 
naval personnel with switchboards of 
official stations and cost of installa- 
tions and use may be paid out of 
naval appropriations. -_-..........--- 

Civilian personnel—prohibition in sec 
7 of act of Aug. 23, 1912, against ex- 
penditure of Navy appropriated 
funds, in absence of specific author- 
ity, for furnishing telephone service 
to naval personne! in private quar- 
ters is not applicable to proposed 
installation and official use of ex- 
tension telephone in residence of 
Pearl Harbor Base Fire Marshal 
connecting with intercommunica- 
tion system of Pearl Harbor fire dis- 
patching switchboard, which is 
limited mechanically and by regula- 
tion to emergency fire calls. 32 
Comp. Gen. 271, modified .........- 

Public quarters: 
Connections with official station switch- 
boards: 

Civilian personnel—prohibition in sec. 
7 of act of Aug. 23, 1912, against ex- 
penditure of Navy appropriated funds, 
in absence of specific authority, for 
furnishing telephone service to naval 
personnel in private quarters is not 
applicable to proposed installation and 
official use of extension telephone in 
residence of Pearl Harbor Base Fire 
Marshal connecting with intercom- 
munication system of Pearl Harbor 
fire dispatching switchboard, which 
is limited mechanically and by regula- 
tion to emergency fire calls. 32 Comp. 
ee eee ——_ 

Naval personnel—while sec. 7 of act of 
Aug. 23, 1912, prohibits payment from 
appropriated funds of any part of ex- 
penses of furnishing telephone service 
to Govt. officer in his quarters in ab- 
sence of specific statutory authority, 
Sec. of Navy, under sec. 4 of act of 
Aug. 2, 1946, may issue regulations 
authorizing installation and official 
use of extension telephones connecting 
public quarters occupied by naval 
personnel with switchboards of of- 
ficial stations and cost of installations 
and use may be paid out of naval 
ER 


TOLLS: 


Highway—usually traveled route or neces- 
sity for use determination—traveler who 
used NeW Jersey Turnpike—toll high- 
way—instead of alternate free highway in 
connection with official travel may be 
reimbursed for toll charges if there is 
specific authorization or approval, by 
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TOLLS—Continued 


official having authority to authorize 
travel, of route utilized, and in such cases 
this Office will assume that there has been 
administrative determination that toll 
road is usually traveled route or that 
official necessity for its use bas been es- 
tablished in accordance with par. 9 of 
Standardized Govt. Travel Regs 


TRANSPORTATION : 


Automobiles—empioyees appointed or as- 
signed to duty overseas—point IV em- 
ployees—employee who was assigned over- 
seas under U. 8. Information and Educa- 
tional Exchange Act of 1948, and who 
shipped his automobile and certain house- 
hold effects prior to conversion to Point 
IV Program at overseas station may not 
be reimbursed for shipments commencing 
prior to said conversion on more liberal 
travel and related expenses basis author- 
ized for Point 1V employees under Act 
for international Development. .-.....--- 

Baggage—transfers between railroad sta- 
tions, express company pick-ups, etc.— 
reimbursement under Government Travel 
Regulations—charges for transferring bag- 
gage authorized by par. 41 of Standard- 
ized Govt. Travel Regs. refer to charges 
by carriers for transferring baggage between 
railroad stations or pick up and delivery 
charges by transfer and express com- 
panies, so that fees paid by employee to 
porters for baggage transferred to and from 
check rooms at railroad stations are not 
reimbursable under that paragraph, but 
are covered by per diem in lieu of sub- 
sistence authorized by par. 44 of regula- 
GEL, «tt hinchiepnitebitdiebeeseneeckeduneuese 

Bills of lading: 
Government: 

Pick-up and delivery service—Gen. Regs 
97—Rev., Supp. 2, Aug. 12, 1952_____- 
Shipment of honsehold effects—under 
sec. 12 of E. O. No. 9805, as amended, 
which provides that expenses incurred 
by employees for shipping house- 
hold goods within U. S. must be re- 
imbursed at commuted rate and that 
Govt. bills of lading may not be used 
for such shipments, employee who is 
transferred under orders authorizing 
shipment of household effects from 
point within U. S. to Nantucket 
Mass., island approximately fifty 
miles from New Bedford, Mass. avail- 
able only by steamship, may not be 
granted permission to use Govt. bills 
of lading or be reimbursed amount in 
excess of commuted rate for over- 
water shipment 

Dependents: 

Children—minors reaching majority at 
overseas stations—under sec. 1 of Adm. 
Expenses Act of 1946, as amended, 
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Dependents—Continued 
Employees appointed or assigned to duty 
overseas— Continued 
Return to United States—Continued 
penses for stepson over 21 years of 
age who is physically and mentally 
eapable of self-support, even though 
stepson reached his majority while 
at employee’s foreign post of duty.. 266 
Prior to employee’s completion of min- 
imum service period—employee serv- 
ing overseas under employment 
contract who returns his immediate 
family to U. S. prior to completion 
of employment agreement, may be 


TRANSPORTATION —Continned 


Dependents—Continued 
which authorizes transportation ex- 
penses of immediate families of trans 
ferred employees and sec. 1 (d) of E. O. 
No. 9805 which defines “immediate 
family” as “children (including step 
children and adopted children) unmar- 
ried and under 21 years of age,” over- 
seas employee who is returned to U. 8. 
may not be reimbursed return trans- 
portation expenses for stepson over 21 
years of age who is physically and 
mentally capable of self-support, even 
though stepson reached his majority 
while at employee’s foreign post of 


Gi cab ttt ididdialiectbaaitiicnmece 266 reimbursed for expenses incurred from 
Employees appointed or assigned to duty personal funds for such return upon 
overseas: completion of agreement, provided 


Return to United States: 
Employee remaining overseas—in 


allowance of expenses is approved 
administratively with full knowledge 


view of provisions in Act for In- 
ternational Development that funds 
appropriated for its purposes shall 
be available for obligation and ex- 
penditure in accordance with author 


of necessity for prior return; employee 
elects either to serve at overseas sta- 
tion for additional period or return 
to U. S. pursuant to travel orders au- 
thorizing return at Govt. expense; 


ity granted thereunder or under au- 
thority governing activities of Govt 
agencies to which such funds are 
allocated, employee who transferred 
to Point IV program while serving 
on overseas assignment and who has 
completed his employment agree- 
ment may be reimbursed for ad- 
vance return of dependents for 


4 
educational purposes in amount 
not to exceed cost of lowest first class 
accommodations on carrier class 
authorized for return of employee... 194 


dandependent qualifies as member 
of employee’s household within 
meaning of term “immediate fam- . 
ily” as used in applicable regulations. 143 
First duty station—after employee’s train- 
ing period at place of appointment—in 
view of established rule that employee 
upon appointment to Govt. service 
must bear expense of reporting to place 
at which duty is to be performed, em- 
ployee who is appointed in Washington 
to position in field and who is required 
to remain in Washington for period of 
indoctrination may not be allowed 
traveling expenses or cost of transporting 
are officers and employees of Govt. dependents and household effects to 
of Guam within meaning of that field station, even though travel orders 
term as used in sec. 26 (c) of Organic were issued authorizing travel and 
Act of Guam, notwithstanding court transportation at Govt. expense. _...... 538 
is under judicial branch cf Federal Military, naval, etc., personnel: 
Govt. for administrative purposes, Changes in home ports of vessels—under 
so that such officers and employees par. 7003-3 of Joint Travel Regs. 
once every two years are entitled to member of naval forces assigned to 
transportation at expense of U. 8. for vessel whose home port is changed to 
themselves and immediate families location overseas and six months 
from Guam to their homes and later changed to location in U. S. may 
Ss. dciintindadthacineberioaseathe 447 be paid monetary allowance for de- 
Minors reaching majority overseas— pendents travel incident to change of 
under sec. | of Adm. Expenses Act home port from U. S. to overseas, not 
of 1946, as amended, which author- to exceed that payable for distance 
izes transportation expenses of from old home port to port of embarka- 
immediate families of transferred tion, and also paid allowance incident 
employees and sec. 1 (d) of E. O. to change of home port from overseas. 
No 9805 which defines ‘immediate to U. S. not to exceed that payable 
family” as “children (including for distance from port of embarkation 
stepchildren and adopted children) to new home port, even though no 
unmarried and under 21 years of land miles are involved in either 
- change of home ports. -................ 485 
Dependent acquired after issuance of 
change of station orders—member of 


Leaves of absence—oflicers and em- 
ployees of Dist. Court of Guam 


age,” overseas employee who is re- 
turned to U. 8. may not be reim- 
bursed return transportation ex- 
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TRANSPORTATION — Continued 


Dependents— Continued 
Military, naval, etc., personnel—Con 


Armed Forces, detached from overseas 
permanent station and assigned to 
temporary station in U. S. for pro 
cessing and disposition, who marries 
after effective date of orders which 
authorize no leave or delay en route 
to new permanent station is not en 
titled under par. 7060-3 of Joint 
Travel Regs. to transportation of wife 
at Govt. expense from place of mar 
riage to new station or from temporary 
station to new station --..... Settee 
Retiremenit—place to which entitled— 
member of military services who has 
been found by physical evaluation 
board unfit to perform duties of his 
rank or grade and who is ordered to 
designated place to await further 
orders in connection with disability 
retirement proceeding is entitled to 
transportation for dependents and 
household effects to designated place, 
however, upon final disposition of 
retirement proceedings transportation 
for dependents and household effects 
is subject to adjustment so as not to 
exceed transportation authorized from 
his last permanent duty station to 
place authorized incident to his re 
I ccctiptrentncdctieeenacepapees 
Training or service school assignment— 
while member of uniformed services 
assigned as student to school or in- 
stailation for 20 weeks or more is en- 
titled to transportation of dependents 
to such place under sec. 7000 of Joint 
Travel Regs., Army Officer assigned 
as student to two schools or courses 
of instruction totaling 20 weeks or 
more, but less than 20 weeks at any 
one place, is not entitled to reimburse- 
ment for travel of wife incident to 
said assignment even though his 
orders stated two classes were to be 
considered one course of instruction... 


Travel by privately owned automobile. 


See Mileage, travel by privately owned 
aulomobile, dependents of transferred 
cwilian employees. 


Household effects: 
Actual expenses: 


Estimated weight shipment—transferred 
employee who failed to furnish actual 
or constructive (cubic foot measure- 
ment) weight of shipment of household 
effects shipped by privately owned 
truck, as required by sec. 10 and 14 
of E. O. No. 9805, as amended, but 
who did furnish statement of estimated 
weight may be allowed amount actu- 
ally expended on account of shipment, 
said amount being less than that pay- 
able at rate prescribed in Executive 


Page | TRANSPORTATION— Continued 


569 


Household effects— Continued 
Actual expenses—Continued 


order based upon estimated weight 

of effects shipped, provided necessary 

receipts are furnished_................ 
Shipment by other than carrier: 

E. O. No. 9805, as amended by E. O. 
No. 10196, which provides for reim- 
bursement at commuted rate for 
household effects ‘actually trans- 
ported,’’ does not change require 
ment that such effects be shipped by 
private or common carrier, and 
therefore, employee who moves his 
household effects in rented truck 
driven by himself upon permanent 
change of station may be reimbursed 
for such movement on actual ex- 
pense basis only, not in excess of 
commuted rate_.................... 

Expenses less than commuted rate— 
under E. O. No. 1019 which 
amended E. O. No. 9805 by provid 
ing for reimbursement at commuted 
rate for household effects ‘actually 
transported,’ employee who moves 
his household effects in hired truck 
with driver and with aid of family 
and friends, incident to permanent 
change of station, may be reim- 
bursed for such movement at com- 
muted rate rather than on actual 
expense basis notwithstanding ex- 
pense incurred was substantially 
less than commuted rate...........- 


Commutation: 


Over-water shipments—under sec. 12 of 
E. O. No. 9805, as amended, which 
provides that expenses incurred by 
employees for shipping household 
goods within U. 8. must be reim- 
bursed at commuted rate and that 
Govt. bills of lading may not be used 
for such shipments, employee who is 
transferred under orders authorizing 
shipment of household effects from 
point within U. 8. to Nantucket, 
Mass. island approximately fifty miles 
from New Bedford, Mass. available 
only by steamship, may not be granted 
permission to use Govt. bills of lading 
or be reimbursed amount in excess of 
commuted rate for over-water ship 

Rented truck driven by hired driver: 
Employee who, upon permanent 

change of station within U. 8 
moved his household effects in 
rented truck driven by hired driver 
may be reimbursed, under E. O. No 
9805, as amended by E. O. No 
10196, at commuted rate for ship 
ment of household effects__._..._- a“ 
Actual expenses jess than commuted 
tate—under E. O, No. 10196 which 
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TRANSPORTATION — Continued Page | TRANSPORTATION—Continued Page 
Heusehold effects—Continued Household effects—Continued 
Commu tation— Continued Commutation—Continued 

Rented truck driven by hired driver— Shipment in employee’s trailer—Con. 
Continued Trailer towed by hired mover—Con. 
amended E. O. No. 9805 by provid- but instead furnished weight 
ing for reimbursement at commuted based on estimated cubic footage 
rate for household effects ‘actually of properly loaded van space, is 
transported,’’ employee who moves not entitled to reimbursement on 
his household effects in hired truck either commuted or actual expense 
with driver and with aid of family basis for cost of transportation of 

and friends, incident to permanent said effects. ........ cab asitinlad ta 567 
change of station, may be reim- Truck rented and driven by employees— 
bursed for such movement at com- E. O. No. 9805, as amended by EF. O. 
muted rate rather than on actual No. 10196, which provides for reim- 
expense basis notwithstanding ex- bursement at commuted rate for 
pense incurred was substantially household effects “actually trans- 
less than commuted rate_..........- 321 ported,’’ does not change requirement 
Shipment by rented trailer—trailer drawn that such effects be shipped by private 
by car owned and driven by em- or common carrier, and therefore, 
ployee—employee who, incident to employee who moves his household 
change of official station within U. S., effects in rented truck driven by him- 
moved his household effects in rented self upon permanent change of station 
trailer drawn by automobile owned may be reimbursed for such move- 
and driven by himself may be reim- ment on actual expense basis only, not 

bursed, under E. O. No. 9805 as in excess of commuted rate. -..-.......- 138 
amended by E. O. No. 10196, at com- Employees appointed or assigned to duty 
muted rate for shipment of household overseas—point IVY employees—en- 
ST cnieknnenaishoaticnnseiinmaninn 541 ployee who was assigned overseas under 
Shipment in employee's trailer: U. 8S. Information and Educational Ex- 
Employee who, on permanent change change Act of 1948, and who shipped his 
of station, transported his household automobile and certain household effects 
effects in his privately owned trailer prior to conversion to Pcint [IV Program 
which was towed by his privately at overseas station may not be reim 
owned automobile on same trip on bursed for shipments commencing prior 
which he transported himself and to said conversion on more liberal travel 
family and who was paid mileage for and related expenses basis authorized 
use of his automobile is not entitled for Point [V employees under Act for 

to reimbursement, under sec. 12 (a) International Development... 207 

of E. O. No. 9805, as amended, upon Employees contracting with carrier: 

commuted basis or any other basis Government liability to carrier—transfer 
for transportation of said household and storage company that contracts 
Ga tte ekeitben dee cutniaskenvene 154 with Govt. employee for packing 
Trailer towed by hired mover: and shipment of household effects in 
Employee who upon permanent connection with change in ein- 
change of station, transported his ployee’s headquarters does not have 
household effects in his privately direct claim against Govt. for 
owned house trailer which was amount due under contract—there 
towed by hired mover whose being no privity of contract between 
charges for such service were same Govt. and company—and employee 
whether trailer was empty or may not be reimbursed for any 
loaded is not entitled to reimburse- charges for shipment ‘prior to time 

ment under E. O. No. 9805, as he has paid such charges_- —— 
amended, upon commuted basis Payment to carrier as prerequisite for 
or any other basis for transpor reimbursement—transfer and storage 
tation of said household effects or company that contracts with Govt. 
for cost of having trailer towed... 367 employee for packing and shipment of 
Transferred employee who incurred household effects in connection with 
increased costs to have his house change in employee’s headquarters 
trailer towed to new station by does not have direct claim against 
hired mover because of weight of Govt. for amount due under contract— 
household effects contained there- there being no privity of contract be- 
in, and who failed to furnish actual tween Govt. and company—and 
or constructive weight of such employee may not be reimbursed for 
effects as required by secs. 10 and any charges for shipment prior to time 

14 of E. O. No. 9805, as amended, he has paid such charges.............. 195 
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Household effects—Continued 
Excess costs—over-water shipments—un 
der sec. 120f E. O. No. 9805, as amended, 
which provides that expenses incurred 
by employees for shipping household 
goods within U 8. must be reimbursed 
at commuted rate and that Govt. bills 
of lading may not be used for such ship- 
ments. employee who is transferred 
under orders authorizing shipment of 
household effects from point within U.S. 
to Nantucket, Mass., island approxi- 
mately fifty miles from New Bedford, 
Mass., available only by steamship, 
may not be granted permission to use 
Govt. bills of lading or be reimbursed 
amount in excess of commuted rate for 
over-water shipment..............-.-..- 
First duty station—after employee’s train- 
ing period am place of appointment—in 
view of established rule that employee 
upon appointment to Govt. service 
must bear expense of reporting to place 
at which duty is to be performed, em- 
ployee who is appointed in Washington 
to position in field and who is required 
to remain in Washington for period of 
indoctrination may not be allowed 
traveling expenses or cost of transporting 
dependents and household effects to field 
station, even though travel orders were 
issued authorizing travel and transpor- 
tation at Govt. expemse.._...........--- 
House trailers—status—personally owned 
house trailers are not regarded as prop- 
erty which is within purview of ‘‘ house- 
hold goods”’ or ** personal effects”’ as used 
in E. O. No. 9805, as amended, so that 
employee who, on permanent change of 
Station, transported his household ef- 
fects in his privately owned house trailer 
which was hauled by hired trailer-mover 
whose charges for such service failed to 
indicate what amount, if any, cost of 
transporting trailer was increased be 
cause of effects transported therein is 
not entitled to reimbursement, for 
transportation of household effects 
Military, naval, etc,, personnel: 
Retirement—time limitations—under 
Joint Travel Regs. retired commis- 
sioned personnel of Coast and Geo- 
detic Survey may ship household 
effects at Govt. expense from last sta- 
tion or place of storage to selected 
home if such goods are turned over to 
transportation officer or carrier within 
one year after Apr. 28, 1952, or within 
one year after date of retirement 
whichever is later, and authorized 
charges may include charges for ship- 
ment of goods from point of origin to 
destination, for hauling from rail 
terminal to residence, and for necessary 
unpacking and uncrating. 
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Household effects—Continued 


Military, naval. ete. personnel—Con 

Storage charges. See Sforage, private 

property, household effects, military, 
naval, etc., personnel. 

Weight allowance—professiona!l books, 
papers, equipment, etc.—professional 
books, papers, and equipment which 
are certified by member of uniformed 
services to be necessary in performance 
of his official duties in accordance with 
par. 8002 of Joint Travel Regs. may be 
shipped without charge against weight 
limitation contained in sec. 632 of 
Dept. of Defense Appro. Act, 1953, on 
amount of household effects and 
personal effects that may be trans- 
ported at Govt. expense ___........... 


Shipment in employee's trailer: 


Employee who, on permanent change of 
station, transported his household ef- 
fects in his privately owned trailer 
which was towed by his privately 
owned automobile on same trip on 
which he transported himself and 
family and who was paid mileage for 
use of his automobile is not entitled to 
reimbursement, under sec. 12 (a) of 
E. O. No. 9805, as amended, upon 
commuted basis or any other basis for 
transportation of said household 
effects 


Trailer towed by hired mover: 


Necessity for showing additional ex- 
pense of moving loaded trailer : 
Employee who, upon permanent 
change of station, transported his 
household effects in his privately 
owned house trailer which was 
towed by hired mover whose 
charges for such service were same 
whether trailer was empty or 
loaded is not entitled to reim- 
bursement under E. O. No. 9805, 
as amended, upon commuted basis 
or any other basis for transporta- 
tion of said household effeets or 
for cost of having trailer towed__- 


Personally owned house trailers are 
not regarded as property which is 
within purview of “household 
goods” or “personal effects’’ as 
used in E. O. No. 9805, as amended 
so that employee who, on per- 
manent change of station, trans- 
ported his household effects in his 
privately owned house trailer 
which was hauled by hired trailer- 
mover whose charges for such 
service failed to indicate what 
amount, if any, cost of transport- 
ing trailer was increased because 
of effects transported therein is not 
entitled to reimbursement, for 
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TRANSPORTATION — Continued 


Household effects— Continued 

Shipment in employee's trailer—Con. 

Trailer towed by hired mover—Con. 

Necessity for showing additional 
expense of moving loaded trailer— 

Continued 

transportation of household ef- 
BIE stink einisictnneenehetiteipadantiaine 
Transferred employee who incurred 
increased costs to have his house 
trailer towed to new station by 
hired mover because of weight 
of household effects contained 
therein, and who failed to furnish 
actual or constructive weight of 
such effects as required by secs. 
10 and 14 of E. O. No. 9805, as 
amended, but instead furnished 
weight based on estimated cubic 
footage of properly loaded van 
space, is not entitled to reimburse- 
ment on either commuted or actual 
expense basis for cost of trans- 
portation of said effects__......... 

Shipmentto points other than new station— 
employee who, upon completion of re- 
quired tour of duty in Alaska, was 
issued travel orders authorizing and 
directing return to place of residence in 
U. 8S. and who while en route, was 
notified of illness of daughter, abandoned 
journey and proceeded to daughter’s 
home is entitled to reimbursement. for 
travel expenses incurred, including per 
diem and transportation of household or 
personal effects, to point of abandon- 

Storage charges. See Storage, private prop- 
erty, household effects. 
Weight limitation: 

Employees appointed or assigned to duty 
overseas—new appointees and trans- 
ferees—maximum weight limitation in 
sec. 17 of E. O. No. 9805, promulgated 
under Administrative Expenses Act of 
1946, on shipment of household effects 
of employees assigned to duty overseas 
is applicable to new appointees as well 
as transferred employees--_-.-....--.-- 

Estimated weight—actual expense reim- 
bursement—transferied employee who 
failed to furnish actual or constructive 
(cubie foot measurement) weight of 
shipment of household effects shipped 
by privately owned truck, as required 
by secs. 10 and 14 of E. O. No. 9805, as 
amended, but who did furnish state- 
ment of estimated weight may be 
allowed amount actually expended on 
account of shipment, said amount 
being less than that payable at rate 
prescribed in Executive order based 
upon estimated weight of effects 
shipped, provided necessary receipts 
are furnished 
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TRANSPORTATION — Continued 


Household effects—Continued 
Weight limitation—Continued 
Estimated weight—Continued 
Household effects shipped in crailer— 
transferred employee who incurred 
increased costs to have his house 
trailer towed to new station by hired 
mover because of weight of house- 
hold effects contained therein. and 
who failed to furnish actual or con 
structive weight of such effects as 
required by secs. 10 and 14 of E. O. 
No 9805, as amended, but instead 
furnished weight based on estimated 
cubic footage of properly loaded van 
space, is not entitled to reimburse 
ment on either commuted or actual 
expense basis for cost of transporta- 
tion of said effects.... .. -......... 
Property—damage, loss, or destruction. See 
Property. public, loss or destruction 
Rates—longer haul rate less than shorter 
haul rate—General Accounung Office rate 
determination authority—G. A O action 
in collecting from carrier overpayment 
where transportation rate was prima facie 
unreasonable, in tha. 1. exceeded published 
rate applicable on same commodity from 
point more distant from destination than 
point of origin via route through point of 
origin to destination of shipment, is not 
usurpation of function of Interstate Com 
merce Com. to determine reasonableness 
of rates but follows principles set down by 
Commission and falls within clearly pre- 
scribed duty of accounting officer to con- 
sider substantive defenses before paying 
out public funds_-_---.--..--- ‘ a ss 
Taxicabs. See Traveling Expenses, fares, 
taricabs. 


TRAVEL ALLOWANCE: 


Military, naval, etc., personnel: 
Place to which entitled: 

Upon retirement—member of military 
services who has been found by phys- 
ical evaluation board unfit to perform 
duties of his rank or grade and who is 
ordered to designated place to await 
further orders in connec tion with dis- 
ability retirement proceedings is en- 
titled to travel allowances for himself 
on basis that place to which he is 
directed to proceed becomes his station 
and upon ultimate termination of his 
services member is entitled to travel 
allowances for himself from that place 
to appropriate place incident to his 
I nach acca avitetonien aay: e 4a eran an 

While awaiting orders pending retire- 
ment—member of military services 
who has been found by physical eval- 
uation board unfit to perform duties 
of his rank or grade and who is ordered 
to designated place to await further 
orders in connection with disability 
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TRAVEL ALLOWANCE-—Continued 
Military, naval, ete., personnel—Continued 


Place to which entitled—Continued 
retirement proceedings is entitled to 
travel allowances for himself on basis 
that place to which he is directed to 
proceed becomes his station and upon 
ultimate termination of his services 
member is entitled to travel allow 
ances for himself from that place to 
appropriate place incident to his 
retirement............-. 


TRAVELING EXPENSES: 
Air travel: 


Extra-fare service — approval require- 
ments—trave!l of employee and family 
on extra-fare plane pursuant to reserva 
tions and tickets obtained by Joint Ad 
ministrative Services may not be re- 
garded as having been authorized or 
approved by head of agency or by official 
designated for that purpose as required 
by par. 15 of Standardized Govt. Travel 
Regs., as amended, so as to authcrize 
reimbursement to employee for amount 
of additional expense incurred for travel 
by extra-fare plane - - . .- pletibias wile 

Sleeping accommodations—incident to 
overseas travel—under par. 13 (c) of 
Standardized Govt. Travel Regs. which 
authorizes sleeping plane accommoda 
tions when overseas night travel begins 
or terminates in U. S., employee return 
ing to official station by air from overseas 
who subsequent to landing in U 8 
boarded another plane in order to com 
plete journey and secured sleeping ac 
commodation on such plane may not be 
reimbursed for cost of such accommoda 
tions, even though travel performed was 
incident to overseas travel 


Appropriation availability: 


Employees subject to reduction in forc 
in defense agency—reemployment in 
nondefense agency—employee who ac- 
cepted appointment with defense agency 
pursuant to sec. 1310 (b) of act of Nov. 1, 
1951, which provides for facilitating 
transfer of employees from nondefense 
to defense activities with retention 
rights in nondefense agency, and who 
when reached for reduction in force in 
defense agency, located in another city 
made application for reemployment in 
nondefense agency, may be regarded as 
being transferred for convenience of 
Govt. under Administrative Expense: 
Act of 1946, and paid traveling expenses 
in connection with transfer from appro 
priation available to the nondefense 
0 RSS Ee ee 

Incentive awards program—attendance at 
award ceremonies—travel and miscel 
laneous expenses incurred by officers and 
employees for purpose of participating 
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TRAVELING EXPENSES—Con. 
Appropriation availability—Continned 


in ceremonies held at department con- 
vocation in honorary recognition of 
exceptional! or meritorious service under 
incentive awards program authorized 
by sec. 14 of act of Aug. 2, 1946, as 
amended, may be considered direct and 
essential expense of award, and within 
scope of and meaning of phrase “to in 
cur necessary expenses’ as used in 


Dependents. See Transportation, dependent 
Employees appointed or assigned to duty 


overseas: 

Minimum service period requirement— 
failure to execute agreement—whiile 
Adm. Expenses Act of 1946, as amended, 
which contains authority for and con 
ditions under which U. 8. may pay 
travel expenses of employee incident to 
completion of overseas employment 
agreement, provides that travel ex 
penses shall not be allowed unless and 
until employee agrees in writing to re- 
main in Govt. service for minimum 
period of one year, employee who served 
period in excess of required one year 
minimum may be allowed cost of return 
transportation to U. 8. incident to 
separation from service, even though no 
written agreement to remain with Govt 
for stipulated period of service was 
signed by employee. -......- ‘ 

Return to United States on leave. See 
Traveling Expenses, leaves of absence. 
return to United States from overseas 

Return to United States upon separation: 
Failure to execute minimum service 

period agreement—while Adm  Ex- 
penses Act of 1946, as amended, which 
contains authority for and conditions 
under which U. 8. may pay travel 
expenses of employee incident to com 
pletion of overseas employment agree- 
ment, provides that travel expenses 
shall not be allowed unless and until 
employee agrees in writing to remain 
in Govt. service for minimum period 
of one year, employee who served 
period in excess of required one year 
minimum may be allowed cost of re- 
turn transportation to U 8. incident 
to separation from service, even 
though no written agreement to re 
main with Govt. for stipulated period 
of service was signed by employee. - - 
Resignation after receiving reduction in 
force notice—in view of provision in 
Administrative Expenses Act of 1946, 
for return transportation of employees 
serving overseas, and sec. 207 of In- 
dependent Offices Appro. Act, 1949, 
providing for payment of additional 
compensation to persons serving 
overseas, employee, whose overseas 
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TRAVELING EXPENSES—Con. 


Employees appointed or assigned to duty 
overseas— Continued 

Return to United States upon separa- 
tion—Continued 

agreement provided for return trans 
portation if separated for reasons be- 
yond his control and who resigned 
after receiving reduction in force 
notice, may not have his right to both 
transportation and lump-sum leave 
payment including overseas dif- 
ferential defeated by issuance of ad- 
ministrative order requiring him to 
choose between return transportation 
and overseas differential .............. 
Employees serving without or at nominal 
compensation—reimbursement under 

Standardized Government Travel Regu- 

lations—under sec. 5 of Administrative 

Expense Act of 1946 which provides that 

persons serving without compensation 

or at $1 per annum may be allowed, while 
away from home or regular places of busi- 
ness, transportation in accordance with 

Standardized Govt. Travel Regs. and per 

diem in lieu of subsistence en route, trans- 

portation only is subject to travel regula- 
tions, so that administrative regulations 
may provide for payment of per diem in 
lieu of subsistence to uncompensated 
personnel for travel performed between 
hours of 8 a. m. and 6 p. m. even though 
travel regulations prohibit such payments. 
Fares: 

Lowest first-class limitation—extra-fare 
plane—approval requirements—trave! of 
employee and family on extra-fare plane 
pursuant to reservations and tickets 
obtained by Joint Administrative Serv 
ices may not be regarded as having been 
authorized or approved by head of 
agency or by official designated for that 
purpose as required by par. 15 of Stand- 
ardized Govt. Travel Regs., as amended, 
so to authorize reimbursement to 
employee for amount of additional ex- 
pense incurred for travel by extra-fare 
plane......... Juceieeges tinipehecwumnes a 

Related transportation and travel expense 
matters. See Tazes, federal, transporta- 
tion tar 

Special conveyance—government interest 
determination requirement—statement 
that public transportation was irregular 
and indirect which fails to contain any 
factual information in support of claim 
for taxicab fares for travel between 
hotels and temporary places of duty 
does not satisfy ‘‘statement of necessity” 
requirement of par. 8 (b) of Standardizd 
Govt. Travel Regs. so as to authorize 
reimbursement for cost of daily travel 
by taxicab as item of transportation not 
incidental to subsistence; also, cost of 
such travel may not be allowed under 


as 
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Farea—Continued 
special conveyance provisions of par. 11 
of Regs. in absence of administrative 
authorization or approval of said travel 
as being advantageous to Govt___.__ aad 

Taxicabs—bet ween places of lodging and 
temporary duty station—statement that 
public transportation was irregular and 
indirect which fails to contain any fac 
tual information in support of claim for 
taxicab fares for travel between hotels 
and temporary places of duty does not 
satisfy ‘“‘statement of necessity” require- 
ment of par. 8 (b) of Standardized Govt. 
Travel Regs. so as to authorize reim- 
bursement for cost of daily travel by 
taxicab as item of transportation not in- 
cidental to subsistence; also, cost of such 
travel may not be allowed under special 
conveyance provisions of par. 11 of Regs. 
in absence of administrative authoriza- 
tion or approval of said travel as being 
advantageous to Govt.................. 

Travel between place of lodging and tem- 
porary duty station—where subsistence 
and lodging accommodations are avail- 
able at temporary duty stations public 
transportation expenses of employees be- 
tween places of lodging and such stations 
constitute items of subsistence as defined 
in par. 44 of Standardized Govt. Travel 
Regs., rather than transportation ex- 
pense reimbursable under par. 8 (b) of 
said regulations, and therefore, employee 
who incurred additional travel expenses 
in order to obtain lodging accommoda- 
tions cheaper than those available at 
temporary duty station is not entitled 
under par. 8 (b) to reimbursement for 
Ss oicecs eee en acesacs 

First duty station—employee’s liability— 
travel after training period at place of ap- 
pointment—in view of established rule 
that employee upon appointment to 

Govt. service must bear expense of re- 

porting to place at which duty is to be 

performed, employee who is appointed in 

Washington to position in field and who 

is required to remain in Washington for 

period of indoctrination may not be al- 
lowed traveling expenses or cost of trans- 
porting dependents and household effects 
to field station, even though travel orders 
were issued authorizing travel and trans- 
portation at Govt. expense 

Headquarters: 

Nearby duty places—while employee must 
bear cost of transportation from place of 
residence to official station, employee 
who is assigned to nearby temporary 
duty post may be reimbursed for travel 
performed from his residence to tem- 
porary place of duty, even though no 
deduction is made for travel which em- 
ployee normally would perform from 
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Headquarters—Continued 
residence to official station; however, ad- 
ministrative officials may refuse to au- 
thorize reimbursement for such ex- 
penses if no additional travel costs are 
incurred or may limit reimbursement to 
cost of travel between headquarters and 
temporary post of duty................. 
Place of regular duty as constituting em- 
ployees’ headquarters—Senate commit- 
tee employee in Wash. who maintains 
residence in Phila. to which he travels 
for personal reasons but who performs 
all, or substantially all, of his duties in 
Wash., has official station in latter city 
and is not entitled to per diem in lieu of 
subsistence at either place or to traveling 
expenses or cost of transportation for 
travel between Wash. and Phila.; also, 
if employee were employed by Defense 
Dept. and “stationed” in Phila. while 
detailed on reimbursable basis to Senate 
committee in Wash., his duty station 
would still be Wash., and therefore, he 
would not be entitled to said per diem 
and traveling expenses.-..............-- 
Leaves of absence—return to United States 
from overseas—District Court of Guam 
employees—officers and employees of 
Dist. Court of Guam are officers and em- 
ployees of Govt. of Guam within meaning 
of that term as used in sec. 26 (c) of Organic 
Act of Guam, notwithstanding court is 
under judicial branch of Federal Govt. for 
administrative purposes, that such 
officers and employees once every two 
years are entitled to transportation at 
expense of U. S. for themselves and im- 
mediate families from Guam to their homes 
BE Se ennnnconconsrsceegpeniangnemee 
Military, naval, etc,, personnel: 
Fares: 
Taxicabs: 

Details or assignments to civilian 
agencies—while civilian employees 
of Selective Service System may 
utilize local public transportation, 
including taxicabs, at their desig- 
nated posts of duty under authority 
applicable to civilian employees of 
Govt. and be reimbursed such ex- 
penses, military personnel assigned 
to duty with Selective Service Sys- 
tem remain members of uniformed 
services with compensation fixed by 
law, which includes pay and allow- 
ances, so that in absence of specific 
statutory authority therefor, mili- 
tary personnel may not be reim- 
bursed from Selective Service funds 
for expenses incurred in utilization 
of similar transportation... -.........- 

Public Health Service commissioned 
personnel—general provisions of sec. 
215 (b) of Public Health Service Act, 


so 


447 


Military, naval, etc., personnel—Continued 

Fares—Continued 
Taxicabs—Continued 

as amended, which authorizes Sur- 
geon General of Public Health 
Service to promulgate regulations 
necessary to administration of Serv- 
ice may not, in absence of other 
specific statutory authority, be re- 
garded as authority for issuance of 
regulations which would permit 
reimbursement to commissioned 
personnel of Public Health Service 
for expenses incurred in utilizing 
taxicabs and similar conveyances in 
connection with official business 
within and away from their desig- 
nated posts of duty contrary to long 
established rule applicable to other 
members of uniformed services__._. 

Headquarters: 

Details or assignments to civilian agen- 
cies—while civilian employees of Selec- 
tive Service System may utilize local 
public transportation, including taxi- 
cabs, at their designated posts of duty 
under authority applicable to civilian 
employees of Govt. and be reimbursed 
such expenses, military personne! as- 
signed to duty with Selective Service 
System remain members of uniformed 
services with compensation fixed by 
law, which includes pay and allow- 
ances, so that in absence of specific 
statutory authority therefor, military 
personne] may not be reimbursed from 
Selective Service funds for expenses 
incurred in utilization of similar trans- 
IE cennenietecincinamincnabatptinttred 

Public Health Service commissioned 
personnel—General provisions of sec. 
215 (b) of Public Health Service Act, as 
amended, which authorizes Surgeon 
General of Public Health Service to 
promulgate regulations necessary to 
administration of Service may not, in 
absence of other specific statutory 
authority, be regarded as authority for 
issuance of regulations which would 
permit reimbursement to commis- 
sioned personne! of Public Health 
Service for expenses incurred in utiliz 
ing taxicabs and similar conveyances 
in connection with official business 
within and away from their designated 
posts of duty contrary to long estab- 
lished rule applicable to other mem 
bers of uniformed services. ..........- 

Personal convenience: 

Interruption of duty status because of 
death or iliness of relative—employee 
who, upon completion of required tour 
of duty in Alaska, was issued travel 
orders authorizing and directing return 
to place of residence in U. 8. and who, 





Page 


373 


376 


373 








INDEX DIGEST 


761 


TRAVELING EXPENSES—Con. Page 
Persona! convenience—Continued 
while en route, was notified of illness of 
daughter, abandoned journey and pro- 
ceeded to daughter’s home is entitled to 
reimbursement for travel expenses in- 
curred, including per diem and trans- 
portation of household or personal effects, 
to point of abandonment--.-............. 
Transfers—Sec. 1 of Administrative Ex- 
penses Act of 1946 provides that expenses 
of employees in transfers to new official 
stations may not be allowed where 
transfers are primarily for convenience 
or benefit of employee or at his request, 
and therefore, employee who was trans- 
ferred to a new official station at own 
request for personal convenience, and 
who month later because of official neces- 
sity was transferred to different official 
station may not be reimbursed for travel 
expenses and per diem in lieu of subsist- 
ence incident to travel to first change of 
CRIES cidiea idtiakie sabeonbedcsbasce 519 
Travel bet ween place of lodging and tem- 
porary duty station—where subsistence 
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charges for transferring baggage authorized 

by pa. 41 of Standardized Govt. Travel 

Regs refer to charges by carriers for trans 

ferring baggage between railroad stations 

or pick up and delivery charges by transfer 

and express companies so that fees paid 

by employee to porters for baggage trans- 

571 ferred to and from check rooms at railroad 

Stations are not reimbursable under that 

paragraph, but are covered by per diem in 

lieu of subsistence authorized by par. 44 of 
aca dalctettinctciitidenidedetectnans 357 

Transfers: 

Government interest v. employees’ benefit: 

Reduction in force action—employee who 

accepted appointment with defense 

agency pursuant to sec 1310 (b) of act 

of Nov. 1, 1951, which provides for fa- 

cilitating transfer of employees from 

nondefense to defense activities with 

retention rights in nondefense agency, 

and who when reached for reduction 

in force in defense agency. located in 

another city, made application for re 

employment in nondefense agency, 


and lodging accommodations are avail- 
able at temporary duty stations public 
transportation expenses of employees 
between places of lodging and such sta- 
tions constitute items of subsistence as 
defined in par. 44 of Standardized Govt. 


ir GE GIL . cinchdcdckctakenccen 


may be regarded as being transferred 
for convenience of Govt under Ad- 
ministrative Expenses Act of 1946, and 
paid traveling expenses in connection 
with transfer from appropriation avail- 


188 Travel between home and temporary sta- 


able to the nondefense agency -.....-- 383 
Travel Regs., rather than transportation Transfer for personal convenience of em- 
expense reimbursable under par. 8 (b) of ployee—sec 1 of Administrative Ex- 
said regulations, and therefore, employee penses Act of 1946 provides that ex- 
who incurred additional travel expenses penses of employees in transfers to new 
in order to obtain lodging accommoda- official station may not be allowed 
tions cheaper than those available at where transfers are primarily for con- 
temporary duty station is not entitled venience or benefit of employee or at 
under par. 8 (b) to reimbursement for his request, and therefore. employee 
such expenses._..........- ~elghthecones 188 who was transferred to a new official 
Taxicabs, See Traveling Expenses, fares, station at own request for personal 
taricabs. convenience. and who month later be- 
Temporary duty: cause of official necessity was trans- 
Travel between home and temporary sta- ferred to different official station may 
tion. See Traveling erpenses, travel be- not be reimbursed for travel expenses 
tween home and temporary station. and per diem in lieu of subsistence in- 
Travel bet ween place of lodging and tem- cident to travel to first change of sta- 

porary duty station—where subsistence ee ES ES CO a ee 519 
and lodging accommodations are avail Resignation prior to performance of duty— 
able at temporary duty stations public while sec. 1 of Administrative Expenses 
transportation expenses of employee be- Act of 1946, and sec. 4 of E. O. No 9805, 
tween places of lodging and such sta- as amended, promulgating regulations 
tions constitute items of subsistence as under act, provide for transfer of em- 
defined in par. 44 of Standardized Govt. ployees at Govt. expense when ‘‘in in- 
Travel Regs., rather than transportation terest of Govt.,”” employee who traveled 
expense reimbursable under par. 8 (b) of to city to which he was transferred and 
said regulations, and therefore, em- requested to be placed on sick leave but 
ployee who ineurred additional travel who resigned prior to actual entrance 
expenses in order to obtain lodging ac- upon duty. may not be regarded as hav- 
commodations cheaper than those avail- ing performed travel ‘‘in interest of 
able at temporary duty station is not en- Govt.” so as to be allowed reimburse 

titled under par. 8 (b) to reimbursement ment under act for traveling expenses... 280 


Tips—baggage handling, transfer. etc., by 
porters—Government owned equipment— 


tion—daily travel—while employee must 
bear cost of transportation from place of 
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residence to official station, employee who 


is 


assigned to nearby temporary duty post 


may be reimbursed for travel performed 
from his residence to temporary place of 
duty, even though no deduction is made 
for travel which employee normally would 
perform from residence to official! station; 
however, administrative officials may re- 
fuse to authorize reimbursement for such 
expenses if no additional travel costs are 
incurred or may limit reimbursement to 
cost of travel between headquarters and 


te 


Vehicles. Parking fees. 


mporary post of duty................... 
See Fees, parking. 


Use of privately owned—joint travel—pas- 


Wit 


senger’s travel expense reimbursement 
right—under Standardized Govt. Travel 
Regs. employee who performed official 
travel in private automobile owned and 
operated by another employee who was 
paid mileage for same trip may not be 
reimbursed constructive cost of first 
class rail travel for such trip, even though 
employee reimbursed car owner for half 
expenses incurred for use of automobile_ 


nesses. See, also, Subsistence, per diems, 


witnesses. 


UNIFORMS: 


Civi 
ni 


lians Sec Clothing and Personal Fur- 
shings. 


Officers: 
Further $100 allowances: 


Active duty in excess of 90 day require- 
ment—two year waiting period—re 
serve officer who, on entering active 
duty for training purposes for period 
in excess of 90 days, was paid uniform 
allowance in further sum of $100 as 
provided by sec. 243 (c) of Armed 
Forces Reserve Act of 1952 is not en- 
titled under said section, upon reentry 
on active duty or active duty for 
training in excess of 90 days within 
two years after completion of prior 
period of active duty or active duty 
for training, to uniform allowance in 
further sum of $100, even though he 
served less than 91 days on prior tour 


Active duty prior to June 25, 1950—duty 
extension beyond June 25, 1950—while 
sec. 243 (c) of Armed Forces Reserve 
Act of 1952 provides that Reserve 
officers are entitled to $100 additional 
uniform allowance for each tour of 
duty or active duty for training of more 
than 90 days duration which com- 
mences on or after June 25, 1950, officer 
of Reserve component who had re- 
ported for active duty prior to that 
date is not entitled to $100 additional 
uniform allowance, even though tour 
of duty extended beyond June 25, 1950. 
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Officers—Continued 
Further $100 allowances—Continued 


Naval and Marine Corp officers—active 
duty on or after June 25. 1950—Naval 
and Marine Corps Reserve officers who 
reported for active duty on or after 
June 25, 1950. date mentioned in sec. 
243 (c) of Armed Forces Reserve Act 
of 1952, and who were paid $150 addi 
tional uniform allowance under sec 
302 of Naval Reserve Act of 1938, as 
amended. may not be paid further 
$100 uniform allowance provided by 
said sec. 243 (c) for Reserve officers 
entering on active duty or active duty 
for training on or after June 25, 1950_. 

Retired officers recalled to active duty— 
member of reserve component on 
Retired List (Retired Reserve)— 
including those persons placed on such 
list from honorary retired list of Naval 
Reserve or Marine Corps Reserve—is 
entitled, under Armed Forces Reserve 
Act of 1952, on being ordered to active 
duty to uniform allowance in initial 
sum of $200 or further sum of $100..... 

Separation from regular service: 

Two year waiting period: 

While sec. 243 (a) of Armed Forces 
Reserve Act of 1952 bars payment 
of uniform allowance to officer 
within two years after separation 
from Regular component. Reserve 
officer who enters on tour of active 
duty in excess of 90 days which 
starts within but extends beyond 
two year period after separation 
from Regular component is en- 
titled, at expiration of two year 
period, to $200 initial uniform al- 
lowance, however, he would not be 
entitled to uniform allowance in 
further sum of $100 under sec. 243 
(c) of act. 32 Comp. Gen. 255 
sath se onetepbcekecibesectce 

Appointment in reserve component 
of different service—oflicer of 
Regular Navy who resigns his 
commission and is appointed 
officer in Air Force Reserve may 
not, in view of restriction in last 
proviso of sec. 243 (a) (3) of Armed 
Forces Reserve Act of 1952, re- 
ceive $200 initial uniform allow- 
ance under sec. 243 (d) or $100 
uniform allowance under sec. 243 
(c) within two years after separa- 
tion from Regular Navy, even 
though officer is required to pur- 
chase different uniforms. ......... 

Intervening active duty—while sec. 
243 (a) and (c) of Armed Forces 
Reserve Act of 1952 bars payment 
of uniform allowance to officer 
within two years after separation 
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Officers—Continued 
Further $100 allowances—Continued 


UNIFORMS—Continued 


Officers—Continued 
Further $100 allowances—Continued 


Separation from regular service—Con. 
Two year waiting period—Continued 

from Regular component, Reserve 

officer who performs tour of active 

duty within two year period after 
separation from Regular compo- 

nent is entitled, at expiration of 


Separation from regular service—Con. 

Two year waiting period—Continued 

Recall to active duty within two 
years—Continued 

year period, if otherwise quaili- 

fied, to uniform allowance in 

initial sum of $200 or further 


original two year period if again ne 255 
recalled to active duty, to uniform Initial allowance: 
allowance in initial sum of $200 Active duty in excess of 90 day require- 
which he would otherwise have ment—reserve officer who was ordered 
received upon recall to active duty, to active duty in excess of 90 days 
however he would not be entitled prior to Jan. 1, 1953, effective date 
to uniform allowance in further of sec. 243 (a) (1) of Armed Forces 
sum of $100 under sec. 243 (c) un- Reserve Act of 1952, and who had not 
less intervening period of active previously received initial uniform 
duty was 90 days or less. 32 Comp. allowance, would not upon continu- 
Gen. 255 modified. ............... 502 ance of active duty beyond Jan. 1, 
Recall to active duty within two 1953, become entitled on that date to 
years: $200 initial uniform allowance provided 
Officer of Reserve component of by said section unless his orders con- 
Armed Forces, who is reassigned template performance of period of 
to tour of active duty within active duty in excess of 90 days after 
two years from date of release a Ti TR cn ditoiseremnnsiomensen 502 
from his last period of active Creditable service: 
duty, is precluded by last pro- Drills performed prior to January 1, 
viso of sec. 243 (c) of Armed 1953—drills performed by Reserve 
Forces Reserve Act of 1952 from officer of Armed Forces prior to 
receiving uniform allowance in Jan. 1, 1953, effective date of sec. 
further sum of $100, even though 243 (a) (3) of Armed Forces Reserve 
he would have been entitled Act of 1952, which provides $200 
thereto had more than two years initial uniform allowance after per- 
elapsed prior to his recall to formance of 14 periods of inactive- 
a 255 duty training in Ready Reserve 
While subsec. 243 (a) of Armed established by sec. 204 of act, may 
Forces Reserve Act of 1952 bars not be combined with drills per- 
payment of uniform allowance to formed subsequent to act as member 
officer within two years after of Ready Reserve so as to entitle 
his separation from Regular officer to $200 initial uniform al- 
component, Reserve officer who a iactita a Ginnsaeniiiuidianive eunpee 502 
performs tour of active duty in Training duty beginning before and 
excess of 90 days within two completed after January 1, 1953— 
year period after his separation under sec. 243 (a) (2) of Armed 
from Regular component is en- Forces Reserve Act of 1952, which 
titled at expiration of two year provides that officer of Reserve 
period, if otherwise qualified, to component shall be entitled to $200 
uniform allowance in initial initial uniform allowance ‘‘upon 
sum of $200 or further sum of completion” as member of Reserve 
$100 which he would otherwise component of not less than 14 days’ 
have received upon recall to active duty or active duty for train- 
CERNE biti cianiéiniiece 255 ing, officer of Reserve component 
While subsec. 243 (a) of Armed who completed 14 days’ active duty 
Forces Reserve Act of 1952 bars for training period which started 
payment of uniform allowance before effective date of above sec- 
to officer within two years after tion and ended after that date is 
his separation from Regular com- entitled to $200 initial uniform 
ponent, Reserve officer who IE. cncapniiiineoemeeemenoceve 502 


enters on tour of active duty in 
excess of 90 days which starts 
within but extends beyond 
two year period after his separa- 
tion from Regular component 
is entitled at expiration of two 


275490 °—54 14 





Enlisted reservists appointed as officers— 
uniform allowance provisions of sec. 
243 of Armed Forces Reserve Act of 
1952, which pertain generally to Re- 
serve officers, apply to enlisted mem- 
bers of Naval Reserve and Marine 
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Officers—Continued 
Initial allowance—Continued 


Corps Reserve temporarily appointed 
to Reserve officer grades under pro- 
visions of sec. 2 of act of July 24, 1941, 
or under sec. 302 (e) of Officer Per- 
sonnel Act of 1947, however such 
members are not entitled to payment 
of $250 uniform allowance provided by 
latter two acts for enlisted men ap- 
pointed as officers in Regular services. 
Prior receipt of maintenance allowance 
as affecting entitlement—Reserve Of- 
ficers of Armed Forces who have re- 
ceived periodic $50 uniform allow- 
ances, authorized by act of May 14, 
1940, for officers of Officers’ Reserve 
Corps, are not barred by second pro- 
viso of sec. 243 (a) of Armed Forces 
Reserve Act of 1952 from receiving $200 
initial uniform allowance provided by 
rE ae 
Reservists transferring to other reserve 
components—while Reserve officers 
who have been paid uniform allow- 
ances under sec. 243 of Armed Forces 
Reserve Act of 1952 are authorized by 
sec. 243 (d) of act to receive corre- 
sponding allowances upon transfer to 
other Reserve components which re- 
quire different uniforms, Marine 
Corps Reserve officer who resigned 
from Naval Reserve where he pre- 
viously had been paid $100 initial uni- 
form allowance under sec. 302 of Naval 
Reserve Act of 1938, as amended, is not 
entitled to $200 initial uniform allow- 
ance authorized by sec. 243 (a) of 
Armed Forces Reserve Act of 1952... 


Retired officers recalled to active duty— 
member of reserve component on Re- 
tired List (Retired Reserve)—includ- 
ing those persons placed on such list 
from honorary retired list of Naval 
Reserve or Marine Corps Reserve— 
is entitled, under Armed Forces Re- 
serve Act of 1952, on being ordered to 
active duty to uniform allowance in 
initial sum of $200 or further sum of 


Separation from regular service: 
Two year waiting period: 

While sec. 243 (a) and (ce) of Armed 
Forces Reserve Act of 1952 bars 
payment of uniform allowance to 
officer within two years after sepa- 
ration from Regular component, 
Reserve officer who performs tour 
of aetive duty within two year pe- 
riod after separation from Regular 
component is entitled, at expira- 
tion of original two year period if 
again recalled to active duty, to 
uniform allowance in initial sum 
of $200 which he would otherwise 
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502 


502 


Officers—Continued 
Initial allowance—Continued 


Separation from regular service—(Con. 
Two year waiting period—Continued 
have received upon recall to active 
duty, however he would not be en- 
titled to uniform allowance in 
further sum of $100 under sec. 243 
(c) unless intervening period of 
active duty was 90 days or less. 
32 Comp. Gen. 255 modified 
While sec. 243 (a) of Armed Forces 
Reserve Act of 1952 bars payment 
of uniform allowance to officer 
within two years after separation 
from Regular component, Reserve 
officer who enters on tour of active 
duty in excess of 90 days which 
starts within but extends beyond 
two year period after separation 
from Regular component is en- 
titled, at expiration of two year 
period, to $200 initial uniform al- 
lowance, however he would not be 
entitled to uniform allowance in 
further sum of $100 under sec. 243 
(c) of act. 32 Comp. Gen. 255, 


Appointment in reserve component 
of different service—officer of Reg- 
ular Navy who resigns his com- 
mission and is appointed officer in 
Air Force Reserve may not, in 
view of restriction in last proviso 
of sec. 243 (a) (3) of Armed Forces 
Reserve Act of 1952, receive $200 
initial uniform allowance under 
sec. 243 (d) or $100 uniform allow- 
ance under sec. 243 (c) within two 
years after separation from Regu- 
lar Navy, even though officer is re- 
quired to purchase different uni- 
Be ccdsabedtedadnseddnatiecs> 

Recall to active duty within two 

years: 

While subsec. 243 (a) of Armed 
Forces Reserve Act of 1952 bars 
payment of uniform allowance 
to officer within two years after 
his separation from Regular 
component, Reserve officer who 
enters on tour of active duty in 
excess of 90 days which starts 
within but extends beyond two 
year period after his separation 
from Regular component is en- 
titled at expiration of two year 
period, if otherwise qualified, 
to uniform allowance in initial 
sum of $200 or further sum of 


While subsec. 243 (a) of Armed 
Forces Reserve Act of 1952 bars 
payment of uniform allowance 
to officer within two years after 
his separation from Regular 
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years—Continued 
component, Reserve officer who 
performs tour of active duty in 
excess of 90 days within two year 
period after his separation from 
Regular component is entitled 
at expiration of two year period 
if otherwise qualified, to uni- 
form allowance in initial surr of 
$200 or further sum of $100 which 
he would otherwise have re- 
ceived upon recall to active 


Women’s Army Auxiliary Corps mem- 
bers appointed Reserve officers— 
former members of Women’s Army 
Auxiliary Corps who subsequently 
are appointed Reserve oflicers in any 
of Armed Forces are not precluded, 
by second proviso in sec. 243 (a) (3) 
of Armed Forces Reserve Act of 1952, 
from receiving $200 initial uniform 
allowance provided by said section 
because of receipt of issue of uniforms 
in kind while in Women’s Army Aux- 
II sa tiasteinstidamneriiaiaaninaiinn 

Maintenance allowance: 

Four year satisfactory Federal service 

period: 

Service credits: 

Officers of Reserve components, who 
receive uniform allowance in fur- 
ther sum of $100 as provided by 
sec. 243 (c) of Armed Forces Re- 
serve Act of 1952, are precluded 
by second proviso of sec. 243 (b) 
of act from receiving $50 additional 
uniform allowance for each four 
years of satisfactory Federal serv- 
ice until expiration of four years of 
satisfactory service from date of 
entitlement to said uniform 
a 

Under sec. 243 (b) of Armed Forces 
Reserve Act of 1952 which pro- 
vides that Reserve officers shall 
be entitled to $50 additional uni- 
form allowance upon completion 
of each period after date of its 
enactment of four years of satis- 
factory Federal service, Reserve 
officer who completes four year 
period of satisfactory Federal serv- 
ice which started before enactment 
of act and ends after that date is 
entitled, if otherwise qualified, to 
$50 additional uniform allowance- 

Any year of service as member of 
Reserve component of Armed 
Forces prior to July 1, 1949, during 


502 


which duty requiring wearing of 
uniform was performed, may be 
counted by Reserve officer as year 
of satisfactory Federal service for 
purpose of sec. 243 (b) ($50 addi- 
tional uniform allowance) of 
Armed Forces Reserve Act of 
1952, notwithstanding first proviso 
of sec. 243 (a) (3) provides only 
duty requiring wearing of uniform 
shall be counted “‘for purposes of 
a 
Member of Reserve component of 
Armed Forces who by perform- 
ance of duty which requires wear- 
ing of uniforms earns 35 of 50 
points necessary to receive credit 
for year of satisfactory Federal 
service and who is entitled to 15 
points for membership in Reserve 
component may be considered as 
having completed year of satisfac- 
tory Federal service for purpose 
of sec, 243 (b)—$50 additional uni- 
form allowance of Armed Forces 
Reserve Act of 1952, notwithstand- 
ing first proviso of sec. 243 (a) (3) 
of act provides that only duty 
which requires wearing of uniform 
shall be counted “for purposes of 
I oiciritkctelinntanmens 
There is no requirement, express or 
implied, in sec. 243 (b) of Armed 
Forces Reserve Act of 1952—which 
provides that officers of Reserve 
components shall be entitled to 
$50 additional uniform allowance 
upon completion of each period of 
four years of satisfactory service— 
that year of satisfactory Federal 
service coincide with or be com- 
pleted within calendar year or 
fiscal year, and therefore, it is 
necessary that only 50 duty points 
required for year of satisfactory 
Federal service be earned within 
one year period—beginning and 
end of that year to depend upon 
facts in case; however, points 
earned during one such year may 
not be combined with points 
earned in subsequent year_-_-.-_--. 
Under sec. 204 (b) of Armed Forces 
Reserve Act of 1952, which pro- 
vides that Reserve officers shall 
be entitled to $50 additional uni- 
form allowance upon completion 
of each period of four years of 
satisfactory Federal service, Re- 
serve officer may count service as 
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UNTIFORMS—Continued 
Officers—Continued 


Maintenance allowance—Continued 
Four year satisfactory Federal service 
period— Continued 
Service credits—Continued 

warrant officer in Reserve but may 

not count service as enlisted mem- 

ber of Reserve for uniform allow- 

gg eee 
Under sec. 243 (b) of Armed Forces 
Reserve Act of 1952, which pro- 
vides that officer of “Reserve 
component” shall be entitled to 
$50 additional uniform allowance 
upon completion of each period of 
four years of satisfactory Federal 
service, officer may not ccmbine 
service in two Reserve components 

to constitute period of four years 
satisfactory Federal service so as 

to be entitled to $50 additional 
uniform allowance authorized by 
above section, whether or not 
break in service occurred between 
time spent in each reserve com- 


Retroactive allowance payments—appro- 
priation chargeable—uniform allowance 
authorized under subsec. 243 (c) of 
Armed Forces Reserve Act of 1952 for 
Reserve officers entering on active duty 
on or after June 25, 1950. in effect makes 
subsec. retroactive to June 25, 1950, and 
therefore, appropriation current for fiscal 
year in which officer’s entitlement to 
allowance first accrues after that date 
is properly chargeable with amount of 
allowance 


VEHICLES: 


Government: 


Parking fees, fines,ete. See Fees, parking. 


Purchases: 


Cost, purchase, and other limitations— 
purchases for heads of departments— 
while 5 U. 8. C. 78 (a) prohibits pur- 
chase of passenger automobiles in ab- 
sence of specific statutory authority it 
specifically exempts from such prohibi- 
tion purchase of passenger automobiles 
for use of heads of executive departments, 
so that passenger automobile may be 
purchased for use of Attorney General 
without specific authorization or appro- 
priation, however, maximum price lim- 
itation o! $1 400 established by sec. 1401 
of act of July 15, 1952, is applicable to 
ST UIA, wicccten tit enenntnesboce 


VENDING MACHINES: 


See Concessions, vending machines. 


VESSELS: 
Sales: 


Statutory price limitations—erroneous ad- 
ministrative deter minations—binding ef- 
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Sales—Continued 


fect on Government—that portion of 
Merchant Ship Sales Act of 1946. which 
authorizes Maritime Com., in fixing 
fair and reasonable value of vevscl turned 
in for credit on purchase of war-built 
vessel, to include additional amount 
where necessary by reason of “the 
public interest in promoting exchanges 
of vessels, as a means of rehabilitating 
and modernizing the American Mer- 
chant Marine” was intended as induce- 
ment for future transactions and could 
not have been intended to apply to 
vessels already exchanged prior to said 
act, and therefore, contracts providing 
for increased allowances to purchasers 
of vessels exchanged prior to act are not 
binding on U. 8. so as to preclude can- 
cellation or recovery of said increased 
A ee 


Trade-in allowances: 


Reduction for purchaser’s use of traded 
vessel: 

Owner of obsolete vessel traded in to 
Maritime Adm. on new vessel under 
sec. 510 (d) of Merchant Marine Act 
of 1936, as amended, is required to 
pay “fair value of use’’ for such ves- 
sel from date contract is executed to 
date vessel is physically delivered 
to Administration, so that former 
owner of traded-in obsolete vessel 
who used it after agreement was 
signed for purchase of new vessel is 
required to pay for use of old vessel 
until it is turned over to Govt. and 
payments are to be used to reduce 
credit allowances granted on obso- 
lete vessel es 

Computation of value for purchaser's 
use of vessel—inasmuch as sec. 510 
of Merchant Marine Act of 1936, as 
amended, requires that credit al- 
lowances for vessels purchased by 
Maritime Adm. under that section 
be reduced by fair value of former 
owner’s interim use of such vessels 
prior to their delivery toAdministra- 
tion, action to collect amounts which 
were not deducted as required should 
be taken by Administration, and 
although value of use for such ves- 
sels is for administrative determina- 
tion, it appears that, in absence of 
contrary evidence, proper charge 
should be based on charter rates 
paid by War Shipping Adm. for 
use of vessels 





Vessels traded in prior to Merchant 
Ship Sales Act of 1946—that portion 
of Merchant Ship Sales Act of 1946, 
which authorizes Maritime Com., in 
fixing fair and reasonable value of 
vessel turned in for credit on purchase 
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VESSELS— Continued 


Sales—Continued 
Trade in allowances— Continued 

of war-built vessel, to include addi- 
tional amount where necessary by 
reason of ‘‘the public interest in pro- 
moting exchanges of vessels, as a means 
of rehabilitating and modernizing the 
American Merchant Marine” was 
intended as inducement for future 
transactions and could not have been 
intended to apply to vessels already 
exchanged prior to said act, and there- 
fore, contracts providing for increased 
allowances to purchasers of vessels 
exchanged prior to act are not binding 
on U. 8. so as to preclude cancellation 
or recovery of said increased allow- 
ances. — oe 

Subsidies. See Maritime Administration, 

subsidies 


VOUCHERS: 

Certification. See Certificates. 

Invoices —General Supply Fund reimburse- 
ment—billing procedure—Acctg 
Memo. 9—Second Rev., Supp. 7, May 19, 
1953... 

Schedule of Voucher Deductions—use for 
retirement, taxes and bonds—Gen. Regs 
115—Rev., Supp. 1, Jan. 26, 1953 

Voucher and Schedule of Payments—Gen 
Regs. 115—Rev., 

Voucher and Schedule of Withdrawals and 


Sys. 


Credits—Acctg. Sys. Memo. 9—Second 
Rev., Supp. 5 Rev., Mar. 17, 1953........ 
WAIVERS: 


Waiver as bar to later assertion of waived 
rights—retired pay, pensions, ete.—waiver 
of retired pay executed prior to acts of 
June 30, 1941 and May 1944, which 
authorize rescission of waivers, in favor 
of “pension” under act of Mar. 3, 1891, 
terminates retired status of member of 
Armed Forces so that he may never again 


7 


draw retired pay, however waiver of re- 
tired pay in favor of ‘disability compensa- 
tion” under sec. 212 of World War Veter- 
ans’ Act of 1924, does not terminate re- 
tired status of such member and does not 
operate to remove him from retired list. 
20 Comp. Gen. 41 distinguished... 


WARRANTS: 
Accountable—revised procedure—Treas. 


Dept.-G. A. O. Joint Reg. 4, June 30, 
1953 


procedure— 
Acctg. Sys. Memo. 15, Supp. 2, June 30, 


Covering—revised procedure—Treas. Dept.- 
G. A. O. Joint Reg. 4, June 30, 1953 


WORDS AND PHRASES: 


“Annual leave accumulated by any civilian 
officer or employee during any calendar 
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DIGEST 


WORDS AND PHRASES—Con. 


year”—words “‘annual leave accumulated 
by any civilian officer or employee during 
any calendar year” as used in sec. 401 of 
Independent Offices Appro. Act, 1953, may 
be accorded same meaning as term “leave 
year” in Annual and Sick Leave Act of 
1951, that is as beginning on first day fol- 
lowing end of last complete bi-weekly pay 
period in any calendar year and ending 
on last day of last complete pay period in 
following calendar year, with exception of 
leave accumulated during calendar year 
1952 which should include leave earned 
ok ae oa 
“Corporation” as used in double compensa 
tion laws—term “‘any corporation” as used 
in double compensation restriction pro- 
visions of sec. 212 of act of June 30, 1932. as 
amended, contemplates corporations which 
properly may be regarded as instrumental- 
ities of U. S. and does not embrace wholly 
private corporations which have been 
seized by Govt. under Trading With 
the Enemy Act of 1917, as amended, and 
therefore, said sec. 212 is not applicable 
to retired Army officer who accepts posi- 
tion with which 
seized and is being operated by U. 8. under 
Trading With the Enemy Act of 1917, as 
amended, at salary in excess of $3,000 per 
GI ....ccentediimmettianmanatnbestns 
“Injured member former 
member of uniformed services who suffers 


corporation has heen 


in action” or 
or suffered frostbite while serving as mem- 
ber of combat unit in Korea and who is 
hospitalized for such frostbite, may be con- 
sidered as having been“ injured in action,” 
or “‘ wounded in action,” within meaning 
of those terms as used in section 704 (a) 
of Combat Duty Pay Act of 1952, 
therefore is entitled to combat pay - 
“Officers and Employees” —government of 
Guam employees—oflicers and employees 
of Dist. Court of Guam are officers and 
employees of Govt. Guam within 
meaning of that term as used in sec. 26 (c) 
of Organic Act of Guam, notwithstanding 
court is under judicial branch of Federal 
Govt. for administrative purposes, so that 
such officers and employees once every 
two years are entitled to transportation at 
expense of U. 8. for themselves and im- 
mediate families from Guam to their homes 
I icincienittmininemeninaienns 
“Officer of Regular Navy”—temporarily ap- 
pointed commissioned officer of Regular 
Navy who retains his permanent enlisted 
status and who completes at least ten 
years of active commissioned service is not 
to be regarded as“ officer of Regular Navy” 
within purview of sec. 6 of act of Feb. 21, 
1946, so as to be entitled thereunder to 
retirement after 20 years of active service__ 
“Regular employees”—under Annual and 
Sick Leave Act of 1951 there is no dis- 
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tinction between permanent and tem 
porary employees for leave purposes so that 
leave regulations may no !onger be used 
in determining “regular employees’ for 
purposes of holiday pay act of June 29, 
1938; however, in view of Civil Service 
Regs. which recognize as temporary all 
appointments not to exceed one year, 
employees holding indefinite appoint- 
ments not limited to one year or less may 
be considered as “regular employees” 
under 1938 act and entitled to regular com- 
pensation when prevented from working 
on holidays, however employees appointed 
for limited periods of not to exceed one 
year are considered as temporary em- 
ployees and are not entitled to benefits of 


“Regular tour of duty”—intermittent em 


ployees whose scheduled tour of duty is 
prepared on monthly basis three weeks in 
advance of month for which it is intended, 
subject to emergency revision only, and 
specifies dates and hours employees will be 
required to render service complies with 
“regular tour of duty” requirement of 
Annual and Sick Leave Act of.1951 so as to 
entitle such employees to leave benefits of 
act. however in instances where employees 
are not scheduled to perform duties during 
each administrative workweek of bi- 
weekly pay period ‘‘regular tour of duty” 
requirement is not met, and therefore 
those employees are not entitled to leave 
RE cncncnapepintioonessennmesce 


“Sea duty”—member of uniform services 


attached to afloat administrative com- 
mand who is not permanently assigned 
to vessel is on “sea duty” within con- 
templation of subsec. 302 (c) of Career 
Compensation Act of 1949, only when 
actually performing duty on board ves- 
sels for period of eight or more days in 
duration, so that such member who does 
not have dependents and who is tempo 
rarily serving ashore at place where Govt. 
quarters are not available is entitled to 
basic allowance for quarters............... 


“Subcontractors”: 


“Subcontract” as that term is used in 
Independent Offices Appro. Act of 1953, 
in connection with requirement that 
A. E. C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to examine 
all pertinent records of contractors or 
subcontractors, may be construed as 
meaning any purchase order or agree- 
ment to perform all or any part of work 
or to make or furnish any materials 
required for performance of contract 
with U. S. and includes subcontracts 
which are let after competitive bidding_ 
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WORDS AND PHRASES—Con 
Subcontractors— Continued 


Term “subcontract” as used in Inde- 
pendent Offices Appro. Act of 1953, in 
connection with requirement that 
A. E. C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to examine 
all pertinent records of contractors or 
subcontractors, includes purchase orders 
for standard commercial off-the-shelf 
items required in performance of prime 
contract however purchase orders 
under $1,000 and subcontracts and pur- 
chase orders for public utility service at 
rates established for uniform appli- 
cability to general public may be ex- 
cluded, also there may be excluded con- 
tracts and purchase orders which prime 
contractor enters into for general in- 
ventory items not specifically identifiable 
with work under prime contract... _.__- 

Term “subcontract” as used in Inde 
pendent Offices Appro. Act of 1953, in 
connection with requirement that 
A. E. C. contracts negotiated without 
advertising contain provision that 
Comp. Gen. shall have right to examine 
all pertinent records of contractor or 
any of his subcontractors, refers to sub- 
contractors having immediate con- 
tractual relationship to prime con- 
tractor and not to subsequent tiers of sub- 
subcontractors 


“Temporary duty”—Marine Corps officer, 


whose orders directing him to proceed 
overseas on permanent change of station 
were amended to provide that travel was 
“for temporary additional duty for train- 
ing” rather than permanent change of 
station—with no indication that return to 
his old duty station was required or that 
further assignment to new permanent 
duty station was contemplated—is not 
performing “temporary duty” away from 
his permanent station within meaning of 
that term, as used in Joint Travel Regs. 
so as to be entitled to per diem for such 


“Temporary employees”—under Annual 


and Sick Leave Act of 1951, there is no 
distinction between permanent and 
temporary employees for leave purposes 
so that leave regulations may no longer 
be used in determining “regular em- 
ployees” for purposes of holiday pay act 
of June 29, 1938; however, in view of 
Civil Service Regs. which recognize as 
temporary all appointments not to exceed 
one year, employees holding indefinite 
appointments not limited to one year or 
less may be considered as “regular em- 
ployees” under 1938 act and entitled to 
regular compensation when prevented 
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from working on holidays, however em- 
ployees appointed for limited periods of 
not to exceed one year are considered as 
temporary employees and are not entitled 
to benefits of 1938 act 
“Workday”—definition of ‘“‘workday”’ for 
holiday purposes in E. O. No. 10358, June 
9, 1952, does not contemplate situation 
where two of shifts in employee’s basic 
workweek commence on holiday, and 
therefore, question of which one of two 
shifts is to be considered as falling on 


holiday is matter for administrative regu- 
lation and determination 

“Wounded in action”—member or former 
member of uniformed services who suffers 
or suffered frostbite while serving as mem- 
ber of combat unit in Korea and who is 
hospitalized for such frostbite, may be 
considered as having been “injured in 
action,” or “wounded in action,” within 
meaning of those terms as used in sec. 
704 (a) of Combat Duty Pay Act of 1952, 
and therefore is entitled to combat pay... 





